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NOTE 


My  work  as  reporter  of  the  deoisions  of  the  Supreme  Court  terminates 
with  this  Yolnme.  While  I  have  endeavored  to  serve  the  profession  to  the 
best  of  my  ability,  I  am  oonsoioos  of  many  imperfeotions  in  the  work, 
which,  under  some  oircumstances,  might  have  been  avoided,  and  which  I 
hope  will  receive  the  charitable  consideration  of  the  i^rofession.  The 
delay  in  issuing  the  repcnrts  I  have  greatly  regretted,  but  could  not  help. 
Coming  into  office  with  broken  health,  the  four  years  of  my  term  have 
been  a  constant  struggle  to  regain  strength,  to  which  the  work  of  the 
office  has  been  a  continuing  obstacle.  What  seemed,  from  time  to  time, 
a  reasonable  hope  of  returning  health,  however,  made  me  disinclined  to 
give  up  a  work  that  in  many  respects  was  most  agreeable  to  me.  I  am 
obliged  to  leave  to  my  successor  the  preparation  of  one  volume  which 
properly  belonged  to  the  work  of  my  term,  but  he  will  doubtless  be  able 
to  soon  bring  the  work  up  to  date.  I  am  greatly  indebted  to  Hon.  E.  C. 
Ebersole  for  valuable  assistance  upon  volumes  87  and  88. 

N.  B.  E. 


IN  MEMORIAM 


JOSEPH  M.  BECK 


On  the  thirtieth  day  of  May,  1893,  the  honorable 
Joseph  M.  Beck,  for  many  years  one  of  the  justices  of 
the  supreme  court,  died  at  his  home  in  Fort  Madison. 
At  the  January  term,  1894,  the  court  having  designated 
the  eighth  day  of  February  for  the  presentation  of 
resolutions  to  the  memory  of  the  deceased,  Mr.  Wash- 
ington Galland  read  the  following  address  on  behalf  of 
Hon.  Daniel  F.  Miller,  who  was  unable  to  be  present  on 
account  of  sickness: 

May  it  please  the  Court: 

On  the  thirtieth  day  of  last  May,  Hon.  J.  M.  Beck,  who  for  twenty- 
four  years  of  his  life  was  a  distinguished  justice  of  this  court,  paid  the 
debt  of  nature  and  passed,  as  I  believe,  to  a  home  of  happiness  in  the  sup- 
ernal world.  We  were  friends,  as  intimate  as  brothers,  for  forty-five 
years  of  our  lives.  He  was  a  native  of  Clermont  county,  Ohio,  and  was 
bom  April  21,  1823.  His  father  was  a  farmer,  and  he  was  raised  on  a 
farm,  and  attended  the  common  schools  of  the  neighborhood  until  he  was 
sixteen  years  of  age,  when  he  entered  Hanover  College,  Indiana,  from 
which  he  graduated  in  1842.  He  then  taught  school  several  years  in 
Kentucky,  and  next  studied  law  with  Judge  Eggleston  of  Madison,  Indi- 
ana, and  was  admitted  to  the  bar  of  Indiana  in  1846.  Like  many  other 
young  m^n  aoxious  to  opme  and  ^w  up  with  the  west,  he  came  to  Iowa 
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in  1847,  and  settled  at  Montrose,  Iowa,  where  he  commenced  the  practice 
of  the  law  and  continued  in  practice  there  for  several  years.  I  became 
acquainted  with  him  while  he  was  in  Montrose,  and  formed  for  him  a  per- 
sonal friendship  almost  the  first  time  I  met  him.  His  location  at  Mont- 
rose was  very  unfortunate  for  law  practice.  Though  he  was  learned  and 
able  as  a  lawyer,  there  was  not  enough  law  practice  there  to  earn  his 
board. 

There  were  no  railroads  in  the  west  in  those  days,  and  in  November, 
1849, 1  took  a  steamboat  at  Fort  Madison,  Iowa,  on  my  way  to  Washington 
City,  where  I  expected  to  remain  during  the  winter,  and  where  I  did  re- 
main. On  the  way  down  the  river  the  boat  stopped  an  hour  or  two  at  Mont- 
rose, and  there  I  saw  Judge  Beck  and  advised  him  to  go  to  Fort  Madison, 
and  enter  my  law  office,  and  do  what  law  business  he  could  on  his  own  ac- 
count. He  went  and  took  possession  of  my  office  during  that  winter,  and 
when  I  returned  in  the  spring,  I  had  so  much  faith  in  his  legal  capacity 
and  honesty  of  character  that  I  tendered  him  a  full  partnership,  which  he 
accepted.  We  were  in  partnership  almost  eight  years,  and  I  found  him  to 
be  the  soul  of  friendship  and  honor  in  every  transaction  I  had  with  him. 

So  well  did  the  people  of  Fort  Madison  think  of  the  young  lawyer,  who 
had  newly  come  amongst  them,  that  in  two  years  from  the  time  he  came 
there,  they  elected  him  mayor  of  that  city,  though  the  majority  of  its 
voters  were  opposed  to  him  in  polities  j  and  a  couple  of  years  afterward,  as 
his  sphere  of  acquaintance  became  more  extended  in  the  county,  he  was 
elected  prosecuting  attorney  for  the  county,  though  the  party  in  opposi- 
tion to  him  in  the  county  had  three  hundred  majority.  His  personal  worth 
and  merit  secured  him  a  large  number  of  votes  from  the  opposite  party, 
and  the  man  whom  he  defeated  was  one  of  the  leading  men  of  that 
party. 

Judge  Beck's  talents  and  fame  as  a  lawyer  and  good  citizen  continued 
to  grow,  until  at  last  it  had  become  of,  state  proportion,  and  in  1867,  he 
was  elected  on  the  republican  ticket  to  the  bench  of  the  Supreme  Court 
of  the  state,  and  he  was  elected  three  times  subsequently  to  the  same 
position,  thus  holding  the  office  of  Justice  of  this  court  for  twenty-four 
consecutive  years,  and  it  is  a  pleasure  to  all  his  friends  to  know  that  he 
performed  the  duties  of  that  position  with  learning  and  ability,  and  he  has 
left  an  unstained  character  upon  the  records  of  the  country. 

His  uncle  on  his  mother's  side  was  the  celebrated  Thomas  Morris^  a 
United  States  senator,  of  Ohio,  a  man  who  a  half  century  ago,'  vhen  slav- 
ery  controlled  everything  in  the  legislature  and  politics  of  the  land,  yet, 
as  a  senator  of  Congress,  boldly  stood  forward  and  spoke  in  favor  of  the 
emancipation  of  the  slave,  and  that  freedom  which  is  the  birthright  of  all. 
It  is  true  that  speech  destroyed  his  politicial  influence  in  Ohio,  and  he  was 
not  re* elected,  but  his  fame  lives  and  is  consecrated  in  the  heart  of  every 
true  American. 

Judge  Beck  was  prudent  in  his  management  of  his  business  afifairs, 
and  left  an  estate  valued  at  about  $75,000.  In  1844  I  had  the  pleasure  of 
being  present  at  his  marriage  with  Miss  Clara  C.  Reinhart,  a  most  beauti- 
fal|  ftceompUshed  and  lovely  young  lady  of  Fort  Madison,  Iowa.    They 
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were  the  parents  of  three  children,  of  whom  bnt  two  survive  him.  Wil- 
liam J.  R.  Beck,  and  Miss  Vallie  E.  Beck,  both  of  whom  worthily  repre- 
sent the  merits  and  popularity  of  their  parents.  The  Judge's  wife  died  in 
1885,  preceding  him  some  nine  years. 

**He  has  gone,  he  has  fled,  from  the  scene  of  his  manhood 

From  the  many  who  loved  him  so  well 
And  the  cord  of  regret  in  each  bosom  is  started, 

As  on  his  lov'd  memory  we  dwelL" 

The  day  of  his  funeral  the  members  of  the  bar  of  Lee  county,  Iowa, 
held  a  bar  meeting  in  respect  to  his  memory,  and  passed  a  series  of  reso- 
lutions in  memorial  of  him,  and  one  of  the  resolutions  requested  me  to 
present  them  to  this  honorable  court,  and  have  them  spread  upon  its 
record.  Unfortunately  for  me  I  am  sick  in  bed,  and  can  not  be  present  in 
court  at  the  time  appointed  for  presenting  these  resolutions.  I  have  dic- 
tated the  foregoing  lines  as  a  part  of  what  I  would  have  said  had  I  been 
able  to  attend  the  court  and  expressed  my  views  more  fully  in  regard  to 
the  merits  of  my  deceased  friend,  and  my  friend  Captain  Gkilland  will  read 
what  I  have  dictated  above,  and  with  it  I  send  a  copy  of  the  said  bar 
resolutions,  and  move  the  court  that  they  be  spread  upon  its  records. 


RESOLUTIONS. 

Whbrbas,  In  the  dispensation  of  Providence,  onr  brother  of  the  bar,  the  late  Hon. 
Joseph  M.  Beck,  of  Fort  Madison,  has  been  removed  from  this  plane  of  earth  to  a  hap- 
pier home,  as  we  believe.  In  the  life  beyond,  and 

Whbrkas,  He  was  a  distinguished  member  of  the  bar  of  Lee  county  and  state  of 
Iowa,  was  twenty-four  years  a  {ustlce  of  the  supreme  court  of  the  state,  greatly  hon- 
ored by  his  judicial  decisions,  the  force  and  strength  of  which  have  made  a  lasting 
impression  upon  the  jurisprudence  of  the  state  of  Iowa,  and 

Whbrbas,  He  was  an  exemplary  citizen,  a  good  lather,  a  great  jurist,  greatly 
beloved  for  his  moral  and  social  qualities:  Therefore,  be  it 

'  Rtsolvtd,  That  in  parting  with  onr  late  friend  and  associate,  Joseph  M.  Beck,  from 
the  scenes  of  earth's  action,  we  feel  a  deep  and  sincere  loss.  That  we  honor  his  memory, 
and  feel  that  the  community  has  lost  a  citizen  of  great  public  worth,  whose  amiable 
qualities  endeared  him  to  his  friends  and  associates,  and  his  life  and  character  will 
be  long  remembered  as  an  example  of  the  legitimate  success  that  will  always  attend 
good  habits,  perserverance  and  industry. 

Rtsohndt  That  we,  the  members  of  Bar  of  Lee  county,  Iowa,  present  to-day, 
respecting  the  memory  of  our  deceased  legal  brother,  will  attend  his  funeral  in  a 
body. 

Resolved,  That  Hon.  D.  F.  Miller,  Sr.,  Is  hereby  appointed  a  committee  to  present 
a  copy  of  these  resolutions  to  the  district  court  of  Lee  county,  Iowa,  and  superior 
court  at  Keokuk,  with  request  that  they,  be  placed  on  the  records  of  the  respective 
courts,  and  that  the  same  gentleman  is  appointed  to  present  a  copy  of  these  resolutions 
to  the  supreme  court  of  Iowa  and  the  United  States  court  at  Keokuk,  and  ask  that  a 
copy  of  the  foregoing  resolutions  be  entered  on  the  records  of  said  courts. 

Resolvtdt  That  a  copy  of  the  foregoing,  preamble  and  resolutions,  signed  by  the 
president  and  secretary  of  this  meeting  be  presented  to  the  family  of  the  deceased,  and 
that  copies  of  the  same  be  furnished  to  the  papers  in  Lee  county  for  publication. 

J.  M.  Casby,  Chairman. 
J.  J.  Watson,  Sicrttaty, 


In  Memobiaic.  vii 

At  the  conclusion  of  the  reading  by  Mr.  GFalland 
Hon.  George  Qt.  Wright  addressed  the  court  as  follows: 

May  it  please  ihe  Courts- 
Judge  Joseph  M.  Beck  was  identified— and  very  olosely  and  use- 
fully— ^for  nearly  forty-six  years  with  the  history  of  our  state;  more  than 
half  this  time  a  member  of  this  high]  comirt,  his  opinions  appearing  in 
forty-seven  volumes  of  our  reports;  his  judicial  life  continued  for  twenty- 
four  years,  a  length  of  service  exceeding  that  of  any  official  of  this  state, 
and  equaled  by  few  in  any  other,  old  or  new.  A  native  of  Ohio,  of 
English- Welsh  stock,  on  maternal  and  paternal  sides  of  the  very  best,  and 
in  some  respects  of  most  distinguished  families;  educated  in  the  schools 
and  in  the  law  office  of  the  most  eminent  attorneys  of  Indiana;  a  school 
teacher  in  Kentucky;  turning  his  face  westward,  he  settled  in  Montrose 
in  Lee  county  in  1847,  removing  thence  to  Fort  Madison  in  1850,  where  he 
Uved  until  his  death. 

I  made  his  acquaintance  at  the  bar  of  the  old  first  district  as  early  as 
1848,  and  on  circuit  and  at  the  old  capital  as  well  as  the  new,  met  him  at 
least  every  year  until  January  1,  1868,  when  he  succeeded  Ralph  P.  Lowe 
as  a  justice  of  this  tribunal,  having  as  his  associates  to  the  time  of  my 
retirement  in  September,  1870,  Dillon,  Cole,  Williams,  and  myself.  Aside 
from  mayoralty  of  his  city  and  prosecuting  attorney  of  his  county,  I  am 
not  aware  that  he  ever  held  or  sought  any  other  office.  He  was,  however, 
always  a  leader  in  the  affairs  of  his  state,  devotedly  attached  to  the 
church  and  party  of  his  choice,  as  also  the  great  cause  of  education  and 
everything  tending  to  Ihe  upbuilding  of  our  commonwealth.  He  was  i»romi- 
nently  connected  with  several  large  financial  institutions,  as  also  railroad 
and  like  enterprises,  and  I  am  glad  to  know  that,  beyond  most  of  our  pro- 
fession, he  was  successful  in  his  many  business  engagements. 

Thus  you  have  a  brief  epitome  of  the  man  of  seventy  years,  the  boy 
from  the  farm,  the  teacher,  the  young  student  from  one  of  the  best  col- 
leges and  law  offices  of  Indiana,  the  poor  and  friendless  young  attorney, 
who,  in  the  early  days  made  Iowa  his  home  to  struggle,  with  little  means,  as 
best  as  he  could,  for  advancement,  surrounded  by  the  then  perhaps 
strongest  bar  of  the  state,  and  who,  by  a  life  of  industry,  strict  sobriety, 
fidelity  to  duty  and  almost  unqualed  devotion  to  a  loved  family,  wife  and 
two  children,  whose  welfare  and  success  was  the  constant  dream  of  his 
life,  overcame  all  obstacles,  served  with  distinguished  ability  for  almost  a 
quarter  of  a  century  as  one  of  the  justices  of  this  highest  court  of  his 
ado^ited  state,  and  leaves  a  name  of  which  children,  friends  and  Iowa  are 
increasingly  proud.  Do  you  ask  me  my  estimate,  in  brief,  and  I  can  not 
do  more,  of  the  man,  my  opinion  of  his  leading  characteristics  f  I 
anwer. 

First:  He  had  as  a  lawyer,  judge  and  citizen,  the  most  positive  and 
almost  unchangeable  convictions.  So  long  as  he  thought  he  was  right 
(and  it  was  seldom  otherwise  when  he  had  given  time  an^consideration  to 
tiie  subject  in  hand),  he  was  by  many  regarded  as  unreasonably  obsti- 
nate.   Certain  it  is  that  he  seldom,  if  ever,  changed.    In  matters  not  in- 
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volving,  as  be  regarded,  broad  or  great  principles,  he  was  not  apt  to  be 
intolerant  of  the  views  of  others;  but  when  the  very  right  or  wrong  was 
involved,  and  especially  if  it  carried  with  it  what  he  regarded  the  politi- 
cal or  moral  welfare  of  the  public  or  of  individuals,  he  was  impatient  of 
opposition,  and  brushed  to  one  side  as  with  a  wave  of  his  hand  all  and 
every  argument  against  him.  Some  there  are,  1  know,  who  speak  of  such 
characteristics  as  the  result  of  strong  prejudices  or  preformed  opinions 
regardless  of  the  truth  or  justice  of  the  particular  case  or  question  in 
hand.  This  is  often  deprecated  and  perhaps  not  without  warrant.  Those 
thus  speaking,  however,  are  quite  apt  to  deny  the  existence  of  prejudice 
in  their  own  minds,  insisting  that  they  can  come  to  a  question  or  solution 
of  a  legal  or  other  problem  entirely  divested  of  any  prejudices  or  precon- 
ceived notions. 

I  confess  I  am  always  somewhat  inclined  to  question  such  assumed 
superior  mental  equilibrium,  for  observation,  if  not  experience,  teaches 
me  that  of  all  things  we  are  the  most  unsafe  judges  of  the  strength  of  our 
own  prejudices,  and  whenever  we  for  ourselves  undertake  to  weigh  and 
decide  upon  their  weight,  their  presence  or  absence,  we  become  at  the 
same  time,  client,  attorney,  court  and  jury.  I  distrust  all  such  persons; 
not  their  integrity,  but  want  of  ability  to  do  what  they  say  or  propose. 
Nor  do  I  condemn,  in  the  judge,  even,  preformed  notions  on  questions  of 
principle  or,  for  illustration,  the  strongest  feeling  to  uphold  the  right  and 
substantive  law  at  the  sacrifice  of  technicalities  so  called,  which  I  know 
are  often  the  very  shield  and  not  the  foil  of  individual  rights.  We  all 
have  preconceived  and  firmly  fixed  notions.  Talk  as  we  may,  they  color 
or  stain,  it  may  be  ever  so  unconsciously,  our  conclusions  or  arguments, 
but  though  unconsciously,  they  color  them  all  the  same.  Our  friend  had 
these  preformed  opinions  or  convictions.  As  in  the  case  of  other  good 
men  the  country  over,  they  were  a  part  of  himself.  He  believed  that  men 
ought  to  live  honestly  and  soberly,  to  so  work  as  to  insure  integrity, 
morality,  temperance  and  all  that  tends  to  make  us  better  citizens  of  a 
country  so  blessed.  And,  so  believing,  he  was  naturally  and  logically  apt 
to  solve  every  issue  in  favor  of  all  that  led  in  this  direction,  and  against 
everything  tending  otherwise.  In  all  such  matters  his  mind  was  a  very 
Gibraltar  of  convictions — a  constant  menace  to  evil  doing  and  all  violators 
of  the  law.  And  hence  it  was  not  strange  (and  I  speak  of  it  as  his  friend 
and  not  at  all  to  his  disparagement)  as  illustrating  this  trait,  this  tendency 
to  follow  his  convictions  on  particular  subjects — I  say  it  is  not  strange, 
with  his  abhorrence  of  the  liquor  traffic,  in  any  and  all  its  forms,  that  as 
we  can  well  suppose,  his  fingers  would  tingle  with  honest  pleasure  when 
he  could,  with  fair  justice,  punish  any  and  all  who  indulged  in  such  traffic 
or  hold  them  to  all  legal  penalties,  however  stringent  or  heavy.  But  all 
this  aside,  he  was  an  able  judge,  very  industrious  and  faithful  to  the 
highest  trusts,  laboring  with  a  fidelity  seldom  equaled,  to  know  and 
declare  the  law,  utterly  regardless  of  who  might  be  helped  or  injured, 
pleased  or  offended.  The  judicial  arm  of  the  state  and  nation,  always  so 
panoplied,  and  harm  will  seldom  if  ever  come  to  the  great  republic. 

Second:  As  a  lawyer,  he  was  painstaking,  diligent  and  usually  tena- 
cious of  his  own  views  and  the  ngbta  of  his  cUent.    His  cause,  as  a  role, 
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was  always  rig^t,  and  seldom,  ;if  ever,  did  he  surrender  his  oonviotions 
even  after  the  adverse  judgment  of  the  highest  courts  of  the  land.  He 
had  enthusiastio  devotion  to  his  oanse,  and  put  on  so  completely  what 
may  be  styled  the  'partisan  harness/  that  he  was  among  the  most  zealous 
advocates,  fighting  every  inch  of  ground,  and  never  leaving  the  battle 
field  until  overwhelmingly  routed,  and  then  only  to  form,  if  possible,  new 
lines  of  attack  or  defense,  or,  if  not  to  nurse  his  wrath,  at  least  condole 
himself  that  he  had  made  the  best  fight  possible.  He  was  fearless  in  all 
he  undertook;  safe  and  discreet  in  counsel;  honorable  and  gentlemanly  at 
the  trial  table,  an  admitted  power  in  every  stage  of  a  prosecution  or 
defense. 

Third:  He  was  an  honest,  conscientious,  clean  man,  having  the  very 
fewest  vices;  and,  whether  in  church,  at  the  head  of  his  long-loved  Sunday 
school,  working  diligently  in  the  affairs  of  the  greatest  moment  to  his 
home,  state  or  county;  at  the  bar  or  on  the  bench;  in  social  or  public  life; 
in  his  family  or  on  the  platform,  he  fought  as  he  believed — for  the  suprem- 
acy of  truth,  justice  and  right,  and  when  he  was  so  suddenly  called  home, 
the  state  lost  a  Christian  jurist  and  citizen;  this  bench,  one  for  so  many 
years  the  peer  of  any,  old  or  new;  his  church  among  its  most  conscientious 
and  consistent  members;  his  loving  daughter  and  worthy  son,  a  father 
whom  they  justly  worshipped;  the  bar,  one  of  its  brightest  ornaments  and 
friends,  the  state  over,  one  whom  they  came,  and  justly  so,  to  regard  as 
preeminently  worthy,  and  as  the  years  rolled  on,  more  and  more  entitled 
to  their  admiration,  respect  and  esteem. 

May  it  please  the  court;  one  by  one  they  pass  away.  Lee  county,  the 
home  of  so  many  of  the  greatest  and  best  of  our  bar,  how  sadly  the  ranks 
have  been  depleted  I  Where  are  Alfred  Bich,  Phillip  Viele,  Hugh  T. 
Beed,  Edward  Johnston,  Samuel  F.  Miller,  John  W.  Bankin,  Thomas  W. 
Qaggett,  George  W.  MoGrary,  Louis  B.  Beeves.  Henry  Eno,  Balph  P. 
Lowe,  Samuel  B.  Curtis,  James  B.  Howell,  James  H.  Cowles,  Charles 
Mason,  William  J.  Cochran,  James  M.  Love,  Samuel  Boyles,  Geo.  C. 
Dixon,  W.  A.  Thurston,  John  Van  Valkenberg,  W.  W.  Belknap,  Webster 
Ballinger  (and  there  may  be  others  equally,  worthy  of  mention)  a  galaxy 
almost  unequaled  in  all  the  landf  How  great,  strong  and  effective  for 
good  the  impress  of  their  lives  in  the  affairs  of  state  and  nation!  All 
gone,  and,  following  them,  our  friend.  Few,  if  any  counties,  can  claim  a 
bar  so  strong,  able  or  more  honorable,  possessed  of  more  elements  calcu- 
lated to  elevate  the  profession.  And  of  them  all,  your  and  my  late  col- 
league may  be  admitted  with  justice  to  stand  in  the  very  front  ranks.  We 
all  mourn  him  as  a  friend  and  respect  his  memory  for  his  many  excellen- 
eies  and  virtues. 

On  behalf  of  the  court,  Mr.  Justice  Eobinson  made 
the  following  remarks. 

Judge  Beck's  connection  with  the  judicial  system  of  this  state  com- 
menced nearly  half  a  century  ago,  when  he  began  the  practice  of  the 
law  in  Lee  county.    Among  his  professional  contemporaries  of  that  time 
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were  men  of  rare  power,  whose  names  have  become  inseparably  connected 
with  the  early  judicial  history  of  the  state.  Most  of  them  passed  away  so 
long  ago  that  their  names  and  work  have  place  in  the  memories  only 
of  their  few  surviving  associates,  or  are  shown  in  the  more  enduring 
records  of  this  court.  Of  the  men  now  gone  who  had  attained  prominence 
in  their  profession  when  Judge  Beck  entered  upon  his  life  work  were, 
Starr,  Joseph  Williams,  Borer,  Grant,  Knopp,  J.  C.  Hall,  H.  T.  Beid, 
Mason,  Benken,  Samuels  and  Woodward.  Twenty  years  spent  in  the 
active  practice  of  his  profession  in  contact  with  such  men,  and  with  others 
of  equal  ability  and  experience,  of  necessity  helped  to  develop  the  char- 
acter of  Judge  Beck,  and  to  fit  him  for  the  arduous  duties  he  was  required 
to  perfonh  as  a  judge  of  this  court. 

When  he  commenced  his  work  as  a  lawyer,  the  procedure  of  our 
courts  was  changing  from  that  of  the  common  law  to  the  less  complex, 
and,  perhaps,  less  certain,  practice  under  the  Code.  Only  one  of  the 
great  land  grants  which  were  designed  to  aid  in  the  development  of  the 
material  resources  of  the  state — ^that  for  the  improvement  of  the  Des 
Moines  river — had  then  been  made.  The  many  questions  which  griew  out 
of  that  grant,  the  swamp  land  grant  <5f  1850,  and  those  afterward  made  for 
railway  purposes,  and  upon  which  the  titles  to  a  large  portion  of  the  state 
were  to  depend,  were  undetermined  and  unknown.  The  revenue  system 
was  imperfect;  the  law  in  regard  to  the  transfer  of  property,  domestic 
relations,  master  and  servant,  conmion  carriers,  and  for  the  protection  of 
the  life,  health  and  property  of  the  citizens,  was  to  be  settled.  Many 
grave  constitutional  questions,  among  which  were  those  involving  the 
power  of  the  people  to  tax  and  govern  themselves,  were  to  be  determined, 
and  methods  of  procedure  in  the  courts  were  to  be  changed,  and  new  ones 
established.  With  many  of  these  questions.  Judge  Beck  had,  of  necessity 
and  by  inclination,  become  familiar.  When  he  took  his  place  as  a  mem- 
ber of  this  court,  in  January,  1868,  he  brought  with  him  an  extensive 
knowledge  of  the  law,  acquired  by  a  diligent  study  of  its  principles,  and 
by  their  application  in  actual  practice. 

His  first  appearance  in  this  court  as  an  attorney  of  record  was  in  the 
case  of  Cuddelhack  v.  Paries ,  determined|in  May,  1849,  and  reported  in  2 
G.  Greene,  148.  The  judges  of  the  court  at  that  time  were  Joseph  Wil- 
liams, John  F.  Kinney  and  George  Greene.  His  first  opinion  as  a  member 
of  the  court,  in  Lippincott  v.  Allander,  was  filed  in  January,  1868,  and  is 
reported  in  23  Iowa,  536.  During  the  twenty-four  years  he  was  a  judge 
of  the  court,  he  prepared  opinions  which  are  found  in  sixty-two  volumes 
of  its  reports.  His  work  as  an  attorney  and  judge  of  the  court  extended 
through  forty-five  years,  and  is  shown  in  the  eighty-eight  volumes  of  its 
reports  which  cover  that  periods  He  was  a  man  of  much  more  than  ordi- 
nary mental  power,  and  he  impressed  his  strong  individuality  upon  those 
about  him,  and  upon  the  work  of  the  court.  It  may  be  said  that  he  was 
not  fond  of  the  details  of  judicial  work,  and  that  he  did  not  always  give 
to  cases  involving  intricate  questions  that  patient  and  painstaking  inves- 
tigation which  was  essential  to  a  full  understanding  of  material  facts,  but 
in  determining  important  questions,  and  in  applying  legal  principles  to 
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new  conditions,  he  displayed  a  breadth  of  oomprehension,  an  originality 
and  power  of  reasoning,  and  an  aocnraoy  of  oonolnsions  which  are  sur- 
passed by  few  in  like  stations. 

He  was  a  man  of  strong  predilections,  and  inclined  naturally  to  the 
side  of  the  weak  as  against  the  strong.  Sometimes  his  sympathies  led  him 
to  the  limits  of  a  sound  legal  discretion,  but  such  oases  were  exceptional. 
Considered  as  a  whole,  his  woik  as  a  jurist  manifested  a  clear  analysis  o' 
facts,  sound  reasoning,  and  a  logical  application  of  the  principles  of  the 
law,  an  earnest  desire  to  reach  just  results,  a  disregard  of  useless  forms, 
and  a  vigorous  effort  to  impart  to  the  administration  of  justice  something 
of  the  progressive  spirit  of  his  time. 

He  heli>ed  to  lay  the  foundation  for  and  to  build  thereon  the  super- 
structure of  our  jurisprudence,  and  to  make  it  worthy  of  a  free  and 
enlightened  people.  He  was  not  only  learned  in  the  law,  but,  with  the 
advantage  of  a  liberal  education,  he  was  an  earnest  student  of  general 
literature,  and  a  close  and  intelligent  observer  of  current  events.  As  a 
conversationalist,  he  had  few  superiors,  and  was  always  entertaining  and 
instructive. 

As  a  trustee  of  the  state  library,  he  labored  with  tireless  zeal  to 
enrich  it  with  the  best  works  obtainable,  and  to  increase  its  usefulness 
in  all  ways  possible.  None  have  surpassed  him  in  the  interest  shown  in 
that  work. 

For  him  the  briefs  are  laid  aside,  the  arguments  are  ended,  the  books 
are  forever  closed.  He  has  gone  from  among  us  into  that  voiceless  realm 
whence  none  return.  But  posterity  will  hold  him  as  a  master  builder  of 
the  state,  and  will  revere  his  memory  as  one  of  its  benefactors. 

At  the  conclnsion  of  Justice  Eobinson's  remarks, 
the  chief  justice  announced  that  it  was  ordered  tliat  the 
resolutions  presented  by  Mr.  Miller  be  spread  upon  the 
records. 
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The  State  of  Iowa,  Appellee,   v.  Edwin  Johnson, 

Appellant. 

1.  Bastardy:  complaint:  motion  to  quash:  waiver  of  errors. 
The  rales  applicable  to  ordinary  actions  prevail  in  bastardy  proceed- 
ings. Accordingly,  where  the  defendant  in  such  a  proceeding  moved 
to  quash  the  complaint,  and  the  motion  was  overruled,  he  waived  his 
right  to  object  to  such  ruling  by  pleading  not  guilty,  and  going  to 
trial  on  such  plea. 

2.  :  XVIDEKGB:  SEXUAL  RELATIONS  WITH  OTHER  MEN.     In  a  bas- 


tardy proceeding,  evidence  that  the  defendant  had  sexual  intercourse 
with  men  other  than  the  defendant,  but  not  at  the  time  the  child  was 
begotten,  is  immaterial  to  the  main  issue,  and  is  not  admissible  for 
the  purpose  of  impeaching  the  complaint,  when  no  foundation  has 
been  laid. 
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:  RECALLINO  WITNESS:  PACTS  OVERLOOKED.    It  is  DO  abuse of  the 

court's  discretion  to  allow  the  state  in  such  proceeding  to  recall  a 
witness,  after  the  defendant  has  rested,  to  prove  facts  which  might 
have  been  established  on  his  first  examination,  but  which  were  then 
overlooked. 

:  QUESTION  IN  ISSUE:  EVIDENCE  TO  SUPPORT  VERDICT.    Where 


there  is  evidence  to  support  a  verdict  of  guilty  in  such  proceeding,  it 
can  not  be  set  aside  upon  evidence  that  the  prosecutrix  was  a  woman 
of  loose  habits,  and  that,  upon  the  night  when  the  child  was  begotten, 
she  was  in  questionable  relations  with  a  man  other  than  the  defend- 
.  ant,  but  with  whom,  by  her  uncontradicted  testimony,  she  did  not 
have  sexual  intercourse. 

Appeal  from  Winneshiek  District  Court. — Hon.  W.  A. 
HoYT,  Judge. 

Wednesday,  Octobeb  4,  1893. 

Proceedings  to  charge  the  defendant  with  the 
maintenance  of  a  bastard  child.  There  was  a  trial  by 
jury,  and  a  judgment  against  the  defendant.  He 
appeals .  — Affirmed. 

E.  R.  Acres  for  appellant. 

No  appearance  for  appellee. 

Robinson,  C.  J.— I.    The  complaint  is  made  by 

Sarah  Christenson,  and  states  that  she  is,  and  has  been 

for  more  than  fifteen  years,  a  resident  of 

'complaint:       WiuuesMek  county,   in   this  state;    that 

motion  to  •'  '  ' 

2?^f*er?o*re.'  ®^®  ^^  prcguaut  with  a  child,  which,  if 
born  alive,  will  be  a  bastard,  and,  if  liv- 
ing, liable  to  become  a  charge  upon  the  county;  that 
the  defendant  is  the  father  of  the  child,  and  has  so  far 
failed  to  provide  means  for  her  support.  The  defend- 
ant filed  a  motion  to  quash  the  complaint,  which  was 
overruled,  and  he  now  insists  that  the  ruling  was  erro- 
neous. Whether  it  was  or  not  we  are  not  required 
to  determine.  Although  this  is  a  proceeding  conducted 
in  the  name  of  the  state,  on  complaint  filed,  the  issue 
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in  which  is  guilty  or  not  guilty,  yet  it  is  tried  as  an  ordi- 
nary action  to  establish  a  civil  liability,  and  when  not 
otherwise  provided,  the  rules  applicable  to  such  actions 
govern.  Code,  section  4720;  Mc Andrew  v.  Madison 
Co.  J  67  Iowa,  54;  State  v.  Severson^  78  Iowa,  653. 
After  the  motion  was  overruled,  the  defendant  pleaded 
not  guilty,  and  went  to  trial  on  the  merits,  thereby 
waiving  his  right  to  object  further  to  the  ruling. 

II.     The  prosecutrix  is  unmarried,  and  at  the  time 
of  the  trial  was  the  mother  of  a  child.     She  testified 

, ..eridenoe:  that  shc  had  scxual  intercourse  with  the 

u^'iuh*"      defendant  on  the  night  of   August    10, 

other  men.         jqqq^  ^^  ^j^^^j^  ^j^^   ^^ie    child   WaS   bcgot- 

ten,  and  that  the  defendant  is  its  father.  Helge 
Gunderson,  who  testified  as  a  witness  for  the  defend- 
ant was  asked  the  following  question:  '*How  many 
times  have  you  had  sexual  intercourse  with  Sarah! ^' 
An  objection  to  the  question  was  sustained,  and  of  that 
ruling  the  defendant  complains.  We  think  it  was 
correct.  The  question  was  not  proper  for  the  purpose 
of  impeachment,  for  the  reason  that  it  was  too  general 
in  its  scope,  and  no  foundation  therefor  had  been  laid 
by  questions  asked  of  the  prosecutrix.  It  was  imma- 
terial for  the  reason  that,  if  it  were  true  that  she  had 
been  guilty  of  sexual  intercourse  with  the  witness  at 
difiEerent  times,  that  fact  would  not  constitute  a  defense 
to  this  action.  State  v.  Lavin,  80  Iowa,  562.  It  is  not 
claimed  that  she  had  sexual  intercourse  with  him  at 
the  time  the  child  was  conceived. 

III.    A  witness  named  Folsoss,  who  had  testified 
for  the  plaintiflE,  was  recalled  after  the  defendant  rested, 
and  permitted,  over  the  objection  of  the 
'  ^ne^facSf  defendant,  to  testify  to  facts  which  might 
overoo  ^^^^  ^^^^  provcu  by  the  plaintiflE  when 

oflEering  its  evidence  in  chief.  The  defendant  insists 
that  his  objection  should  have  been  sustained.  It  was 
proper  for  the  state  to  recall  a  witness  to  testify  to  facts 
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which  had  been  overlooked  on  his  first  examination, 
and  that  appears  to  be  what  was  done  in  this  ease. 
We  can  not  say  that  there  was  any  abuse  by  the  court 
of  its  discretion  in  permitting  the  witness  to  be  recalled 
and  examined  further.  Had  the  defendant  wished  an 
opportunity  to  dispute  the  testimony  given  by  the  wit- 
ness when  recalled,  he  would  have  been  entitled  to  it, 
but  he  did  not  ask  for  it,  and  has  no  suflBcient  reason 
to  complain  of  what  was  done. 

IV.     The  chief  ground  upon  which  the  defendant 
relies  for  a  reversal  of  the  judgment  of  the  district 

4  .  question   court  is  that  the  verdict  is  not  supported  by 

iTencl^uis^up".  the  evidence.  It  is  shown  that  the  prose- 
port  verdict,  ciitij^g  witness  somctimcs  went  about  the 
neighborhood  of  her  home  dressed  in  boy's  clothes; 
that  she  treated  young  men  to  liquor;  that  in  the  year 
1890  she  frequently  slept  with  different  men,  several  of 
whom  are  named;  that  during  the  first  part  of  the 
night  of  August  10,  1890,  she  occupied  her  bed  with 
one  Tom  Myron,  and  during  the  latter  part  of  the 
night  she  occupied  it  with  the  defendant.  She  testifies 
that  she  did  not  hjave  sexual  intercourse  with  any  of 
those  men,  excepting  the  defendant;  that  the  others 
did  not  remove  their  clothing,  and  were  not  in  the  bed, 
but  on  it;  that  what  they  did  was  according  to  a  usage 
of  young  people  of  her  nationality,  called  in  the  record 
''bundling,''  and  was  not  for  the  purpose  of,  and  did 
not  lead  to,  sexual  intercourse.  Her  testimony  in 
regard  to  what  occurred  the  night  of  August  10,  is  not 
contradicted  in  any  material  respect  by  any  witness. 
It  must  be  admitted  that  her  claim  that  she  had  never 
had  sexual  intercourse  with  any  one,  excepting  defend- 
ant, in  view  of  her  admissions,  is  at  least  improbable, 
for  obvious  reasons,  but  we  can  not  say  that  it  is  not 
supported  by  the  evidence.  She  testified  in  a  frank, 
straightforward  manner,  without  any  apparent  attempt 
at  evasion,  and  it  was  the  province  of  the  jury,  and 
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peculiarly  within  their  power,  to  estimate  her  credibil- 
ity and  weigh  her  testimony.  The  fact  that  her  con- 
duct with  others  has  been  unchaste  and  indecent  is  not 
a  defense  for  the  defendant.  The  material  question  to 
be  determined  is  not  *'what  is  the  character  of  the 
prosecutrix! "  but  ''is  defendant  the  father  of  her 
child!"  The  jury  found  that  he  is,  and  the  district 
court,  which  saw  the  witnesses  and  hoard  the  evidence, 
was  of  the  opinion  that  the  verdict  had  sufficient  sup- 
port in  the  evidence.  We  are  of  the  opinion  that  it 
was  so  far  authorized  by  the  evidence  that  we  should 
not  disturb  it. 

V.  The  appellant  complains  of  the  overruling  of 
his  motion  for  a  new  trial.  The  motion  was  based  in 
part  upon  newly-discovered  evidence,  upon  misconduct 
of  the  jury,  and  upon  the  absence  of  a  witness  who 
had  been  subpoenaed,  but  who  did  not  attend  the  trial. 
Little  is  said  in  argument  on  this  branch  of  the  case, 
and  we  need  only  say  that  we  think  the  ruling  was 
correct. 

We  discover  no  ground  for  reversing  the  judgment 
of  the  district  court.     It  is,  therefore,  affirmed. 


89         & 

The  State  of  Iowa,  Appellee,  v.  George  Milholland,     '•«  _^ 

Appellant. 

Manslaufirhter  by  Minor:  capacity  to  commit  crime:  instruc- 
tion TO  JURY.  The  defendant  was  found  guilty  of  manslaughter 
upon  evidence  which  showed  that,  when  he  was  only  thirteen  years 
of  age,  he  willfully,  but  without  anger  or  malice,  threw  a  playmate, 
a  boy  ten  years  of  age,  into  the  water,  so  that  he  was  drowned.  The 
eourt,  on  its  own  motion,  gave  the  following  instruction:  "In 
determining  the  guilt  or  innocence  of  the  defendant,  you  may  consider 
his  age,  and  all  facts  and  circumstances  which  are  in  evidence  or 
arise  from  the  evidence/'  No  other  instruction  was  asked  or  given 
with  reference  to  the  age  of  the  defendant.  Eeldf  that  the  verdict 
eould  not  be  set  aside  on  appeal  on  the  ground  that  the  instruction 
given  was  insufficient  to  present  to  the  jury  the  question  whether  or 
not  the  defendant,  at  his  age,  possessed  sufficient  capacity  to  render 
him  oriminaUy  liable  for  the  homioide. 
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Appeal  from    Dubuque   District    Court. — Hon.    Fbed 
O'DoNNELL,  Judge. 

Wednesday,  October  4, 1893. 

The  defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  manslaughter.  The  substance  of  the 
charge  is  that  on  June  21,  1892,  in  Dubuque  county, 
Iowa,  the  defendant  did  willfully,  feloniously,  and 
of  malice  aforethought,  by  force  and  violence,  and 
against  the  will  of  Francis  Mulqueeny,  throw  said  Mul- 
queeny  into  a  slough  of  water,  by  reason  of  which  said 
Mulqueeny  was  drowned.  The  defendant's  motion  in 
arrest  of  judgment  was  overruled,  and  judgment  enter- 
ed that  he  be  committed  to  the  State  Industrial  School 
at  Eldora  for  the  period  of  four  years.  The  defendant 
appeals. — Affirmed, 

W.  J.  Cantillofif  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  M,  C.  Mat- 
thews, for  the  State. 

Given,  J. — The  evidence  shows  without  conflict 
that  on  the  day  named  the  defendant,  then  over  thir- 
teen years  of  age,  the  deceased,  aged  ten,  and  another 
ten  year  old  boy  named  Rudolph,  went  to  bathe  in  a 
slough  or  pond  of  water.  They  went  upon  a  lumber 
raft,  where  the  defendant  and  the  deceased  undressed, 
and  went  into  the  water,  the  deceased  holding  to  the 
raft,  and  the  defendant  swimming  around.  After  the 
defendant  had  been  in  the  water  he  returned  to  the 
raft,  where  the  deceased  was,  and  seized  and  threw  him 
into  the  water,  so  that  he  sank,  and  was  drowned. 
When  the  defendant  caught  hold  of  the  deceased  to 
throw  him  in  the  water,  the  deceased  resisted  by  catch- 
ing hold  of  some  shingles,  and  called  to  let  go,  pnd  not 
to  throw  him  in.    **Milholland  grabbed  his  hands  loose, 
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and  put  one  hand  round  his  back,  the  other  hand  round 
his  legs,  and  threw  him  in.''  When  the  defendant  saw 
that  deceased  did  not  rise  to  the  surface  he  said  **Poor 
little  fellow;  poor  little  boy;  poor  little  Frankie;"  and 
called  to  other  boys  near  by,  to  know  if  they  could 
dive.  There  is  no  evidence  that  the  defendant  was 
actuated  by  anger  or  ill  will.  The  boys  were  friends, 
and  acted  in  the  most  friendly  way  towards  each  other 
up  to  the  moment  that  the  defendant  seized  the  deceas- 
ed to  throw  him  in  the  water.  The  only  conflict  in  the 
evidence  is  this:  The  boy  Rudolph  testifies  that  imme- 
diately after  this  happened  the  defendant  said  he  would 
give  him  five  dollars,  would  treat  every  time  he  had 
money,  and  would  let  no  one  in  the  hollow  hit  him  if 
he  would  not  tell.  The  defendant,  in  his  testimony, 
denies  that  he  said  these  things  on  the  raft,  but  says  it 
was  about  a  month  after  that  he  offered  him  five  dol- 
lars. The  defendant  testifies  that  on  the  way  to  the 
raft  the  deceased  told  him  that  he  could  swim.  Ru- 
dolph states  that  he  said  he  could  swim  a  little.  Mrs. 
Milholland,  mother  of  the  defendant,  testifies  that  he 
would  be  fourteen  years  old  on  December  12,  1892. 
These  are  in  substance  the  facts  upon  which  the  case 
was  submitted  to  the  jury,  and  we  state  them  thus 
f uUy,  that  the  single  question  presented  on  this  appeal 
may  be  better  undent ood. 

I.  No  instructions  were  asked  by  either  party. 
The  court,  upon  its  own  motion,  gave  the  following 
instruction,  with  others:  *'In  determining  the  guilt  or 
innocence  of  the  defendant,  you  may  consider  his  age, 
and  all  facts  and  circumstances  which  are  in  evidence 
or  arise  from  the  evidence."  No  other  instruction 
was  asked  or  given  with  reference  to  the  age  of  the 
defendant.  The  appellant  does  not  complain  of  this 
instruction  so  far  as  it  goes.  His  contention  is  that 
under  the  law  a  person  under  fourteen  years  of  age  can 
not  be  convicted  of  a  crime,  unless  the  state  shows  that 
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he  possessed  sufiScient  capacity  to  understand  the  nature 
of  a  crime ;  that  it  is  the  duty  of  the  court  to  instruct 
fully  on  the  law  of  the  case,  and  that  the  coui-t  erred  in 
not  giving  the  law  fully  to  the  jury.  Counsel  for  the 
appellee,  without  questioning  the  appellant's  statement 
of  the  law,  contend  that,  as  applied  to  the  facts,  the 
instruction  was  suflSciently  full  and  explicit,  and  that 
the  facts  fully  show  that  the  defendant  had  suflScient 
capacity  to  render  him  criminally  liable  for  the  act 
charged.  While  the  instruction  might  properly  have 
been  more  full  and  explicit,  yet,  in  view  of  the  empha- 
sis given  to  the  matter  of  the  defendant's  age,  it  must 
have  been  understood  as  presenting  the  question  of  his 
accountability.  Discussion  is  unnecessary  to  show  that 
the  jury  were  fully  warranted  in  finding  that  the 
defendant  had  suflScient  capacity  to  be  held  criminally 
liable  for  his  acts  in  causing  the  death  of  Francis  Mul- 
queeny. 

The  judgment  of  the  district  court  is  appiemed. 


U.  C.  Blake,  Administrator,  Appellee,  v.  Bublington, 
Cedab  Rapids  &  Nobthern  Railway  Com- 
pany, Appellant. 

Railroads:  injury  to  passengers  riding  in  show  car:  contribu- 
TORT  NEGLIGENCE.  The  plaintifiTs  intestate  was  an  employee  of  a  trav- 
eling theatrical  company,  and  it  was  his  duty,  when  the  company 
was  being  transported  from  place  to  place,  to  ride  in  the  show  car, 
owned  by  the  company,  in  order  to  care  for  the  company's  property 
carried  therein.  This  show  car,  while  being  transported  by  the 
defendant,  was  placed  next  to  the  engine  in  one  of  its  passenger  trains, 
and  the  plaintiff's  intestate,  while  riding  therein,  was  killed  by  a  col- 
lision of  his  train  with  another.  In  an  action  for  damages  the  evidence 
showed  that  the  deceased  had  been  riding  in  a  passenger  coach,  bnt, 
some  time  before  the  collision,  went  forward  to  the  show  car;  that 
the  show  car  was  a  strong,  well  built  car,  fitted  up  on  purpose  for  the 
accommodation  of  the  employees  whoso  dnty  it  was  to  remain  there 
day  and  night,  and  care  for  the  scenery  and  other  pi'operty  of  the  com* 
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pany,  and  it  did  not  appear  that  the  defendant's  employees  made  any 
objection  to  the  deceased  riding  in  said  oar.  Heldf  that  it  was  not,  as 
matter  of  law,  contributory  negligence  for  the  deceased  to  ride  in  the 
show  car,  nnder  the  circumstances,  but  that  the  question  as  to  his 
contributory  negligence  was  properly  submitted  to  the  jury,  and  that 
a  verdict  for  the  plaintiff  on  that  issue  could  not  be  disturbed  on 
appeal. 

Appeal  from  Black  Hawk  District  Court, — Hon.  John  J. 
Ney,  Judge. 

Wednesday,  Octobeb  4, 1893. 

This  is  an  action  to  recover  damages  for  the  death 
of  one  Thomas  Scott,  the  plaintiff's  intestate,  who,  it  is 
alleged,  was  killed  by  reason  of  *the  defendant's  negli- 
gence while  said  Scott  was  being  carried  as  a  passenger 
on  one  of  the  defendant's  railroad  trains.  There  was  a 
trial  by  jury,  and  verdict  and  judgment  for  the  plain- 
tiff.    The  defendant  appeals. — Affirmed. 

0.  C.  Miller  and  S.  K.  Tracy  ^  for  appellant. 

Boies^  Couch  &  BoieSy  for  appellee. 

EoTHROCK,  J. — It  is  conceded  that  Thomas  Scott 
was  killed  while  traveling  as  a  passenger  on  one  of  the 
defendant's  trains.  The  casualty  was  caused  by  a  col- 
lision with  another  train.  There  is  no  controversy  about 
the  liability  of  the  defendant,  except  that  arising  upon 
the  alleged  contributory  negligence  of  the  deceased.  The 
question  in  controversy  is  stated  in  the  appellant's  argu- 
ment in  the  following  language:  ''Decedent,  while  a 
passenger  on  defendant's  train,  was  killed  by  a  collision ; 
and,  therefore,  at  the  threshold  of  the  argument  appel- 
lant's negligence  must  be  admitted,  and  it  should  be 
held  liable  to  the  plaintiff  for  the  accident,  unless  dece- 
dent's contributory  negligence  exonerates  the  company 
from  liability."  This  is  the  only  question  in  contro- 
versy on  this  appeal.    And  it  may  be  said  that  there  is 
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no  real  conflict  in  the  evidence,  and  the  question  there- 
fore resolves  itself  into  the  simple  inquiry  whether  the 
jury  were  warranted  in  finding  from  the  evidence  that 
the  plaintiflE  established  the  fact  that  the  deceased  was 
free  from  negligence  which  contributed  to  his  death. 

The  case  has  once  before  been  in  this  court  upon 
an  appeal  by  the  defendant.  It  was  revereed  on  the 
ground  that  the  evidence  showed  that  the  deceased  was 
guilty  of  contributory  negligence  by  riding  in  an  unsafe 
place  on  the  train.  See  78  Iowa,  57.  It  appears  from 
the  facts  recited  in  the  opinion  on  that  appeal  that  the 
deceased  was  a  member  of  a  traveling  theatrical  troupe 
known  as  the  ** Lights  of  London.''  The  company 
owned  a  car  in  which  to  transport  its  show  property  by 
railroad.  There  were  three  bunks  or  berths  for  persons 
to  sleep  in  at  one  end  of  the  car.  This  car  was  hauled 
from  Albert  Lea,  Minnesota,  to  Cedar  Rapids,  in  this 
state,  by  the  defendant.  It  was  placed  in  a  passenger 
train  next  to  the  engine.  The  train  was  due  at  Cedar 
Rapids  at  about  2:30  in  the  morning.  Before  reaching 
Cedar  Rapids  it  collided  with  a  north-bound  passenger 
train  on  the  defendant's  road.  The  deceased  was  in 
the  show  car  when  the  collision  occurred,  and  was 
killed  by  reason  of  the  collision.  The  evidence  upon  the 
first  trial  showed  that  the  show  car  was  not  adapted  to 
the  transportation  of  passengers,  and  it  was  found  as  a 
fact  by  this  court  that  it  was  ''of  unusual  length,  high, 
narrow  and  flimsily  built,"  and  that  it  was  negligent 
for  Scott  to  ride  there,  unless  he  ''was  there  in  some 
manner  by  the  consent  of  the  railroad  company."  It 
is  further  said  in  the  opinion  that  no  one  testified  that 
it  was  the  duty  of  Scott  to  ride  in  this  car  to  care  for 
the  property.  It  was  further  found  as  a  fact  that 
Scott  and  three  other  showmen,  after  riding  in  one  of 
the  passenger  coaches  for  a  time,  went  forward  to  the 
show  car,  and  that  the  conductor  went  into  that  car, 
and  took  up  their  tickets,  and  said  to  the  four  men 
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*'that  they  must  not  ride  there;  that  it  was  not  a  safe 
place  to  ride,  and  it  was  against  the  rules  of  the  com- 
pany.'^ 

The  evidence  upon  the  last  trial  was  not  the  same 
as  on  the  first  trial.  It  was  materially  different.  On 
the  last  trial  there  was  evidence  which  showed  that  the 
car  in  which  deceased  was  killed  was  a  strong,  well- 
built  car,  and  that  in  the  collision  this  car  telescoped 
the  baggage  car  which  was  attached  to  it  in  the  rear. 
There  was  no  evidence  on  the  last  trial  that  the  deceased 
was  forbidden  to  ride  in  the  show  car,  and  no  evidence 
that  the  conductor,  when  taking  up  the  tickets,  told 
deceased  or  any  other  person  in  his  presence  or  else- 
where that  they  must  not  ride  in  the  show  car,  or  that 
he  gave  any  order  or  direction  on  that  subject.  And 
there  was  evidence  on  the  last  trial  that  Scott's  duty  to 
his  employer  required  that  he  should  ride  in  that  car, 
to  care  for  the  show  property,  and  that  a  stove  and 
lamps  and  berths  were  in  the  car  for  the  comfort  of  the 
employees  whose  duty  required  their  presence  in  the 
car  night  and  day  in  the  handling  of  thesceneiy  and 
properties.  We  have  stated  enough  of  the  evidence  on 
the  last  trial  to  show  that  it  differed  in  many  material 
respects  from  that  discussed  by  this  court  upon  the 
former  appeal.  There  is  no  question  in  our  minds  that 
upon  the  last  trial  the  question  whether  the  deceased 
was  chargeable  with  contributory  negligence  was  a 
question  for  the  jury  to  determine,  and  that  its  finding 
ought  to  be  conclusive.  Why  the  evidence  was  so 
radically  different  on  the  two  trials  is  not  a  question 
for  our  consideration. 

It  is  contended  by  counsel  for  appellant  that  the 
plaintiff,  ought  not  to  recover,  because  his  intestate 
voluntarily  left  the  passenger  coach  for  his  own  pleas- 
ure, and  knowingly  assumed  a  more  hazardous  place 
on  the  train,  and  by  that  act  directly  contributed  to  his 
death.    The  facts  of  this  case  do  not,  in  our  opinion. 


12  Blake  v.  B.,  C.  R.  &  N.  R'y  Co.    [89  Iowa 

bring  it  within  the  rule  of  the  cases  cited  by  counsel: 
In  B^y  Co.  v.  Jones,  95  U.  S.  439,  the  injured  party 
was  riding  on  the  pilot  of  the  locomotive  when  he  was 
injured.  In  the  other  cases  the  passenger  was  riding 
upon  platforms  of  cars,  or  riding  on  the  foot  board  in 
front  of  an  engine.  In  Jacobus  v.  By  Co.,  20  Minn.  125, 
it  was  held  that  where  a  passenger  was  riding  in  a  bag- 
gage car  he  might  recover  for  an  injury  sustained  while 
in  that  position  if  he  was  there  with  the  knowledge  of 
the  conductor  of  the  train,  and  without  any  attempt  of 
the  conductor  to  enforce  a  rule  requiring  passengers 
not  to  ride  in  baggage  cars.  In  Dunn  v.-B^y  Co.,  58 
Me.  187,  the  plaintiflE  was  riding  in  the  ''saloon  car'' 
of  a  freight  train,  where  the  conductor  permitted  him 
to  remain,  and  collected  his  fare.  It  was  held  that 
recovery  might  be  had  for  injury  sustained  by  reason 
of  the  company's  negligence.  See,  also.  Creed  v.  B'y 
Co.,  86  Pa.  St.  139,  where  recovery  was  had  in  a  case 
where,  with  the  knowledge  and  acquiescence  of  the 
conductor,  a  passenger  was  permitted  to  ride  in  a 
caboose,  which  was  for  the  exclusive  use  of  the  train 
hands. 

It  is  not  necessary  to  further  consider  the  case. 
Under  the  evidence  the  juiy  might  well  find  that  the 
deceased  was  in  the  direct  line  of  his  duty  in  riding  in 
the  show  car,  and  that  he  was  allowed  to  remain  there 
without  any  effort  on  the  part  of  the  conductor  to 
induce  him  to  return  to  a  passenger  coach ;  and  not 
only  this,  but,  as  the  evidence  is  now  presented,  it  can 
not  be  said  as  matter  of  law  that  riding  in  the  show 
car  was  attended  with  any  known  hazard. 

The  judgment  of  the  district  court  is  affibmed. 
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Burlington,  Cedar  Eapids  &  Northern  Railway 

Company,  Appellant,  v.  Peter  A.  Dey  etal.j 

Railroad  Commissioner,  Appellees. 

Former  Adjudication:  appuoation  of  rule  to  sboond  appeal. 
This  action  was  originally  began  to  enjoin  the  railroad  oommissioners 
from  establishing  and  promulgating  joint  rates  for  the  plaintiff,  in 
connection  with  other  railroad  companies,  for  the  shipment  of  cars 
over  snch  roads,  on  the  groond  that  the  statates  authorizing  the  com- 
missioners to  establish  and  promulgate  such  joint  rates  were  in  con- 
flict with  various  provisions  of  the  constitution  of  the  United  States, 
and  that  of  the  state  of  Iowa.  Upon  a  motion  to  dissolve  the  tempo- 
rary injunction  issued  in  the  case,  the  legal  effect  of  which  was  the 
same  as  a  demurrer  to  the  petition,  the  constitution alty  of  the  statutes 
involved  was  fully  considered,  and  affirmed  on  a  former  appeal  to  this 
court.  The  cause  having  been  remanded,  the  plaintiff  amended  its 
petition  by  avering  that,  since  the  former  hearing,  the  commissioner 
had  fixed  such  joint  rates,  ordered  that  they  take  effect  on  a  certain 
day,  and  that  such  order  was  without  authority  of  law,  and  in  excess 
of  the  powers  of  the  commission,  and  that  the  statutes  authorizing  it 
were  void,  "and  in  conflict  with  various  provisions  of  the  constitution 
of  the  United  States,  and  that  of  the  state  of  Iowa,  for  the  reasons 
heretofore  fully  set  forth,''  and  each  and  all  of  the  reasons  so  referred 
to  were  found  in  the  petition  passed  upon  on  the  first  appeal.  Held, 
upon  appeal  from  an  order  sustaining  a  demurrer  to  the  petition  as 
thus  amended,  that  the  demurrer  raised  no  question  not  raised  and 
decided  on  the  former  appeal,  and,  particularly,  that  it  did  not  raise 
any  question  as  to  the  reasonableness  of  the  rates  fixed  by  the  com- 
missioners, and  that,  therefore,  the  questions  raised  could  not  be 
reconsidered,  the  rule  being  well  settled  in  this  state  that  when  a 
question  involved  in  a  cause  has  once  been  adjudicated  in  this  court, 
it  becomes  the  law  of  that  case,  as  between  the  parties,  and  will  not 
be  reconsidered  upon  a  subsequent  appeal  of  the  same  cause. 

Appeal  from  Johnson  District  Court. — Hon.  S.  H.  Fair- 
all,  Judge. 

Thursday,  October  5, 1893. 

Action  in  equity  to  restrain  and  enjoin  the  defend- 
ants, as  railroad  commissioners  of  this  state,  from 
enforcing  a  certain  order,  made  by  them,  establishing 
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joint  rates  of  charges  for  the  transportation  of  freight 
and  cars  over  the  road  of  the  plaintiflE  and  connecting 
lines  of  road;  also  to  enjoin  and  restrain  said  commis- 
sioners from  enforcing  any  other  order  compelling  the 
plaintiff  to  enter  into  joint  through  rates  of  freight 
charges  with  other  railroad  companies. — Affirmed. 

S.  K.  Tracy  and  A.  E.  Svnsher^  for  appellant. 

John  Y.  Stonej  Attorney  General,  for  appellees. 

KiNNE,  J. — I.  This  is  the  second  appeal  in  this 
case.  The  former  appeal  was  from  a  ruling  of  the  dis- 
trict court  refusing  to  dissolve  an  injunction,  and  is 
reported  in  82  Iowa,  312.  The  decision  of  the  court 
below  was  reversed,  and  the  cause  remanded.  The 
defendants  filed  a  demurrer  to  the  petition  as  amended 
after  reversal,  and  the  court  entered  judgment  sustain- 
ing said  demurrer,  from  which  ruling  the  plaintiflE 
appeals.  As  the  demurrer  challenges  the  suflBciency  of 
the  petition  to  constitute  a  cause  of  action,  it  becomes 
necessary  to  state  the  substance  of  the  pleading  thus 
assailed. 

The  plaintiflE,  after  averring  its  corporate  capacity, 
states  that  the  defendants  are  the  board  of  railroad 
commissioners  of  this  state ;  that  by  chapter  28,  Acts 
of  the  Twenty-second  General  Assembly,  said  board  is 
given  authority  to  fix,  establish  and  publish  reasonable 
maximum  rates  of  charges  for  the  transportation  of 
freight  upon  railroads  within  this  state ;  that  a  schedule 
of  rates  has  been  adopted  by  said  board  for  the  peti- 
tioner, which  was  accepted  and  adopted  by  it  as  rea- 
sonable and  just;  that  said  chapter  28,  Acts  of  the 
Twenty-second  General  Assembly  provides  that  all 
railway  companies  doing  business  in  this  state,  upon 
the  demand  of  any  person,  shall  establish  joint  rates 
for  the  transportation  of  freight  between  points  on 
their  respective  lines,  and  shall  receive  and  transport 
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freight  and  cars  over  such  routes  as  the  shipper  shall 
direct;   also  that,  when  the  rates  for  transportation 
charges  are  fixed  by  the  board  of  railroad  commis- 
sioners, such  rates  shall,  in  all  suits  brought  against 
any  railroad  company  wherein  are  in  any  way  involved 
the  charges  of  such  railroad  for  the  transportation  of 
freight,  be  deemed  and  taken  in  all  courts  of  this  state 
as  prima  facie  evidence  that  the  rate  thus  fixed  is  a 
reasonable  and  just  charge  for  the  transportation  of 
freight  and  cars  upon  such  roads,  and  any  greater  rate 
charged  shall    be    deemed    extortion.     Said   chapter 
further  provides  that  for  violating  the  charges  or  rates 
thus  fixed  the  penalty  is  to  forfeit  and  pay  to  the  state 
of  Iowa  not  less  than  one  thousand  dollars  nor  more 
than  five  thousand  dollars  for  the  first  offense,  and  not 
less  than  five  thousand    dollars  nor   more  than  ten 
thousand  dollars  for  any  subsequent  oflEense,  to  be 
recovered  in  a  civil  action  by  ordinary  proceedings  in 
the  name  of  the  state;  that  demands  have  been  made 
upon  the  petitioner,  under  the  law,  that  it  shall  make 
joint  rates  with  other  railroads,  as  in  the  act  contem- 
plated, and  the  petitioner  refuses  so  to  do;  that  under 
the  act  of  the  legislature  known  as  the   ** Joint-Rate 
Act''  it  becomes  the  duty  of  the  commissioners,  upon 
such  refusal,  and  upon  the  application  of  any  person, 
to  establish  joint  rates  between  the  defendant  and  con- 
necting roads;  that  said  board  has  been  so  requested 
to  establish  joint  rates  between  the  petitioner  and  other 
railroads,  and  is  about  so  to  do,  and  to  promulgate  the 
same,  and  said  rates  will  be  established  and  promul- 
gated unless  restrained  by  order  of  this  court,  thereby 
subjecting  the  petitioner  to  the  penalties  heretofore 
referred  to  in    the  event  of  noncompliance  with  the 
joint  rates  so  established  and  promulgated;  that  the 
joint-rate  bill,  a  copy  of  which  is  attached  hereto,  is 
unconstitutional  and  void,  said  commissioners  having 
no  authority  or  right  to  fiix  a  joint  rate,  or  to  promul- 
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gate  the  same;  that  said  act  deprives  the  petitioner  of 
rights  guaranteed  to  it  by  section  9,  article  1,  of  the 
constitution  of  Iowa,  in  that  it  deprives  the  petitioner 
of  its  property,  and  the  right  to  contract,  and  deprives 
it  of  its  liberty,  without  due  process  of  law,  and  pre- 
vents it  acquiring,  possessing,  controlling,  and  protect- 
ing its  property,  as  guaranteed  by  section  1,  article  1, 
of  the  constitution  of  Iowa,  and  by  like  provisions  of 
the  constitution  of  the  United  States.  If  the  defend- 
ants are  permitted  to  establish  and  promulgate  such 
joint  rates,  although  the  same  will  be  void,  yet  there- 
under the  petitioner  will  be  subjected  to  a  multiplicity 
of  suits  to  recover  the  penalties  referred  to,  and  will  be 
otherwise  harrassed  by  vexatious  litigation.  The  peti- 
tioner is  without  remedy  at  law,  and  prays  that  a 
temporary  writ  of  injunction  issue  restraining  the 
defendants,  and  each  of  them,  as  such  board,  from 
establishing  and  promulgating  joint  rates  with  it  in 
connection  with  other  railroads  for  the  shipment  of 
freight  and  cars  over  such  diflferent  railroads,  and  that 
on  final  hearing  the  injunction  may  be  made  perpetual. 
July  7,  1890,  the  petitioner  amended  its  bill  aver- 
ring that  the  joint-rate  act  was  unconstitutional  and 
void,  because  it  denied  the  right  of  trial  by  jury,  and 
denied  due  process  of  law  in  the  protection  and  preser- 
vation of  its  property  as  guaranteed  by  section  9,  arti- 
cle 1,  of  the  constitution  of  Iowa;  that  its  property  or 
its  use  thereof,  is  taken  without  its  consent,  and  with- 
out just  compensation,  for  private  and  public  purposes; 
that  its  right  of  appeal  is  so  tampered  with  as  to  make 
it  ineflfectual ;  that  in  the  enforcement  of  any  order  pro- 
mulgated by  said  commissioners  all  distinctions  between 
law  and  equitable  actions  are  abolished  by  said  acts,  in 
violation  of  section  6,  article  5,  of  the  constitution  of 
Iowa,  that  said  acts  are  in  violation  of  section  8,  article 
1,  of  the  constitution  of  the  United  States,  in  that  they 
are  a  regulation  of  commerce  among  the  several  states; 
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that  said  acts  violate  section  17,  article  1,  of  the  consti- 
tution of  Iowa  by  imposing  excessive  fines  and  unusual 
punishment;  that  said  acts  are  void  because  they  fail  to 
describe  or  define  the  oflEenses  for  which  the  penalties  are 
imposed,  and  impose  penalties  by  way  of  attorney's 
fees;  that  said  acts  are  in  violation  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States, 
in  that  they  abridge  the  privileges  or  immunities  of  the 
petitioner  as  a  citizen,  and  deny  it  the  equal  protection 
of  the  laws,  deprive  it  of  its  properi:y,  and  the  Tise 
thereof,  without  just  compensation  or  due  process  of 
law;  that  by  said  acts  the  petitioner  is  denied  the  lib- 
erty of  contracting  with  reference  to  its  business,  is 
compelled  to  enter  into  involuntary,  unreasonable,  and 
unprofitable  contracts  with  other  railroad  companies  at 
the  instance  of  third  persons,  compelling  the  operation 
of  the  road  at  a  loss;  that  no  notice  is  given  the 
petitioner  of  the  time  and  place  when  and  where  said 
joint  rates  will  be  fixed,  or  to  show  the  unreasonable- 
ness of  the  same;  that  the  rates  so  fixed  are  final  and 
absolute. 

The  following  exhibit  was  attached  to  and  made  a 
part  of  the  petition: 

^^EXHIBIT  A. 

^*An  act  to  amend  chapter  28  of  the -Acts  of  the 
Twenty-second  General  Assembly,  giving  authority  for 
the  making  of  rates  for  the  transportation  of  freight 
and  cars  over  two  or  more  lines  of  railroad  within  this 
state,  and  enlarging  the  powers  and  further  defining 
the  duties  of  the  board  of  railroad  commissioners. 

^^Be  it  enacted  by  the  general  assembly  of  the  state  of 
Iowa: 

^'Section  1.  That  chapter  28  of  the  Acts  of  the 
Twenty-second  GeneralAssembly  be  and  the  same  hereby 
is  amended  as  follows :  That  said  chapter  28  of  the  Acts 
of  the  Twenty-second  General  Assembly  shall  not  be  con- 
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strued  to  prohibit  the  making  of  rates  by  two  or  more 
railroad  companies  for  the  transportation  of  property 
over  two  or  more  of  their  respective  lines  of  railroad 
within  this  state,  and  a  less  charge  by  each  of  said  rail- 
road companies  for  its  portion  of  such  joint  shipment 
than  it  charges  for  a  shipment  for  the  same  distance 
wholly  over  its  own  line  within  the  state,  shall  not  be  con- 
sidered a  violation  of  said  chapter  28  of  the  Acts  of  the 
Twenty-second  General  Assembly,  and  shall  not  render 
said  railroad  company  liable  to  any  of  the  penalties  of 
said  act,  but  the  provision  of  this  section  shall  not  be 
construed  to  permit  railway  companies,  establishing 
joint  rates,  to  make  by  such  joint  rates  any  unjust  dis- 
crimination between  the  different  shipping  points  or  sta- 
tions upon  their  respective  lines  between  which  joint 
rates  are  established,  and  any  such  unjust  discrimination 
shall  be  punished  in  the  manner  and  by  the  penalties 
provided  by  chapter  28  of  the  Acts  of  the  Twenty- 
second  General  Assembly. 

*'Sec.  2.  All  railway  companies  doing  business  in 
this  state  shall,  upon  the  demand  of  any  person  or  per- 
sons interested,  establish  reasonable  joint  through  rates 
for  the  transportation  of  freight  between  points  upon 
their  respective  lines  within  this  state,  and  shall  receive 
and  transport  freight  and  cars  over  such  route  or  routes 
as  the  shipper  shall  direct.  Car  loads  shall  be  trans- 
ferred without  unloading  from  the  cars  in  which 
shipments  were  first  made,  unless  such  unloading  in 
other  cars  shall  be  done  without  charge  therefor  to  the 
shipper  or  receiver  of  such  car  load  lots,  and  such  trans- 
fer be  made  without  unreasonable  delay  and  less  than 
car  load  lots  shajl  be  transferred  into  the  connecting 
railway  cars  at  cost,  which  shall  be  included  in  and 
made  a  part  of  the  joint  rate  adopted  by  such  railway 
companies  or  established  as  provided  by  this  act.  When 
shipments  of  freight  to  be  transported  between  differ- 
ent points  within  this  state  are  required  to  be  carried  by 
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two  or  more  railway  companies  operating  connecting 
lines,  such  railway  companies  shall  transport  the  same 
at  reasonable  through  rates,  and  shall  at  all  times  give 
the  same  facilities  and  accommodations  to  local  or  state 
traffic  as  they  give  to  the  interstate  traffic  over  their 
lines  of  road. 

''Section  3.  In  the  event  that  said  railway  com- 
panies fail  to  establish  through  joint  rates  or  fail  to 
establish  and  charge  reasonable  rates  for  such  through 
shipments,  it  shall  be  the  duty  of  the  board  of  railroad 
commissioners,  and  they  are  hereby  directed,  upon  the 
application  of  any  person  or  persons  interested,  to 
establish  joint  rates  for  the  shipment  of  freight  and 
cars  over  two  or  more  connecting  lines  of  railroad  in 
this  state,  and  in  the  making  of  such  rates,  and  in 
changing  or  revising  the  same,  they  shall  be  governed 
as  near  as  may  be,  by  all  the  provisions  of  chapter  28 
of  the  Acts  of  the  Twenty-second  General  Assembly, 
and  shall  take  into  consideration  the  average  of  rates 
charged  by  said  railway  companies  for  shipments  within 
this  state  for  like  distances  over  their  respective  lines,  and 
rates  charged  by  the  railway  companies  operating  such 
connecting  lines  for  joint  interstate  shipments  for  like 
distances.  The  rate  established  by  the  board  of  rail- 
road commissioners  shall  go  into  effect  within  ten  days 
after  the  same  are  promulgated  by  said  board,  and 
from  and  after  that  time  the  schedule  of  such  rates 
shall  he  prima  facie  evidence  in  all  of  the  courts  of  this 
state  that  the  rates  therein  fixed  are  reasonable  and  just 
maximim  rates  for  the  joint  transportation  of  freight 
and  cars  upon  the  railroads  for  which  such  schedules 
have  been  fixed. 

** Section  4.  Before  the  promulgation  of  such  rates 
as  provided  in  section  3  of  this  act,  the  board  of  rail- 
road commissioners  shall  notify  the  railroad  companies 
interested  in  the  schedule  of  joint  rates  fixed  by  them; 
and  they  shall  give  said  railroad  companies  a  reason- 
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able  time  thereafter  to  agree  upon  a  division,  and  to 
notify  the  board  of  such  agreement,  and  the  board  of 
railroad  commissioners  shall,  after  a  hearing  of  the 
companies  interested,  decide  the  same,  taking  into  con- 
sideration the  value  of  terminal  facilities,  and  all  the 
circumstances  of  the  haul,  and  the  division  so  deter- 
mined by  the  board  shall  in  all  controversies  or  suits 
between  the  railroad  companies  interested,  be  prima 
facie  evidence  of  a  just  and  reasonable  division  of  such 
charges. 

^^Section  5.  Every  unjust  and  unreasonable 
charge  .for  the  transportation  of  freight  and  cars  over 
two  or  more  railroads  in  this  state  is  hereby  prohibited 
and  declared  to  be  unlawful,  and  each  and  every  one 
of  the  companies  making  such  unreasonable  and 
unlawful  charges,  or  otherwise  violating  the  provisions 
of  this  act,  shall  be  punished  as  provided  in  chapter  28 
of  the  Acts  of  the  Twenty-second  General  Assembly  for 
the  making  of  unreasonable  charges  for  the  transporta- 
tion of  freight  and  cars  over  a  single  line  of  railroad  by 
a  single  railroad  company. 

*' Section  6.  This  act  being  deemed  of  immediate 
importance  shall  take  effect  and  be  in  force  from  and 
after  its  publication  in  the  Iowa  State  Register  and  the 
Des  Moines  Leader j  newspapers  published  in  the  city 
of  Des  Moines,  lowa.^'  Acts,  Twenty-third  General 
Assembly,  chapter  17. 

After  the  case  had  been  remanded,  the  plaintiff 
amended  its  bill  by  alleging  that,  since  the  filing  of  the 
original  bill  and  the  amendment  thereto,  the  defend- 
ants, in  furtherance  of  their  unlawful  attempt  to 
execute  said  joint-rate  statute,  did  on  October  7, 
1890,  promulgate  and  issue,  and  are  now  attempting  to 
enforce,  and  will  enforce,  unless  restrained  by  order  of 
this  court,  the  following  joint  or  through  rate  or  order 
as  made  by  them: 
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"lOWA  FEEIGHT  BATES.'' 

^  ^Revised  Schedule  of  Reasonable  Maximum  Rates 
for  the  Transportation  of  Freight  within  the  State  of 
Iowa. 

**Notice  is  hereby  given  that,  in  pursuance  of  the 
Acts  of  the  Twenty-second  General  Assembly  of  the  state 
of  Iowa,  the  schedule  of  reasonable  maximum  rates  of 
charges  for  the  transportation  of  freight  within  the 
state  of  Iowa  now  in  eflfect  on  tlie  respective  lines  of 
railway  of  said  state  has  been  revised  and  amended  by 
the  adoption  of  the  following: 

"From  and  after  the  25th  day  of  October,  1890, 
the  following  railroad  companies  engaged  in  the  busi- 
ness of  common  carriers  and  doing  business  within  the 
state  of  Iowa,  viz. :  [here  follows  the  names  of  all  the 
railroad  companies  in  Iowa]  shall  be  governed  by  the 
following  rule  in  making  rates  for  passing  over  two  or 
more  lines  within  the  state:  The  maximum  rate  of 
freight  to  be  charged  by  any  railroad  company  receiv- 
ing business  from  a  shipper  at  a  station  on  its  line 
within  the  state  of  Iowa  destined  to  a  point  within  the 
state  of  Iowa  on  another  line  of  railroad,  or  receiving 
freight  originating  within  the  state  of  Iowa  on  the  line 
of  another  railroad  and  destined  to  a  point  within  the 
state  of  Iowa  on  its  line,  shall  be  eighty  per  cent,  of  the 
schedule  of  reasonable  maximum  rates  of  charges  for 
the  transportation  of  freight  and  cars  in  Iowa  as  fixed 
by  the  board  of  railroad  commissioners  of  Iowa,  and 
now  in  effect.  October  8,  1890.''  (Signed  by  the 
commissioners. ) 

The  amendment  avers  "that  said  order  is  unlawful, 
and  was  promulgated  and  issued  without  authority  of 
law,  and  in  excess  of  the  powers  of  said  railway  com- 
mission; and  the  statute  pretending  to  authorize  any 
such  schedule  of  joint  through  rates  is  void,  and  in 
conflict  with  the  various  provisions  of  the  constitution 
of  the  United  States,  and  that  of  the  state  of  Iowa,  for 
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the  reasons  heretofore  fully  set  out.''  The  prayer 
attached  to  this  amendment  asks  that  the  defendants  be 
enjoined  and  restrained  from  attempting  to  enforce  or 
execute  said  order,  and  also  prays  that  they  be 
restrained  from  putting  into  effect  any  other  order 
compelling  petitioner  to  enter  into  joint  through  rates 
of  freight  charges  under  said  pretended  statute  with 
other  railroad  companies. 

October  9, 1891,  the  defendants  demurred  to  the 
petition  as  amended,  because:  First.  The  petition  and 
its  amendments  do  not  show  any  facts  which  entitle  the 
plaintiff  to  the  relief  demanded.  Second.  The  statute 
complained  of  in  the  petition  is  constitutional  and 
valid,  and  has  been  so  held  by  the  supreme  court.  On 
the  hearing  of  this  demurrer  the  district  court  held 
that  the  facts  stated  did  not  entitle  the  plaintiff  to  the 
relief  demanded,  or  to  any  relief,  and  sustained  the 
demurrer.  The  plaintiff  excepted  to  the  ruling,  and, 
failing  to  further  amend  its  petition,  and  electing  to 
stand  thereon,  judgment  was  rendered  against  it  on 
said  demurrer,  and  for  costs,  to  which  it  excepted  and 
appealed. 

The  italicized  words  in  section  3  of  chapter  17, 
above  set  out,  were  not  in  the  act  originally,  but  were 
incorporated  therein  by  amendment  by  chapter  25  of 
Acts  of  the  Twenty-fourth  (J^neral  Assembly.  It  is 
contended  that  the  case  as'  now  presented  raises  no 
question  not  involved  in  and  passed  upon  by  this  court 
in  its  opinion  on  the  former  appeal.  K  this  be  so,  it 
can  only  be  determined  by  an  examination  of  the 
issues  as  made  in  each  case. 

II.  If  the  contention  of  the  state  is  correct,  that 
this  case  involves  no  legal  question  not  passed  upon 
on  the  former  appeal,  it  is  decisive  of  the  case,  as  we 
are  precluded  on  this  second  appeal  from  reviewing 
questions  presented  and  passed  upon  on  the  first  hearing. 
It  will  be  observed  that  the  petition  on  the  former  trial 
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below  was  attacked  by  a  motion  to  disolve  the  injunc- 
tion which  had  been  issued.  The  legal  effect  was  the 
same  as  though  the  defendant  had  challenged  its  suffi- 
ciency by  a  demurrer.  On  the  former  appeal  the 
sufficiency  of  the  allegations  of  the  petition,  as  then 
amended,  to  justify  the  granting  of  the  relief  therein 
prayed,  were  exhaustively  considered,  and  this  court 
held  that  the  petitioner  was  not  entitled  to  the  relief 
prayed.  Now,  wherein  are  the  issues  changed  from 
what  they  were  on  the  former  appealT  What  new  legal 
question  or  questions  are  presented  by  the  pleadings  T 
The  only  change  in  or  addition  to  the  plaintiff's  bill  is, 
that  it  has  by  an  amendment  made  since  the  former 
hearing  pleaded  the  order  of  the  railroad  commis- 
sioners fixing  maximum  joint  rates,  and  ordering  that 
they  take  effect  on  a  certain  day.  This  amendment 
avers  that  the  order  is  made  without  authority  of  law, 
and  in  excess  of  the  powers  of  the  commission ;  that  the 
statute  authorizing  it  is  void,  *'and  in  conflict  with  the 
various  provisions  of  the  constitution  of  the  United 
States,  and  that  of  the  state  of  Iowa,  for  the  reasons 
heretofore  fully  set  out.''  And  each  and  all  of  the 
reasons  so  referred  to  are  to  be  found  in  the  petition 
as  amended,  and  as  passed  upon  by  this  court  in  its 
opinion  on  the  first  appeal.  It  was  then  pleaded,  that 
the  act  under  which  the  commissioners  have  since 
made  the  order  was  void,  and  for  many  reasons,  not 
necessary  to  be  again  repeated,  in  conflict  with  the 
federal  and  state  constitutions.  In  no  respect  is  any 
new  legal  question  presented  by  this  appeal. 

Counsel  for  the  petitioner,  it  is  true,  in  argument, 
and  with  great  ability,  urge  that  the  order  made,  fixing 
the  reasonable  maximum  joint  rate  at  eighty  per  cent, 
of  the  shedule  of  reasonable  rates  already  in  force,  is, 
on  its  face,  unreasonable;  but  no  such  claim  is  made 
in  the  amendment.  The  amendment  charges  that  the 
rate  is  unlawful,  and  in  excess  of  the  powers  of  the 
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commission,  not  because  of  the  unreasonableness  of 
the  rate  fixed,  but  because  the  statute  under  which  the 
order  is  made  is  unconstitutional  and  void,  for  reasons 
set  out  in  the  original  bill  and  the  first  amendment 
thereto.  We  think  the  amendment,  fairly  construed, 
does  not  raise  any  issue  as  to  the  reasonableness  of  the 
rate  in  fact  made.  The  objection  made  to  the  order  is 
that  there  was  a  want  of  power  to  make  any  such  order, 
because  of  the  illegality  and  unconstitutionality  of  the 
legislation  which  authorized  it.  That  question  was 
made  and  passed  upon  on  the  former  appeal,  and  is  the 
law  of  this  case. 

The  law  is  well  settled  in  this  state  by  an  unbroken 
chain  of  decisions  that,  as  between  the  parties  to  a  suit, 
a  decision  therein  becomes  an  adjudication  even  if 
erroneous;  that  on  a  second  appeal  in  the  same  case, 
when  the  same  legal  questions  are  presented,  this  court 
will  not  revise,  reverse,  or  review  its  former  decision. 
Such  decision  will  stand  as  the  law  of  that  case. 
Adams  Co.  v.  B,  <&  M.  E'y  Co.j  55  Iowa,  97;  Barton  v, 
Thompsony  56  Iowa,  571 ;  Simplot  v.  City  of  Dubuqmy 
56  Iowa,  639;  Wagon  Co.  v.  Swezy,  63  Iowa,  520;  OH 
Co.  V.  Montague^  65  Iowa,  67;  Ellis  v.  State  Ins.  Co.  y 
68  Iowa,  578;  District  Township  of  Clay  v.  Independent 
District  of  Buchanan j  69  Iowa,  88;  Raridanv.  Central 
Iowa  Ry  Co.,  69  Iowa,  527;  Drake  v.  Chic.  R.I.  it 
P.  R'y  Co.y  70  Iowa,  59;  Davis  v.  CurtiSy  70  Iowa,  398; 
Babcock  v.  Chic.  <&  N.  W.  R'y  Co.,  72  Iowa,  197; 
Windsor  v.  Colby  74  Iowa,  709;  Lewis  v.  Burlington 
hisurance  Co.,  80  Iowa,  259;  Smith  v.  Foster y  85  Iowa, 
705.  These  authorities  are  in  harmony  with  the 
decisions  in  other  states  upon  this  question.  Elliott, 
App.  Proc.  section  578,  and  cases  cited.  This  rule  is 
held,  in  the  cases  cited,  to  apply  even  though  the  court 
on  a  second  appeal  may  believe  that  the  first  decision 
was  erroneous ;  and  so  it  has  been  held  to  apply  in  a 
case  where,  since  the  decision  on  the  first  appeal  and 
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the  second  trial  in  the  lower  court,  the  supreme  court 
has  in  another  casei  overruled  the  former  decision. 
Barton  v.  Thompson^  56  Iowa,  572.  And  the  rule  has 
been  held  to  apply  even  though  there  has  been,  as  in 
this  case,  a  change  in  the  members  of  the  court 
between  the  two  appeals.  Parker  v.  Pomeroy^  2  Wis. 
122. 

In  thus  disposing  of  this  case  we  are  not  to  be 
understood  as  approving  of  the  correctness  of  the 
former  holding.  Some  of  us  are  content  with  the 
result  reached  in  the  former  opinion ;  others — ^the  writer 
included— do  not  approve  of  some  of  the  reasoning  and 
conclusions  found  in  the  opinion  rendered  by  a 
majority  of  the  court  as  then  constituted,  and  do  not 
wish  to  be  considered  as  bound  by  it  in  any  other  case. 
Aftibmbd. 


The  State  op  Iowa,  Appellee,  v.  Wm.  B.  Gadbois  et     \  g  ^ 


a{.,  Appellants. 

1.  Burglary:  dBOUMSTANTiAL  eyidekcb.  The  defendants  were  eon- 
vioted  of  burglary  in  the  nighttime,  upon  evidence  which  was  wholly 
circumstantial,  but  which  is  considered  in  the  opinion,  and  held  to  be 
sufficient  to  support  the  verdict. 

2.  :  GOMPUCITY  OF  DEFENDANTS:    EVIDENCE.    Where  the  state 

claimed  that  the  defendants  were  concerned  jointly  in  the  burglary 
for  which  they  were  indicted,  and  they  had  denied  that  they  had 
ever  met  before  their  arrest,  the  state  was  properly  permitted  to 
prove  that  they  had  been  seen  together  in  several  different  places  in 
Iowa  during  a  period  of  nearly  two  years  before  the  burglary  was 
committed. 

3.  :  EVIDENCE:  SCHEDULE  TIME  OF  TRAINS.  Where,  in  a  prose- 
cution for  burglary,  it  became  material  to  show  the  times  of  the 
arrival  and  departure  of  trains  at  a  certain  time  and  place,  held,  that, 
it  was  competent  to  show  the  schedule  of  time  for  the  trains  at  the 
time  and  place  in  question,  without  showing  that  they  actually 
arrived  and  departed  on  that  time. 
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4.  :  iNTRODnGTiONOFEyiDENOE:  ORDBB.    Where,  in  aproseontion 


for  barglary,  several  witnesses  for  the  state,  while  it  was  introducing 
its  evidence  in  chief,  testified  to  the  whereabouts  of  the  defendants 
on  a  certain  morning,  and  afterwards  the  defendants  introdaoed  evi- 
dence to  show  that  they  were  in  another  ooonty  on  the  morning  in 
question,  held,  that  it  was  no  abuse  of  the  discretion  of  the  court  to 
f^low  the  state  to  call  other  witnesses,  after  the  defendants  had 
rested,  to  testify  that  the  defendants  were  in  the  place  stated  by  its 
first  witnesses  at  the  time  referred  to. 


5.    :   OFPEB  OF  INCOMPBTKNT  EVIDKNOE:   PREJUDICE:   NEW   TRIAL. 

In  a  prosecution  for  burglary,  the  county  attorney  offered,  in  the 
presence  of  the  jury,  to  prove  that  the  defendants  had  pleaded 
guilty  to  a  burglary  committed  by  them  in  another  county.  The  evi- 
dence was  rejected  upon  the  defendant's  objection,  but  the  defend- 
ants, after  a  verdict  of  guilty,  made  the  offer  of  the  evidence  a 
ground  for  a  motion  for  a  new  trial.  Held,  that,  while  the  offered 
evidence  was  clearly  incompetent,  and  the  very  fact  of  offering  it 
might  have  been  prejudicial  to  the  defendants,  and  the  granting  of  a 
new  trial  on  that  ground  would  have  been  approved  by  this  court, 
yet,  whether  the  defendants  were  actually  prejudiced  was  a  question 
to  be  decided  by  the  district  court,  in  the  exercise  of  a  wise  discre- 
tion, and,  that  court  having  denied  a  new  trial  on  the  ground  stated, 
the  supreme  court  would  not  interfere. 

Appeal  from  Benton  District  Court. — ^Hon,  J,  E,  Cald- 
well, Judge. 

Thubsday,  Ootobeb  5, 1893. 

The  defendants  were  accused  of  the  crime  of  burg- 
lary in  the  nighttime,  tried  by  jury,  found  guilty,  and 
adjudged  to  be  imprisoned  in  the  state  penitentiary  at 
Anamosa  at  hard  labor  for  the  term  of  six  years. 
From  that  judgment  they  appeal. — Affirmed. 

John  r.  Stonej  Attorney  Gteneral,  and  Thos.  A. 
Cheshirej  for  the  State. 

Btumham  <&  Gaasch  and  2).  E.  VoriSj  for  appel- 
lants. 

EoBiNSON,  C.  J. — During  the  night  of  the  twenty- 
ninth  day  of  November,  1892,  the  store  of  W.  H. 
Burrows  &  Company,  in  Belle  Plaine,  was  broken  into, 
and  merchandise  amounting  in  value  to  nearly  three 
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hundred  dollars  was  stolen  from  it.  On  the  third  day  of 
the  next  month,  the  merchandise  so  taken  was  found 
packed  in  satchels  and  a  box  under  the  hay  in  certain 
hay  barracks  in  the  town  of  Watkins,  about  fifteen 
miles  east  of  Belle  Plaine.  During  the  night  of  that 
day,  the  defendant  William  B.  Gadbois  was  seen  to 
enter  the  barracks,  and  was  arrested  soon  after  he 
left  them,  and  his  codefendant,  L,  F.  Widner,  was 
arrested  during  the  same  night,  within  a  short  distance 
of  the  town. 

I.    The  appellants  contend  that  the  evidence  was 

not  sufficient  to  authorize  a  conviction  of  either  of 

them.    They  were  not  seen  to  commit  the 

*'  Si^SS^^Mantiai  offouse  of  which  they  are  charged,  none 

eno«.  ^j  ^^^  stolen  property  was  found  in  their 
possession  or  under  their  control,  and  they  have  not 
admitted  their  guilt.  To  sustain  their  conviction  the 
state  relies  wholly  upon  circumstantial  evidence,  which 
shows  substantially  the  following:  At  tlie  time  of  the 
burglary,  Gadbois  resided  in  Cedar  Eapids,  thirty-five 
miles  east  of  Belle  Plaine;  and  Widner  at  Marion,  a 
few  miles  further  away.  Cedar  Eapids,  Belle  Plaine, 
and  Watkins  are  on  the  main  line  of  the  Chicago  and 
Northwestern  Bailway,  and  trains  pass  each  way 
through  them  during  the  nighttime.  A  witness  testi- 
fied that  he  saw  the  defendants  in  Belle  Plaine  at  3 
o'clock  in  the  afternoon  of  the  day  which  preceded  the 
burglary,  near  the  store  which  was  broken  into;  and 
another,  who  was  a  car  repairer,  states  that  he  saw 
them  in  the  railway  yards  about  9  o'clock  in  the  even- 
ing, that  he  talked  with  them,  and  that  they  asked 
about  the  trains  going  out.  He  also  stated  that  he 
saw  them  in  a  store  in  the  town  an  hour  or  two 
earlier.  A  witness  testified  that  at  about  7:30  o'clock 
in  the  morning  of  November  30, 1892,  he  saw  through 
a  church  window  in  Watkins,  two  men  moving 
about.    He   started   for  the  church,  but  before   he 
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arrived  two  men  left  it  and  went  away.  They  resem- 
bled the  defendants,  and  he  thinks,  although  he  is 
not  positive,  that  they  were  the  defendants.  Several 
witnesses  testify  that,  between  8  and  9  o'clock  that 
morning,  the  defendants  took  breakfast  at  the  house 
of  Joseph  Brecht,  two  and  one  half  miles  southeast  of 
Watkins.  They  wore  their  hats  pulled  down  over 
their  foreheads  while  eating,  and  remained  but  a  few 
minutes.  An  hour  or  two  later  they  were  seen  about 
five  miles  southeast  of  Watkins.  In  the  evening  of 
December  third,  soon  after  the  10  o'clock  train  came 
in  from  the  east,  Gadbois  was  seen,  by  persons  watch- 
ing, to  come  around  a  corner  about  twenty-five  yards 
north  of  the  hay  barracks.  He  walked  towards  the 
barracks,  looked  around,  and  then  walked  towards  a 
church,  which  was  about  fifty  yards  in  a  northeasterly 
direction  from  the  barracks.  He  walked  about  thirty 
yards,  and  looked  west  toward  the  schoolhouse;  then 
walked  back  of  the  barracks,  and  whistled  twice;  then 
walked  towards  the  church  again,  looked  around,  and 
came  back,  went  into  the  barracks,  and  remained  but  a 
short  time ;  then  came  out  and  walked  rapidly  north- 
ward to  the  corner;  then  turned  west  towards  the 
school  house,  which  was  about  two  and  one  half  blocks 
west,  and  a  little  north  of  the  barracks.  When  he 
turned  west,  the  watchers,  among  whom  was  the 
sheriff,  followed  him.  The  sheriff  called  to  him  to 
''halt,"  when  he  started  to  run.  The  sheriff  fired  a 
shot  at  him,  and,  after  running  about  a  block,  he  stop- 
ped, and  was  arrested.  He  was  taken  to  a  house,  and 
asked  where  his  partner  was,  and  said  he  had  no  part- 
ner. He  was  then  asked  what  the  whistling  was  for, 
and  answered,  ''I  have  nothing  to  say."  He  after- 
wards said,  speaking  of  himself,  that  his  name  was 
Harry  Dustan,  and  that  he  lived  in  Chicago.  At  a 
little  after  10  o'clock,  a  man  wearing  a  stiff  hat  and  a 
light  overcoat  was  seen  driving^a  black  horse  westward, 
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about  half  a  mile  north  of  the  town.  Soon  after  that 
time  a  man  wearing  a  light  overcoat  was  seen  to  walk 
eastward  towards  the  church,  along  a  street  which  led 
from  the  direction  of  the  schoolhouse,  and  in  a  very 
short  time  he  was  seen  to  go  westward  towards  the 
school  house.  Being  informed  that  a  man  had  been 
seen  going  toward  the  barracks,  the  sheriflE  and  a  com- 
panion followed  him,  going  north  from  the  school 
house.  After  driving  about  a  half  mile  they  overtook 
the  defendant  Widner,  who  was  driving  a  black  horse 
attached  to  a  roadwagon,  and  was  wearing  a  stiff  hat 
and  light  overcoat  like  that  worn  by  the  man  who  had 
been  seen  going  westward  north  of  Watkins,  and  east- 
ward from  the  schoolhouse  and  then  westward  in 
Watkins.  He  was  ordered  several  times  to  stop,  but 
refused  to  do  so  until  a  gun  was  aimed  at  him.  He 
stated  that  he  had  been  visiting  relatives  at  Millers- 
burg,  and  was  going  to  Marion.  Millersburg  is  about 
thirty  miles  south  of  Watkins,  and  Marion  is  about 
the  same  distance  in  a  northeasterly  direction.  The 
next  morning  he  said  he  came  from  the  south ;  that  he 
had  tied  his  horse  by  a  schoolhouse  or  church,  and 
had  gone  up  town  for  feed  for  him,  but  having  no 
money,  and  not  wishing  to  beg,  he  went  back.  He  and 
Gadbois,  when  arrested,  said  they  had  never  seen  each 
other  before.  The  evidence  showed  that  they  had 
been  seen  together  repeatedly  before  the  robbery. 
Widner  hired  the  horse  and  wagon  he  was  driving, 
when  arrested,  in  Marion,  at  about  1  or  2  o'clock  in  the 
afternoon  of  December  3,  telling  the  owner  at  the  time 
that  he  wished  to  go  to  Linn  Grove,  a  place  about  five 
miles  away. 

Much  testimony  was  given  in  behalf  of  the  defend- 
ants, which  tended  strongly  to  show  that  Gadbois  was 
in  Cedar  Bapids  and  Widner  in  Marion  when  the 
robbery  was  committed;  and  the  testimony  of  the  wit- 
nesses who  daim  to  have  seen  the  defendants  in  Belle 
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Plaine  the  day  before  and  evening  of  the  robbery  is 
contradicted.  But  several  witnesses  who  testified  to 
the  presence  of  the  defendants  at  their  homes  at  about 
the  time  the  burglary  was  committed  were  impeached, 
and  the  testimony  of  others  is  in  some  respects  improb- 
able. The  numerous  witnesses  who  testified  to  having 
seen  the  defendants  near  Watkins  the  morning  follow- 
ing the  burglary,  when  their  witnesses  say  they  were  in 
Linn  county  were  wholly  disinterested,  and  it  is  not 
probable  that  all  of  them  were  mistaken.  They  identi- 
fied the  defendants  by  their  faces,  their  general  appear- 
ance, their  dress,  and  by  certain  peculiarities  specified. 
K  their  testimony  is  true,  that  of  several  of  the  wit- 
nesses for  the  defendants  was  necessarily  false.  If  the 
defendants  were  in  and  near  Watkins  during  the  morn- 
ing following  the  burglary,  and  whether  they  were  or 
not  was  a  question  for  the  jury  to  determine,  then  we 
are  satisfied  that  the  defendants  are  guilty  of  the 
offense  charged.  And  even  if  they  were  not  there  at 
that  time,  their  actions  and  statements  immediately 
preceding  and  following  their  arrest  can  not  be 
explained  on  any  other  reasonable  hypothesis  than 
that  they  were  acting  in  concert,  and  had  a  criminal 
connection  with  the  burglary,  if  they  were  not  the  sole 
perpetrators  of  it.  We  conclude  that  the  evidence  to 
sustain  a  conviction  is  sufficient. 

II.    The  appellants  complain  of  the  ruling  of  the 
court  in  permitting  the  state  to  prove  that  the  defend- 

2. .  oompuo-  a^te  liftd  l>®^^  seen  together  in  several 

Mt?f2li^^"   different  places  in  Iowa  during  a  period 
dence.  ^£  nearly  two  years  before  the  burglary 

was  committed.  There  was  no  error  in  those  rulings. 
The  defendants  had  denied  that  they  ever  met  before 
their  arrest,  and  the  state  claimed  that  they  were  con- 
cerned jointly  in  the  burglary.  It  was  important  to 
the  state  to  show  that  the  defendants  had  associated 
with  each  other  before  the  burglary  was  committed,  in 
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order  that  the  statements  made  by  them  when  arrested 
might  be  considered  and  given  due  weight  in  connec- 
tion with  other  circumstances  which  tended  to  show 
their  guilt. 

m.  The  state  was  permitted  to  prove  the  schedule 
time  for  the  arrival  of  trains  at  Belle  Plaine.  The 
defendants  complain  of  the  admission  of 
*  ^•doie^ne*  evidcnco  of  that  character  without  proof 
that  the  trains  arrived  during  the  time  in 
question  on  schedule  time.  The  proof  admitted  tended 
to  prove  that  it  was  customary  for  trains  to  arrive  at 
certain  hours,  and  we  think  it  was  admissible  as  tend- 
ing to  prove  that  they  did  so  arrive  at  about  the  time 
the  burglary  was  committed. 

IV.  While  the  state  was  introducing  its  evidence 
in  chief,  several  witnesses  -testified  to  having  seen  the 

4. .  Intro-      defendants  at  the  house  of  Joseph  Brecht 

dSSS^f'oiSi'.  on  the  morning  of  November  30th.  After 
the  defendants  had  submitted  the  evidence  on 
their  part,  the  state  was  permitted  to  introduce 
new  witnesses,  who  also  testified  to  having  seen 
the  defendants  at  Brecht's  at  the  time  stated.  In 
admitting  the  testimony  of  the  new  witnesses  there 
was  no  error.  It  is  true,  it  might  have  been  given  as 
evidence  in  chief  for  the  state,  but  it  was  also  rebutting 
in  its  character.  After  the  state  rested,  the  defend- 
ants introduced  evidence  which  tended  to  show  that 
they  were  in  Linn  county  at  the  time  witnesses  for  the 
state  located  them  in  and  near  Watkins.  The  testi- 
mony in  question  tended  to  rebut  that  evidence.  It 
may  be  true,  as  claimed  by  the  state  in  argument,  that 
it  had  no  knowledge  of  the  intention  of  the  defendants 
to  endeavor  to  show  that  they  were  in  Linn  county 
when  the  burglary  was  committed,  and  that  it  was  not 
deemed  necessary  to  prove  by  more  than  one  or  two 
witnesses  that  they  were  in  and  near  Watkins  on  the 
morning  of  November  30th,  until  it  was  known  that 
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the  defendants  denied  that  such  was  the  case.    Under 
these  circumstances  it  was  within  the  discretion  of  the 
district  court  to  permit  further  proof  on  the  part  of  the 
state  to  show  where  they  were  at  the  time  in  question. 
V.   During  the  progress  of  the  trial  the  state  intro- 
duced the  clerk  of  the  district  court  of  Linn  county, 
who  was  permitted  to  state,  against  the 
'  tooompetont     objcctions  of  the  defendant,  that  he  had 

6Tld6ii06 :  pre* 

judio«:  new     with  him  the  cnmmal  records  of  Linn 

trial. 

county  for  the  period  of  time  commenc- 
in  October,  1884,  and  ending  in  October,  1891.  The 
witness  was  then  asked  this  question:  ''Will  you  now 
please  examine  the  criminal  record  of  Linn  county,  Iowa, 
which  you  say  you  now  have  in  your  possession,  and 
present  in  court,  and  state  to  this  jury  as  to  whether  or 
not  that  criminal  record  discloses  the  fact  that  William 
B.  Gadbois  and  L.  F.  Widner  have  within  that  period 
of  time  been  convicted  of  the  crime  of  burglarizing  a 
hardware  store  jointly,  in  Marion,  county  of  Linn,  and 
state  of  Iowa;  and  further,  if  that  record  discloses  the 
fact  that  the  defendants,  William  B.  Gadbois  and  L. 
F.  Winder,  did  plead  guilty  to  the  charge  of  burglariz- 
ing the  hardware  store,  and  that  they  were  upon  their 
plea  of  guilty  sentenced  by  the  district  court  of  Linn 
county,  Iowa,  to  a  term  in  the  Anamosa  peniten- 
tiaiy!'^  The  defendants  here  objected  to  the  question 
as  incompetent,  irrelevant  and  immaterial.  Before 
there  was  a  ruling  on  the  objection  the  county  attorney 
added  to  the  question  the  following:  ''And  does  not 
that  record  disclose  the  further  fact  that  D.  E.  Voris, 
of  Marion,  was  the  attorney  for  the  defendant  Widner 
in  that  case!'^  The  defendants  made  the  same  objec- 
tion to  the  question  as  amended,  and  it  was  sustained. 
They  complain  of  the  action  of  the  county  attorney  in 
asking  the  question,  and  claim,  in  effect,  that  the  ruling 
of  the  court  in  sustaining  an  objection  to  it  did  not 
cure  the  evil  effects.    Certainly  there  is  much  in  this 
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claim.  A  person  can  not  be  proven  guilty  of  one 
offense  by  showing  that  he  committed  another.  No 
theory  occurs  to  us,  and  none  has  been  suggested,  which 
justified  the  asking  of  the  question.  Counsel  for  the 
state  do  not  attempt  to  defend  it,  but  say  that  the  only 
objection  made  to  the  question  in  the  district  court  was 
sustained:  therefore,  that  the  defendants  have  no 
grounds  for  complaint.  The  defendants  could  do  no 
more,  when  the  question  was  asked,  than  to  object  to 
it,  and  when  they  were  found  guilty  by  the  jury  they 
made  the  misconduct  of  the  attorney  one  of  the  grounds 
upon  which  it  was  based.  We  think  they  thus  brought 
the  matter  properly  before  the  court.  The  course  of 
the  attorney  can  not  be  approved.  His  purpose  in 
having  the  clerk  of  the  district  court  of  Linn  county 
produce  in  the  presence  of  the  jury  and  identify  the 
record  of  criminal  convictions  which  he  described,  and 
in  asking  the  question  set  out,  seems  to  have  been  to 
prejudice  the  jury  against  the  defendants  by  incompe- 
tent means.  What  was  done  and  said  may  well  have  led 
the  jury  to  believe  that  the  defendants  had  been  guilty 
of  the  crime  of  burglary  before  the  offense  for  which 
they  were  on  trial  was  committed,  and  thus  have 
inclined  them  to  weigh  less  carefully  than  they  should 
have  done  the  evidence  submitted,  and  to  agree  too 
readily  to  a  verdict  of  guilty.  Had  the  district  court 
found  that  the  unanswered  question  was  prejudicial  to 
the  defendants,  and  had  it  sustained  the  motion  for  a  new 
trial  on  that  ground,  we  should  have  thought  its  action 
commendable.  See  George  v.  Swaffbrdj  75  Iowa,  496. 
But  improper  questions  are  sometimes  asked  in  good 
faith,  without  any  sinister  motive,  and  when  objections 
to  them  are  sustained  the  fact  that  they  were  asked 
should  not  be  deemed  suflBcient  ground  for  a  new  trial 
unless  there  is,  at  least  reasonable  presumption  that  pre- 
judice has  resulted  from  them.  Whether  there  is  such  a 
presumption  must  in  most  cases  depend  upon  circum- 
VoL.  89—3 
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stances  and  conditions  which  are  peculiarly  within  the 
knowledge  of  the  trial  court.  In  this  case  the  jury 
were  charged  carefully  and  at  considerable  length  in 
regard  to  the  quality  and  weight  of  evidence  neces- 
sary to  convict.  It  is  possible  that  the  objectionablo 
question  was  not  asked  with  any  wrongful  intent,  and 
the  district  court  has  said  that  it  did  not  constitute 
a  suflBcient  ground  for  a  new  trial.  We  can  not  say  that 
it  erred  in  that  respect. 

We  have  examined  the  record  with  care,  but  do 
not  find  cause  to  disturb  the  judgment  of  the  district 
court.    It  is,  therefore,  Affirmed. 


The  State  of  Iowa,  Appellee,  v.  Gt.  W.  Field, 
Appellant. 

I  89     84 
m  ao8.  1-  Crirainal  Law:  jurors:   DisQUAuncATioN:   opinion  formed. 

The  fact  that  a  juror  has  formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused  does  not  necessarily  disqualify  him,  under  sec- 
tion 4405,  subd.  11,  of  the  Code,  even  though  some  evidence  would 
be  required  to  remove  it.  The  opinion  that  disqualifies  is  such  an 
one  ''as  would  prevent  him  from  rendering  a  true  verdict  upon  the 
evidence  submitted  on  the  trial/' 

2.  IntOXicatingr  Liquors:  SALES  BY  DRUGGIST  AND  PHYSICIAN:  EVI- 
DENCE OF  good  faith.  On  the  trial  of  a  droggist,  who  was  also  a 
physician,  on  a  charge  of  selling  intoxicating  liquors  contrary  to  law, 
the  court  instructed  that  the  good  faith  of  the  defendant  was  a  mate- 
rial fact  in  his  defense,  bat  sustained  objections  to  questions  asked 
the  defendant,  as  a  witness,  whether  sales  to  two  certain  persons 
were  made  by  him  as  a  physician  in  good  faith.  Held,  that  this  was 
error,  but  that  it  was  without  prejudice,  in  view  of  the  fact  that  the 
defendant  had  several  times  emphatically  testified  that  all  sales  made 
by  him  were  made  as  a  physician,  and  in  good  faith. 

3.  :  :  GOOD  faith:  instruction  to  jury.    In  such  case, 

the  court  instructed  the  jury,  that  if  it  found  that  the  liquor  was  sold 
and  dispensed  by  the  defendant  in  good  faith,  as  a  physician,  to 
patients  actually  sick  »nd  under  his  treatment,  to  acquit.  Held,  that 
the  instruction  was  in  accord  with  section  2,  chapter  35  of  Acts  of 
the  Twenty-third  General  Assembly,  and  that  to  have  so  modified  it 
as  to  justify  sales  to  patients  whom  the  defendant  in  good  faith 
believed  to  be  actually  9Wk,  would  not  have  been  warranted  by  the 
law, 
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Appeal   from  Humboldt    District    Court. — Hon.    Lot 
Thomas,  Judge. 

Thubsday,  October  5, 1893. 

Indictment  for  maintaining  a  liquor  nuisance. 
Verdict  of  guilty,  and  a  judgment  from  which  the 
defendant  appeals. — Affirmed. 

JR.  M.  Wright  and  P.  Finch,  for  appellant. 

John  Y.  Stone  and  Thomas  A.  Cheshire,  for  the 
State. 

Gbangeb,  J. — I.  At  the  impaneling  of  the  jury  to 
try  the  indictment  two  of  the  jurors  answered  that  they 
1.  CBiMiNAL  law:  had  formed  opinions  as  to  the  guilt  or 
qMim'cauon:  iunoceuce  of  the  accused  from  what  they 
formed.  had  heard;  that  it  would  require  evidence 
to  remove  the  opinions  formed;  and  one  of  them  said 
he  did  not  think  he  could  try  the  case  just  as  fairly  and 
impartially  on  the  evidence  and  the  law  '*as  if  he  had 
never  heard  of  the  case  in  the  world  until  he  came  into 
the  jury  box.'^  Each  juror  stated  that  he  had  not 
formed  an  unqualified  opinion  of  the  guilt  or  innocence 
of  the  defendant,  and  made  such  statements  as  to  show 
that,  while  some  evidence  would  be  required  to  change 
his  opinion  upon  the  question  of  guilt  or  innocence, 
yet  it  was  not  such  an  opinion  that  the  district  court 
could  not  properly  conclude  that  they  could  render  *'a 
true  verdict  upon  the  evidence  submitted  on  the  trial.'' 
The  opinion  that  disqualifies  a  juror  is  such  a  one  **as 
would  prevent  him  from  rendering  a  true  verdict  upon 
the  evidence  submitted  on  the  trial.  Code,  section 
4405,  subd.  11.  Hence  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused  does  not  necessarily  disqual- 
ify a  juror,  even  though  some  evidence  would  be  re- 
quired to  remove  it.    It  must  of  necessity  be^  in  any  case 
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where  an  opinion  is  formed,  that  some  evidence  would 
be  required  to  remove  it.  The  statute  evidently  contem- 
plates the  existence  of  such  an  opinion  as  will  not  pre- 
vent a  juror  from  rendering  a  true  verdict,  for  it 
requires  the  court  to  find  whether  or  not  the  opinion 
formed,  if  any,  will  prevent  such  a  verdict.  We  think 
there  was  no  error  in  not  excluding  the  jurors.  See 
State  V.  Bruce,  48  Iowa,  534;  State  v.  Sopher,  70  Iowa, 
496 ;  State  v.  Vatter,  71  Iowa,  558 ;  State  v.  Munchrathy 
78  Iowa,  268. 

II.  The  defendant  was  a  physician,  and  kept  a 
drug  store.  The  evidence  shows  that  people  would  go 
**  H^oM?Ii7es  *^  ^^^  ^*^^^  and  ask  for  **red  medicine,'^ 
an«i^ph5fioiaii:  wWch  meant  whisky,  or  *  Vhite  medicine,'' 
|oo1f?2fth!  which  meant  alcohol,  and  obtain  it.  A 
theory  of  the  defense  is  that  whatever  was  obtained  was 
prescribed  by  the  defendant  as  medicine.  Two  wit- 
nesses testified  that  they  bought  red  or  white  medicine  of 
the  defendant,  and  mixed  it  with  water  and  drank  it. 
The  defendant  was  a  witness  in  his  own  behalf,  and,  after 
stating  the  particulars  of  the  sales  to  the  two  witnesses, 
— as  that  they  came  saying  that  they  were  not  well,  and 
what  he  let  them  have  was  as  their  physician,  and  as 
medicine, — he  was  asked  as  to  each  sale  to  ^ 'state 
whether  or  not  it  was  done  in  good  faith  or  otherwise!" 
The  questions  were  each  objected  to  as  immaterial,  and 
the  objection  sustained.  The  questions  were  not 
immaterial.  Their  competency  is  not  brought  in  ques- 
tion in  this  case.  The  court,  in  its  instructions,  recog- 
nized the  materiality  of  good  faith  in  making  the 
prescriptions  by  the  defendant  as  a  physician,  and  only 
permitted  the  defendant  to  justify  the  acts  of  selling 
on  the  basis  of  their  being  medical  prescriptions, 
made  in  good  faith.  But  we  think  the  error  is  not 
prejudicial,  because  the  testimony  sought  was  several 
times  given  as  to  sales  to  other  witnesses  with- 
out objection,  and  the  defendant,  in  testifying  as  to 
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prescriptions  for  one  Tokhiem,  said:  '*!  did  that  as  a 
physician,  and  it  was  done  in  good  faith.''  He  then 
made  this  general  statement:  ^'AU  the  white  and  red 
and  brown  medicine  obtained  from  me  was  dispensed  in 
the  manner  I  have  stated,  and  that  was  done  by  me 
as  a  physician  in  good  faith.''  It  may  be  stated  that 
there  is  no  fact  made  more  prominent  in  the  testimony 
of  the  defendant  than  that  his  prescriptions  were  made 
in  good  faith. 

III.  Thecourtinstructedthe  jury  thatif  they  found 
that  the  liquor  was  sold  and  dispensed  by  the  defend- 
3.  — :  — :  good  aut  iu  good  faith,  as  a  physician,  to  patients 
ifontoj^.  ^  actually  sick  and  under  his  treatment,  to 
acquit.  Complaint  is  made  of  the  instruction,  because  it 
limits  the  sales  to  cases  of  actual  sickness ;  and  defendant 
asked  an  instruction  with  the  rule  so  changed  as  that  the 
sale  would  be  justified  if  made  *'to  patients  who  were 
actually  sick,  or,  whom  the  doctor  in  good  faith  believed 
to  be  actually  sick."  The  law  by  which  licensed  phy- 
sicians are  excepted  from  the  operations  of  the  law  pro- 
hibiting sales  of  intoxicating  liquor,  fully  sustains  the 
action  of  the  court.  Section  2,  chapter  35,  of  Acts  of  the 
Twenty-Third  General  Assembly,  is  the  one  in  general 
terms  prohibiting  such  sales,  and  as  to  physicians  it 
contains  this  proviso:  ^'Provided  further  that  this 
section  shall  not  be  construed  to  prevent  licensed  phy- 
sicians from  dispensing  in  good  faith  such  liquors  as 
medicine  to  patients  actually  sick,  and  under  their  treat- 
ment at  the  time  of  such  dispensing."  The  rule  con- 
tended for  would  require  us  to  ingraft  upon  the  proviso 
a  clause  evidently  not  intended,  and  certainly  not 
within  its  present  letter  or  spirit.  The  refusal  of  the 
court  to  give  another  instruction  asked  by  the  defend- 
ant is  controlled  by  the  same  considerations. 

The  judgment  is  affibmed. 
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The  State  of  Iowa,  Appellee,  v.  Claud  L.  Chase, 
Appellant. 

1.  Evidence:  secondart:  when  admissible.  Where  a  chattel  mort- 
fca^e,  which  was  in  the  defendant's  possession,  was  material  as  evi- 
dence for  the  plaintiff,  and  the  defendant  and  his  counsel  had  been 
served  with  notice  to  produce  it  on  the  trial,  which  they  failed  to  do, 
and,  in  response  to  the  question  of  the  court,  as  to  what  answer  he  had 
to  make  to  the  notice,  the  defendant's  counsel  replied,  ''Not  any," 
held,  that  there  was  no  error  in  admitting  the  official  record  of  the 
mortgage,  when  offered  by  the  plaintiff. 

2.  Instructions  to  Jury :  whole  chabqe  to  be  considered.  Where, 
in  a  criminal  prosecution,  the  intent  to  defraud  was  an  essential 
element  of  the  crime  charged,  and  the  court  so  instructed  the  jury  in 
one  paragraph  of  the  charge,  it  was  not  error  to  omit  this  element  of 
the  crime  in  subsequent  paragraphs,  when  the  whole  charge,  taken 
together,  clearly  and  correctly  defined  the  crime. 

Appeal  from  Madison  District  Court — Hon.  A.  W.  Wil- 
kinson, Judge. 

Thubsday,  October  5, 1893. 

The  defendant  was  indicted,  tried  and  convicted 
of  the  crime  of  obtaining  money  by  false  pretenses,  and 
judgment  entered  against  him,  from  which  he  appeals. 
Affirmed. 

A.  jB.  Dahneyj  for  appellant. 

John  Y.  StonCj  Attorney  General,  for  the  State. 

Given,  J. — ^I.  The  appellant  complains  that  on  the 
trial  the  court  admitted  in  evidence,  over  his  objection, 
,  „  the  record  of  a  chattel  mortgage  as  found 

1.  Evidbnob:  *-'    '-' 

when  idn^si-  ^^  t^®  Chattel  mortgage  records  of  Madison 
^*®-  county.     The  objection    insisted  upon  is 

that  the  record  was  not  the  best  evidence.    The  appel- 
lee's additional  abstract  shows  that  the  note  secured 
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by  this  mortgage  had  been  paid  oflE,  that  the  note  and 
mortgage  had  been  surrendered  to  the  defendant,  the 
maker;  and  that  notice  had  been  served  upon  the 
defendant  and  his  counsel  to  produce  said  mortgage  at 
the  trial.  This  he  failed  to  do.  That  when  the  notice 
was  introduced  in  evidence  to  the  court,  the  court  in- 
quired of  counsel  for  the  defendant,  '^What  response 
have  you  to  make  in  reference  to  the  production  of  the 
papers f  to  which  he  answered,  **Not  any,''  where- 
upon the  objection  was  overruled.  There  was  no  error 
in  overruling  the  objection.  If  the  defendant  or  his 
attorney  did  not  have  the  mortgage,  counsel  should 
have  so  responded ;  and  if  they  did  have  it  they  should 
have  produced  it,  or  submitted  to  the  use  of  the  sec- 
ondary evidence. 

II.  The  appellant  contends  that  the  court  failed  to 
instruct  that  the  false  pretenses  alleged  must  have  been 
.  ,  made  with  intent  to  defraud.     It  is  con- 

2.  Instructions 

chM^Jtob^e'*  ceded  that  the  court  did  so  instruct  in  the 
consfdeped.  gf^j^  paragraph  of  the  charge,  but  the  com- 
plaint is  that  this  element  of  the  crime,  namely,  intent 
to  defraud,  was  omitted  in  subsequent  paragraphs. 
The  instructions  must  be  taken  together,  and,  when  so 
taken,  correctly  and  clearly  define  the  offense  charged. 

III.  The  appellant's  remaining  contention  is  that 
*'  the  court  erred  in  directing  the  attention  of  the  jury 
to  the  facts  sought  to  be  established  by  the  appellee  to 
the  exclusion  of  any  reference  whatever  to  the  facts 
sought  to  be  established  by  the  appellant."  An  exami- 
nation of  the  instructions  fails  to  sustain  this  com- 
plaint. There  is  no  statement  of  the  facts  as  sought  to 
be  established  by  the  state,  further  than  was  necessary 
to  a  correct  presentation  of  the  issues,  and  what  was 
required  to  be  established  to  convict. 

The  judgment  of  the  district  court  is  affibmed. 
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Douglass  &  Hemingway,  Appellants,  v.  Oliver  S. 
Moses,  Appellee. 

1.  Sale  of  Horse:  action  on  express  warranty:  instruction  to 
JURY.  In  an  action  npon  an  express  warranty  in  the  sale  of  a  horse, 
an  instruction  that  "if  no  representations  were  made  at  the  time  of 
sale,  but  the  plaintiffs  looked  him  (the  horse)  over,  and  took  him 
npon  their  own  judgment,  without  asj^ing  anything  about  the  horse, 
then  they  can  not  recover  in  this  action,  and  your  verdict  will  be 
for  the  defendant,"  is  approved. 

2.   :  EXPRESS  WARRANTY:  TIME  OP  MAKING.    An  cxpress  warranty 

of  personal  property,  made  after  a  part  of  the  purchase  price  has 
been  paid,  but  before  the  property  has  been  delivered,  and  the  re- 
mainder of  the  price  paid,  is  binding. 

3.  :  :  breach:  measure  of  damages.    For  the  breach  of 

an  express  warranty  in  the  sale  of  a  horse,  the  measure  of  damages 
is  the  difference  between  the  actual  value  of  the  horse  at  the  time  of 
the  sale,  and  what  he  would  have  been  worth  if  he  had  been  as  rep- 
resented or  warranted,  as  shown  by  the  evidence. 

Appeal  from   Cedar  District   Court. — Hon.  James  D. 
GiFFEN,  Judge. 

Thursday,  October  5, 1893. 

This  is  an  action  at  law  to  recover  damages  of  the 
defendant  for  the  breach  of  an  alleged  warranty  of  a 
horse  sold  by  the  defendant  to  the  plaintiffs.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  defendant.  The  plaintiffs  appeal. — 
Reversed. 

T.  Todd  and  W.  N.  Treichler  for  appellants. 

Wheeler  <&  Moffit  for  appellee. 

RoTHROCK,  J. — I.  The  claim  made  in  the  petition 
is  that  the  plaintiffs  purchased  a  hoi^se  of  the  defend- 


Oct.  1893]  Douglass  &  Hemingway  v.  Moses.  41 


1.  Salk  of  horse: 


ant,  for  which  they  paid  one  hundred  and 
SSSoiTonS^®  fifty  dollars,  and  that  the  purchase  was 
g:  instrnciioD  effected  by  reason  of  a  warranty  by  the 
defendant  that  the  horee  was  a  gelding, 
and  that  he  was  sound  and  gentle,  when  in  fact  he  was 
not  a  gelding,  and  had  not  been  fully  castrated,  but 
had  one  testicle  remaining,  and  that  said  horse  was  not 
sound  and  gentle.  There  are  averments  in  the  petition 
that  the  statements  made  as  to  the  horse  being  a  geld- 
ing, and  sound  and  gentle,  were  false  and  untrue ;  but 
there  is  no  averment  that  the  defendant  knew  that  the 
statements  were  false.  The  action,  then,  was  for  a 
breach  of  an  express  warranty.  It  was  tried  as  an 
action  for  a  breach  of  an  express  warranty,  and  will  be 
so  considered  here. 

The  court  properly  charged  the  jury  as  to  what 
constitutedanexpresswarranty;  the  appellants  complain 
of  a  part  of  the  charge,  because  it  directed  the  jury 
that,  *4f  no  representations  were  made  at  the  time  of 
sale  by  the  defendant,  but  the  plaintiffs  looked  him 
(the  horse)  over,  and  took  him  upon  their  own  judg- 
ment, without  asking  anything  about  the  horse,  then 
they  can  not  recover  in  this  action,  and  your  verdict 
will  be  for  the  defendant.''  This  instruction  embodies 
what  is  denominated  in  the  law  as  the  rule  of  caveat 
emptor.  It  is  urged  that  the  instruction  is  erroneous, 
because  it  precluded  the  jury  from  considering  the 
fraudulent  concealment  of  defects  in  the  horse,  and  the 
breach  of  an  implied  warranty.  It  is  enough  to  say  of 
these  objections  that  the  case  made  by  the  petition  is 
upon  an  express  warranty,  and  the  rule  contended  for 
by  counsel  has  no  application  to  the  case. 

II.  It  is  claimed  that  the  verdict  is  contrary  to  the 

evidence.     It  is  conceded  that  the  horse  was  what  is 

known  as  a  '*ridgling,''  which  is  defined 

^JS^^**™®  *^  ^®  ''*^^  ^^®  ^^  ^^y  beast,  half  gelt." 
The  purchase  of  the  horse  was  made  at 
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the  city  of  Cedar  Rapids.  Neither  the  plaintiflEs  nor 
the  defendant  resided  at  that  place.  The  plaintiflEs 
were  buyers  and  shippers  of  horses,  and  their  place  of 
business  was  West  Branch,  in  Cedar  county.  The 
defendant  had  the  horse  at  a  feed  stable.  The  horse 
was  examined  by  the  plaintiffs,  and  a  price  was  agreed 
upon,  and  five  dollars  was  paid,  and  the  animal  was 
delivered  the  next  morning,  at  which  time  the  plaintiflfs 
paid  to  the  defendant  one  hundred  and  forty-five  dol- 
lars. There  is  evidence  to  the  eflfect  that  before  the 
five  dollars  was  paid  the  defendant  stated  that  the  horse 
had  been  gelded,  and  that  he  was  sound,  all  right,  and 
safe ;  and  the  evidence  shows  beyond  all  question  that 
on  the  next  morning,  and  before  the  one  hundred  and 
forty-five  dollars  was  paid,  the  defendant  in  answer  to 
inquiries  by  the  plaintiflEs,  stated  in  positive  terms  that  he 
had  the  horse  gelded  some  months  before  that.  It  is  true 
that  the  defendant  in  his  testimony  as  a  witness  denied 
that  he  made  the  statement  that  the  horse  had  been 
castrated  before  the  five  dollar  payment  was  made.  But 
he  did  not  deny  the  testimony  of  three  witnesses  that, 
before  the  one  hundred  and  forty-five  dollar  payment 
was  made,  he  stated  in  the  most  positive  terms  that  the 
horse  had  been  castrated.  He  not  only  did  not  deny 
that  he  made  such  statements,  but  the  evidence  shows 
without  dispute  that  he  then  knew  that  the  statement 
was  false.  It  is  claimed  in  behalf  of  the  appellee  that, 
when  the  five  dollars  was  paid,  there  was  a  completed 
sale,  and  there  could  be  no  warranty  after  that  time, 
and  before  the  balance  of  the  purchase  money  was 
paid.  The  case  of  Bank  v,  Eeno,  73  Iowa  145,  is  cited, 
in  support  of  the  above  proposition.  It  is  scarcely 
necessary  to  say  that  the  cited  case  has  no  application  to 
the  question  now  under  consideration.  That  was  a 
case  where,  after  part  payment  of  the  purchase  money 
had  been  made,  a  creditor  of  the  seller  caused  an 
execution  to  be  levied  upon  the  property,  and  the  con- 
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troversy  was  between  the  purchaser  and  the  creditor. 
If  this  was  a  completed  sale  of  the  horse  as  between  the 
parties  upon  the  payment  of  the  five  dollars,  it  would 
have  been  the  right  of  the  defendant  to  have  compelled 
the  plaintiff  to  pay  the  balance  of  the  purchase  money, 
notwithstanding  a  breach  of  warranty.  That  a  binding 
warranty  may  be  made  after  payment  of  part  of  the 
purchase  money,  and  before  the  delivery  of  the  prop- 
erty, see  McGaughey  v.  Richardson^  20  N.  E.  Rep. 
(Mass.)  203. 

III.  It  is  claimed  by  the  appellee  that,  conceding 
there  was  an  express  warranty,  and  a  breach  thereof, 

,  . .         as  alleged  in  the  petition,  the  jury  were 

Sreo^fdaSS?'"  warranted  from  the  evidence  in  finding 
**■"  that  the  whole  price  paid  by  plaintiffs  did 

not  exceed  the  actual  value  of  the  horse  in  the  condi- 
tion he  was  at  the  time  of  the  sale.  But  that  is  not  the 
measure  of  damages.  The  court  correctly  instructed 
the  jury  that  the  measure  of  damages  *' would  be  the 
difference,  if  any,  of  the  actual  value  of  the  horse  at 
the  time  of  the  sale  and  what  he  would  have  been  worth 
if  he  had  been  as  represented  or  warranted,  as  shown 
by  the  evidence.''  This  instruction  was  the  law  of  the 
case,  and  if  the  jury  had  followed  it  they  would  have 
returned  a  verdict  for  the  plaintiff  for  not  less  than  fifty 
dollars.  The  defendant  testified  as  a  witness  that  the 
difference  in  value  was  from  fifty  dollars  to  seventy-five 
dollars.  Other  witnesses  placed  it  at  a  greater  sum. 
There  was  no  witness  who  gave  the  difference  in  value 
at  less  than  from  twenty  dollars  to  fifty  dollars.  Some 
of  them  fixed  the  difference  at  one  hundred  and  fifty 
dollars.  We  have  said  that  the  instruction  as  to  the 
measure  of  damages  was  the  law  of  the  case,  and  that 
it  was  correct.  It  has  been  the  law  of  this  state  for 
more  than  thirty  years.  lAkes  v.  Boer,  8  Iowa,  368; 
Lacey  v.  Straughan,  11  Iowa,  258] Gates  v.  Reynolds ^  13 
lowai  1;  Callananv.  Broum^  31  Iowa,  333. 
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We  think  the  court  should  have  sustained  the  mo- 
tion for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence.     Reversed. 


Warren  County,  Appellant,  v.  Polk  County, 
Appellee. 

Criminal  Law :  deposit   op  money  in  lieu  op  appearance  bond: 

PORFEITURE    AFTER    CHANGE    OP  VENUE:  WHAT  COUNTY    ENTITLED    TO 

MONEY:  PRACTICE.  Where  one  charged  with  a  crime  was  bouDd  over 
to  appear  at  the  district  court  o€  the  defendant  county,  and  ho  depos- 
ited money  with  the  clerk  in  lieu  of  a  bond,  and,  after  indictment 
and  two  trials,  in  which  the  jury  failed  to  agree,  he  took  a  change  of 
venue  to  the  plaintiff  county,  but  the  money  was  not  transmitted  with 
the  papers  to  the  plaintiff  conuty,  and  he  made  default,  held,  that  the 
district  court  of  the  plaintiff  county  alone  had  jurisdiction  to  declare 
the  money  forfeited,  and  that  it  should  have  declared  it  forfeited  to 
the  plaintiff  county  for  the  benefit  of  its  school  fund ;  but  that  said 
court,  having  jurisdiction  of  the  subject-matter,  and  having  erro- 
neously ordered  the  clerk  of  the  defendant  county  to  pay  the  money  to 
the  treasurer  of  chat  county,  the  order  was  binding  until  set  aside 
upon  appeal,  writ  of  error,  certiorari,  or  other  appropriate  proceeding, 
and  that,  after  a  lapse  of  more  than  five  years,  the  plaintiff  county 
could  not  maintain  an  action  against  the  defendant  county  for  the 
recovery  of  the  money. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Friday,  October  6,  1893. 

This  is  an  action  at  law,  by  which  the  plaintiflE 
seeks  to  recover  of  the  defendant  the  sum  of  seven 
hundred  dollars  which  was  deposited  with  the  clerk  of 
the  district  court  of  Polk  county  by  one  Ackerman  to 
secure  his  appearance  in  the  proper  court  on  a  criminal 
charge.  Ackerman  failed  to  make  an  appearance,  and 
forfeited  the  money.  The  plaintiff  county  claims  that 
it  is  entitled  to  the  money  for  the  benefit  of  its  school 
fund.  There  was  a  demurrer  to  the  petition,  which 
was  sustained.  The  plaintiflE  stood  upon  the  petition, 
and  judgment  was  rendered  against  it,  and  it  appeals. 
—Affirmed. 
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0.  C.  Browfiy  County  Attorney,  for  appellant. 
W.  A.  Spurrier y  County  Attorney,  for  appellee. 

RoTHROCK,  J. — It  appears  from  the  averments  of 
the  petition  that  one  Ackerman  was  indicted  in  Polk 
county  for  the  crime  of  larceny.  His  bail  was  fixed  at 
seven  hundred  dollars,  which  sum  he  deposited  with 
the  clerk  of  the  district  court  of  Polk  county.  He  ap- 
peared in  obedience  to  his  obligation  to  do  so,  and  was 
twice  put  upon  trial  in  that  county,  at  each  of  which 
trials  the  jury  failed  to  agree  upon  a  verdict.  He  then 
made  application  for  a  change  of  the  place  of  trial,  and 
a  change  was  granted,  and  the  case  sent  to  the  district 
court  of  Warren  county.  The  clerk  of  the  district 
court  of  Polk  county  certified  a  transcript  of  the  record 
to  the  district  court  of  Warren  county,  but  did  not 
transmit  the  money  deposited  in  lieu  of  bail.  The 
case  was  docketed  in  Warren  county,  and  assigned  for 
trial.  Ackerman  failed  to  appear,  and  made  default, 
and  the  district  court  of  Warren  county,  by  a  proper 
order,  declared  the  bail  money  forfeited,  and  ordered 
that  the  clerk  of  the  district  court  of  Polk  county  should 
pay  to  the  treasurer  of  Polk  county  the  said  sum  of 
seven  hundred  dollars.  This  order  was  made  on  the 
sixth  day  of  January,  1885,  and  this  action  was  com- 
menced on  the  nineteenth  day  of  February,  1890.  It 
is  claimed  in  the  petition  that  the  district  court  of 
Warren  county,  upon  the  forfeiture  of  the  money, 
should  have  ordered  the  clerk  of  the  Polk  district  court 
to  pay  the  money  to  the  treasurer  of  Warren  county. 

The  demurrer  to  the  petition  properly  raised  the 
question  whether  upon  the  above  facts  the  court  should 
have  held  that  the  plaintiff  county  was  entitled  to  re- 
cover the  money  from  the  defendant,  and  this  is  the 
sole  question  presented  by  the  appeal.  It  is  not  nec- 
essary to  set  out  the  demurrer,  nor  to  consider  any 
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other  averments  of  the  petition  than  appear  from  the 
above  statement  of  facts.  The  argument  of  counsel  is 
founded  to  some  extent  on  certain  conclusions  of  law 
as  to  whether  the  district  court  in  Warren  county  had 
power  to  declare  any  forfeiture  of  the  money.  Aside 
from  all  legal  conclusions  which  are  pleaded  in  the  peti- 
tion, the  rights  of  the  respective  parties  to  the  money  in 
controversy  must  be  determined  upon  the  application 
of  the  law  to  the  facts  above  stated. 

Section  4377  of  the  Code  prescribes  the  duty  of 
the  clerk  of  the  district  court  from  which  an  order  for 
change  of  venue  has  been  made.  It  is  as  follows: 
^*Upon  making  the  order,  if  there  be  more  than  one 
defendant  in  the  case,  unless  all  have  joined  in  the 
petition,  the  clerk  must  make  out  and  certify  a  tran- 
script of  all  papers  on  file  in  the  case,  including  the 
indictment,  and  file  the  same  in  his  oflBce,  and  a  certi- 
fied copy  of  all  record  entries  and  all  the  original  papers 
on  file  must  be  without  unnecessary  delay  transmitted 
to  the  clerk  of  the  court  to  which  the  change  of  venue 
is  ordered.''  And  section  4380  provides  that  **the 
court  to  which  such  change  of  venue  is  granted  must 
take  cognizance  of  the  cause,  and  proceed  therein  to 
trial,  judgment  and  execution,  in  all  respects  as  if  the 
indictment  had  been  found  by  the  grand  jury  impaneled 
in  such  court."  It  is  apparent  from  these  provisions 
of  the  Code  that,  if  the  defendant  in  the  criminal 
action  had  given  a  bond  for  his  appearance,  it  was  the 
duty  of  the  clerk  of  the  court  in  Polk  county  to  trans- 
mit the  bond  to  the  clerk  of  the  court  of  Warren 
county.  And  it  is  equally  plain  that  the  district  court 
of  Polk  county  had  no  further  jurisdiction  of  the  crim- 
inal case,  nor  of  anything  pertaining  thereto.  For  all 
purposes  the  case  was  pending  in  Warren  county,  the 
same  as  if  the  indictment  had  been  found  by  the  grand 
jury  of  that  county.  And  if  the  bail  had  been  by 
bond  instead  of  money,  no  court  except  the  district 
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court  of  Warren  county  had  jurisdiction  to  declare  a 
forfeiture  of  the  bond;  and  an  action  upon  a  bail 
bond  given  for  appearance  upon  a  change  of  venue 
should  be  brought  in  the  county  to  which  the  venue 
is  changed.  Decatur  County  v.  Maxwellj  26  Iowa,  398. 
It  is  further  provided  by  statute  that '^fines  and  for- 
feitures not  otherwise  disposed  of  go  into  the  treasury 
of  the  county  where  the  same  are  collected  for  the 
benefit  of  the  school  fund.'^  Code,  sec.  3370.  And 
the  county  in  which  a  forfeited  appearance  bond  is 
collectible  is  entitled  to  the  proceeds  thereof  for  the 
use  of  the  school  fund.  Lucas  County  v.  Wilson^  61 
Iowa,  141.  In  that  case  the  action  was  brought  by  the 
county  to  which  a  change  of  venue  had  been  taken. 
We  think  there  can  be  no  doubt  that  the  district  court 
of  Warren  county  had  jurisdiction  to  declare  the 
forfeiture. 

The  difficulty  in  declaring  the  rights  of  the  parties 
to  this  money  arises  from  the  fact  that  no  bond  was 
given,  but  money  was  deposited  in  lieu  of  the  bond. 
It  is  the  right  of  a  pereon  from  whom  an  appearance 
bond  is  required  to  deposit  money  in  lieu  of  a  bond. 
Code,  sec.  4589.  The  statute  does  not  expressly  pro- 
vide what  shall  be  done  with  the  money  so  deposited 
where  a  change  of  venue  has  been  ordered.  We  think 
it  would  be  correct  practice  to  order  the  money  to  be 
transmitted  to  the  clerk  of  the  court  to  which  the 
change  is  taken.  As  we  have  seen,  the  court  from 
which  the  change  was  taken  has  no  further  jurisdiction 
of  the  case,  nor  of  any  question  pertaining  to  the 
case.  It  has  no  more  power  to  order  a  forfeiture  of  the 
money  than  it  would  have  had  to  forfeit  a  bail  bond  if 
one  had  been  given.  But  whether  the  money  be  trans- 
mitted or  not,  the  district  court  of  Warren  county  had 
jurisdiction  to  order  a  forfeiture.  This  brings  us  to 
the  vital  question  in  the  case,  and  that  iS;  did  the  court 
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have  jurisdiction  to  order  the  money  to  be  paid  to  the 
treasurer  of  Polk  county^ 

It  is  an  elementary  rule  that  where  a  court  has  juris- 
diction of  the  subject-matter,  which  means  the  power 
to  decide  the  question  presented,  and  jurisdiction  of  the 
parties,  an  error  in  the  decision  can  not  be  the  grounds 
of  an  independent  action.  The  only  remedy  in  such 
cases  is  by  appeal  or  writ  of  error,  certiorari^  or  other 
appropriate  proceeding.  There  can  be  no  possible 
question  that  the  district  court  of  Warren  county  had 
the  power  to  forfeit  the  money  in  controversy.  The 
fact  that  it  ordered  the  payment  of  it  to  the  treasurer 
of  the  county  not  entitled  to  it  was  an  error  which 
should  have  been  corrected  by  appeal.  But  it  is 
claimed  that  the  county  of  Warren  was  not  a  party 
to  the  criminal  action.  This  is  true  in  the  sense 
that  it  was  not  named  in  the  record.  But  the  state 
was  a  party,  and  the  state  was  represented  by  the 
district  or  county  attorney,  whose  right  and  duty  it 
was  to  insist  that  a  proper  order  of  forfeiture  should  be 
made.  The  county  is  not  an  exclusive  party  plaintiflE 
in  actions  upon  bail  bonds.  The  records  of  this  court 
show  that  many  actions  have  been  maintained  on  such 
bonds  in  the  name  of  the  state ;  and  the  state,  which 
is  represented  by  the  county  or  district  attorney,  could 
have  had  the  order  reviewed  by  appeal.  Such  a  pro- 
ceeding would  surely  have  been  more  appropriate  than 
an  original  action,  brought  more  than  five  years  after 
the  order  complained  of  was  made,  and  when  it  is  to 
be  presumed  that  the  seven  hundred  doUara  is  no  longer 
a  part  of  the  revenue  of  the  county,  but  has  long  since 
been  expended  as  required  by  law.  The  judgment  of 
the  district  court  is  affirmed. 
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The    State    op   Iowa,  Appellee,    v.  J.    M.   Allen,  i  so  j^i 

1  iV       i.  fl80  486. 

Appellant. 

1.  Criminal  Law:  misconduct  of  jdrors:  new  trial:  discretion 
OF  court.  Where  in  a  crimlDal  case  a  new  trial  was  asked  upon  ^ 
affidavits  showing  that  two  of  the  witnesses  for  the  state,  severally, 
and  at  different  times,  spoke  to  one  of  the  jurors  during  the  inter- 
missions of  the  court,  and  while  the  trial  was  pending,  eulogizing  the 
prosecuting  witness,  and  condemning  the  defendant;  and  that  the 
foretaian  of  the  jury,  during  such  an  intermission,  stated  to  a  friend 
that  court  had  to  adjourn  to  give  the  prosecuting  witness  a  rest,  as 
the  attorneys  had  worried  him  outrageously;  and  that  the  foreman, 
when  the  jury  retired  to  consider  its  verdict,  was  apparently  very 
anxious  to  procure  a  verdict  against  the  defendant;  and  the  trial 
court  refused  a  new  trial  upon  the  case  made,  held,  that  the  supreme 
court  would  not  interfere,  there  being  no  showing  that  the  juror 
encouraged  the  remarks  of  the  witnesses,  or  believed  what  they  said, 
or  that  the  prosecution  was  in  any  way  responsible  for  the  irregular- 
ities complained  of,  or  that  the  defendant  was  prejudiced  thereby. 

2.  Ehridence:  error  without  prejudice.  Permitting  improper 
questions  to  be  asked  a  witness  is  not  reversible  error,  where  the 
answers  are  such  that  the  appellant  could  not  have  been  prejudiced 
thereby. 

Appeal  from  Cass  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Fbiday,  October  6;  1893. 

Indictment  for  * 'uttering  and  passing  a  false  and 
forged  promissory  note."  There  was  a  verdict  of 
guilty,  and  a  judgment,  from  which  the  defendant 
appeals. — Affirmed. 

De  Lano  <&  Meredith^  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  Thomas  A. 
Cheshire,  for  the  State. 
Vol.  8^-4 
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Granger,  J. — Cbauncey  Slater  and  Sam  Eagan 
were  subpoenaed  and  in  attendance  as  witnesses  on  the 
.  r^         ,       part    of   the    state    at    the   trial  of   the 

1.  Cbiminal  law:    '^ 

'Srow?1?ew*^'  indictment.     But  one  of  them,    Eagan, 

Sin  of^iourt"    was  examined  as  a  witness.    J.  F.  Harvey 

was  one  of  the  jurors  impaneled  to  try  the 

indictment.     He  makes  the  following  affidavit,  as  one 

upon  which  a  new  trial  should  have  been  granted  by 

the  district  court: 

*^I,  J.  F.  Harvey,  being  first  duly  sworn,  on  my 
oath  depose  and  say  that  I  was  a  member  of  the  jury 
at  the  present  term  of  this  court,  before  which  the  case 
of  the  State  of  Iowa  v.  J.  M.  Allen  was  tried.  That  at 
one  time,  as  I  was  leaving  the  courthouse  after  an 
adjournment  of  the  court  for  the  noon  recess,  or  at  the 
close  of  the  day,  and  while  the  said  cause  was  on  trial 
before  the  said  court  and  jury,  one  Chauncey  Slater, 
who  was  present  during  the  said  trial  as  a  witness  for 
the  state,  as  I  am  informed  and  believe,  fell  in  com- 
pany with  me  as  I  was  leaving  the  said  courthouse,  and 
accompanied  me  down  to  Walnut  street,  and,  while  on 
the  way  to  the  place  where  we  parted  company,  he 
began  to  talk  with  me  concerning  the  prosecuting 
witness,  N.  Hamlin,  and  persisted  in  telling  me  that  he 
had  known  him  for  a  great  many  years ;  that  he  was  a 
nice  old  man ;  that  nobody  was  ever  turned  away  from 
his  place  hungry,  and  eulogized  him  very  highly  as  a 
man ;  that  there  was  nothing  good  in  the  defendant, 
Allen,  and  he  was  imposing  on  the  old  man,  Hamlin, 
and  spoke  very  disrespectfully  of  and  concerning  said 
Allen.  That,  as  we  parted,  said  Slater  asked  me  why 
I  did  not  come  out  to  see  him,  and  told  me,  if  I  got 
out  in  that  part  of  the  country,  the  latchstring  was  out. 
That,  soon  after  the  verdict  was  rendered  in  said  case, 
I  met  the  said  Slater  again,  and  he  shook  hands  with 
me,  and  took  occasion  to  congratulate  me  on  the 
verdict  rendered;  tbftt  I  did  not  invite  the  conversation 
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with  the  said  Slater  concerning  the  said  Hamlin,  but 
tried  to  turn  the  conversation  upon  some  other  subject; 
that,  at  another  time  during  the  said  trial,  one  Sam 
Eagan,  who  was  a  witness  upon  the  part  of  the  state, 
made  it  convenient  to  fall  in  with  me  as  I  was  leaving 
the  courthouse,  and  walked  through  the  park  and 
down  the  street  with  me,  and  commenced  a  conversa- 
tion with  me  concerning  the  old  man,  Hamlin,  the 
prosecuting  witness,  and  said  Eagan  remarked  to  me 
that  he  had  known  Hamlin  a  good  many  years ;  that 
he  w^as  a  nice  old  man;  that  nobody  had  anything 
against  him,  in  any  shape,  that  he  ever  knew  of;  and 
that  the  defendant,  Allen,  was  a  kind  of  a  scalawag, 
scapegoat,  or  something  to  that  eflEect;  that  I  did  not 
begin  or  invite  the  said  conversation  with  the  said 
Eagan,  and  introduced  conversation  upon  some  other 
topic.  And  I  further  state  that,  after  the  jury  had 
retired  to  consider  upon  a  verdict  in  the  said  cause,  the 
foreman  of  said  jury,  0.  J.  Ostrus,  was  apparently 
very  anxious  to  secure  and  return  a  verdict  against  the 
defendant,  and  urged  very  strongly  upon  the  other 
jurors  that  a  verdict  of  conviction  should  be  returned 
therein.     [Duly  verified.]  J.  F.  Harvey.'' 

N.  Hamlin  is  the  person  whose  name  is  alleged  in 
the  indictment  to  have  been  forged. 

There  is  no  claim  that  the  prosecution  was  in  any 
way  responsible  for  the  conduct  of  Slater  or  Eagan, 
and  there  is  no  error  in  the  refusal  of  the  court  to  grant 
a  new  trial  because  of  it.  Harvey  took  no  part  in  the 
conversation,  nor  does  it  appear  that  he  ever 
believed  what  was  said.  It  will  not  do  to  set  aside 
verdicts  merely  because  jurors,  during  a  trial,  obtain 
information  as  to  the  character  of  litigants,  or  those 
standing  in  the  relation  of  litigants,  without  the  fault 
of  the  parties,  unless  there  are  reasons  to  believe  that 
because  of  such  information  the  trial  has  been  unfair. 
In  such  matters  the  trial  court  is  necessarily  invested 
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with  a  large  discretion.  Its  opportunity  to  know  or  to 
properly  determine  a  question  of  prejudice  is  better 
than  ours  can  be.  This  advantage  on  the  part  of  the 
district  court  is  inherent  in  its  situation  and  surround- 
ings. Prejudice  is  not  to  be  presumed  at  all  times 
because  of  misconduct.  State  v.  Woodsorij  41  Iowa, 
425.  Just  when  it  will  or  will  not  be  presumed  can  not 
be  definitely  determined.  Conceding  all  that  should  be 
claimed  as  to  people  being  unconsciously  influenced  by 
words  or  acts  of  others,  and  the  situation  is  not 
changed.  In  some  cases  the  law  will  assume  prejudice, 
and  in  others  not.  Of  the  many  cases  cited  where 
verdicts  have  been  set  aside,  none  are  like  this  in  all 
essential  particulars.  Although  it  is  a  civil  case,  we 
think  the  rule  announced  in  McCash  v.  City  of  Burling- 
ton^ 72  Iowa,  26,  is  controlling  as  to  that  point.  In 
line  with  our  conclusion  are  the  following  cases: 
Martin  v.  People,  54  III.  225;  McKenzie  v.  State,  26 
Ark.  334;  State  v.  Fruge,  28  La.  Ann.  657;  Barlow  v. 
State,  2  Blackf.  114;  Flanegan  v.  State,  64:  Ga.  53; 
Hill V.  State,  Id.,  453;  2  Thompson  on  Trials,  section 
2553. 

In  support  of  the  motion  for  a  new  trial  is  the 
affidavit  of  one  Dickerson,  who  was  an  employee  in  the 
Cass  County  bank.  He  states  in  his  affidavit  that  the 
juror  Ostrus  came  into  the  bank  one  day  and  his 
brother  asked  Ostrus  if  court  had  adjourned,  and 
Ostrus  * 'answered,  that  it  had  to  give  the  old  man 
Hamlin  a  rest,  as  the  attorneys  had  worried  him  so." 
He  said  '*it  was  an  outrage  the  way  they  worried  him; 
had  questioned  him  about  his  affairs  from  his  childhood 
up,  and  all  through  his  business  life.''  This,  in  connec- 
tion with  the  affidavit  of  Harvey  as  to  the  efforts  of 
Ostrus  to  secure  a  conviction,  is  urged  as  misconduct 
for  which  a  new  trial  should  be  granted.  While  it 
would  be  better  for  jurors  to  refrain  from  even  such 
remarks  pending  a  trial,  nothing  indicates  to  us  that 
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the  eflEorts  of  Ostrus  to  secure  a  conviction  were  not  the 
result  of  his  convictions  from  the  evidence.  We  see 
nothing  in  what  was  said  at  the  bank  to  indicate  that 
Ostrus  favored  either  side  at  the  time  of  the  remark. 
One  whose  sympathy  was  with  the  defense  might  have 
been  alike  impressed  by  the  course  pursued  in  the 
examination.  It  is  true  the  examination  might  have 
had  its  influence  upon  his  mind,  and  possibly  have 
induced  a  prejudice,  as  is  likely  many  times  the  case. 
The  methods  and  character  of  examinations  of  witnesses 
are  proper  matters  for  jurors  to  observe  and  consider 
in  weighing  the  testimony  adduced,  and  they  undoubt- 
edly attached  much  importance,  in  their  deliberations, 
to  the  fact  of  whether  the  examination  was  fair  or 
unfair  to  the  witness,  and,  with  proper  limitations,  it 
is  right  that  they  should.  We  are  not  to  be  under- 
stood as  impliedly  holding  that  the  verdict  could  be 
impeached  by  the  aflBdavit  of  Harvey  as  to  the  conduct 
of  Ostrus  during  the  deliberations  of  the  jury.  Our 
considerations  have  been  induced  by  the  showing  of 
what  occurred  at  the  bank. 

II.  Sam  Eagan  was  called  by  the  plaintiff  in 
rebuttal,  and  it  is  urged  that  the  testimony  sought  was 

not  properly  rebutting.     Quite  a  number 
er^FOT^wlfhout    of  qucstious  wcrc  asked  of  the  witness, 

the  answers  to  a  part  of  which  were 
excluded  by  the  court.  As  to  some  of  the  questions,  the 
objections  were  overruled.  The  questions  were  as  to 
conversations  with  the  defendant,  with  a  view  to  prove 
his  statements  in  certain  particulars,  and  the  result 
was  that  the  witness  failed  to  testify  to  the  facts,  and 
the  answers  were  of  no  importance  in  the  case,  and 
could  have  no  influence  with  the  jury  against  the 
defendant.  We  need  not  consider  the  correctness  of 
the  rulings. 

There  is  a  claim  that  the  verdict  is  not  supported 
by  suflBcient  evidence,  but  to  our  minds  it  has  full 
support.    The  judemeut  is  avfirmsd. 
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55   So  Appellant. 


Evidence :  opinion  :  leading  questions.  On  the  trial  of  an  indict- 
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fl43   231  ment  for  forgery  in  altering  certain  special  findings  in  a  civil  action, 

fi^   ^2  in  which  the  defendant  herein  was  plaintiff,  the  clerk  of  the  court 

having  testified  that  he  kept  the  findings  behind  a  pile  of  blanks  in  a 
particular  case,  was  asked:  ''Could  anyone  see  them  there,  on  look- 
ing at  the  case,  without  reaching  around  behind  the  blanks?''  held, 
that  the  question  called  for  a  fact,  and  not  for  an  opinion,  and  that 
it  was  not  objectionable  as  leading. 

2.   :     COMPETENCY:    MATERIALITY.    In   such  case,  where  it  had 

been  shown  that  the  findings  had  been  in  the  office  of  the  defendant's 
attorney  for  a  time,  and  that  the  defendant  was  there  a  part  of  that 
time,  and  had  the  findings  in  his  hands  one  or  more  times,  held,  that 
a  question  to  his  attorney  as  to*  whether,  during  that  time,  he  had 
been  in  the  habit  of  watching  what  the  defendant  did,  was  neither 
incompetent  nor  immaterial. 

3.  :     :    ERROR   WITHOUT    PREJUDICE.      The    defendant's 

attorney  having  testified  that  the  defendant  was  in  full  view  the  sec- 
ond time  he  was  in  his  office,  he  was  asked:  "Did  he  make  those 
erasures,  or  any  of  them,  during  that  time — ^the  second  timet"  held, 
that  the  question  called  for  a  fact  and  not  an  opinion,  and  that  it  was 
en'or  to  sustain  an  objection  to  it,  made  by  the  state,  on  the  ground 
of  incompetency  and  immateriality ;  but  that  the  error  was  without 
prejudice  to  the  defendant,  as  the  witness  was  afterwards  permitted 
to  state  all  that  the  question  called  for. 

4.  Griminal  Law:  witness  not  before  grand  jury:  examination 
ON  motion:  election  and  waiver  by  dependant.  When  the  prose- 
cuting attorney  has  obtained  leave,  upon  motion  under  section  4421 
of  the  Code,  to  examine  a  witness  who  was  not  before  the  grand  jury, 
and  of  whose  evidence  he  has  not  given  four  days'  notice,  the  defend- 
ant is  entitled  to  elect  whether  he  will  take  a  continuance  or  go  on 
With  the  trial,  and  where  his  counsel  announces  to  the  court:  "Sav- 
ing our  exceptions  to  the  rulings  of  the  court,  we  will  go  on  with  the 
trial,"  he  can  not  have  the  ruling  reviewed  upon  appeal. 

"6.  Evidence:  privileged  communications:  attorney  and  client. 
Upon  the  trial  of  an  indictment  for  forgery  in  altering  the  special 
findings  in  a  civil  action,  it  appeared  that  the  defendant  had  sent  to 
his  attorney  in  a  civil  case  a  copy  of  the  findings  for  a  proper  pur- 
pose ;  that  he  afterwards  wrote  to  such  attorney,  requesting  him  to 
return  the  copy  to  him,  to  be  shown  to  another  person  named;  that 
the  copy  was  retamed  accordingly,  and  that  it  was  afterwards  seat 
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baok  to  the  attorney,  altered  to  correspond  with  the  alterations  in  the 
original ;  and  the  attorney  was  required  to  testify  to  these  matters, 
and  to  produce  the  documents,  against  his  protest  and  the  objection 
of  the  defendant  that  they  were  privileged  communications.  HeUi, 
that  there  being  nothing  in  the  defendant's  letter  of  a  confidential 
nature,  it  was  not  a  privileged  communication ;  that  the  special  find- 
ings were  part  of  the  public  records,  and  that,  therefore,  a  true  copy 
of  them  was  not  a  privileged  communication ;  and  that,  while  the  alter- 
ed copy  might  be  regarded  as  a  confidential  communication,  it  was 
not  privileged,  since  the  evident  intent  thereof  was  to  deceive,  not 
only  the  attorney,  but  the  court  also,  and  the  rule  is  that  professional 
communications  are  not  privileged,  when  they  are  for  an  unlawful 
porpose,  having  for  their  object  the  commission  of  a  crime. 

6.  Porgrery :  intent  to  defraud:  instructions  to  jury.  Upon 
the  trial  of  an  indictment  for  forgery  in  altering  the  special  findings 
of  the  jury  in  a  civil  action,  the  defendant  asked  an  instruction  based 
upon  the  theory  that  there  was  no  evidence  of  the  existence  of  any 
person,  partnership  or  corporation  capable  of  being  defrauded  by  the 
changes,  but  the  evidence  showed,  beyond  question,  that  the  defend- 
ant was  the  plaintiff  in  the  civil  action,  and  that  the  alterations  were 
intended  to  defraud  the  defendant  in  that  action,  and  that  that  action 
had  been  begun  and  prosecuted  to  judgment  against  the  defendant 
therein  as  a  corporation.  Held,  that  the  defendant  herein  was  estop- 
ped to  question  the  corporate  capacity  of  the  opposite  party  in  that 
action,  and  that  the  instruction  was  properly  refused. 

7.    :      DEGREES    OP     OFFENSE:      ALTERING     WRITTEN     INSTRUMENT. 

The  altering  of  a  written  instrument,  so  as  to  make  it  a  different 
instrument,  is  the  making  of  a  new  instrument,  under  section  3917  of 
the  Code,  defining  the  highest  degree  of  forgery,  and  not  the  oblitera- 
tion of  an  instrument,  under  section  3929,  defining  a  lower  degree  of 
forgery. 

8.  Trial  in  Criminal  Cases:  reference  to  defendant's  failure 
TO  testify.  Where  the  defendant's  attorney,  in  his  opening  remarks 
to  the  jury,  on  a  trial  for  forgery,  stated  that,  if  the  case  went  so  far 
that  the  defendant's  evidence  would  be  introduced,  they  would  show 
who  the  guilty  parties  were ;  and  the  prosecuting  attorney,  referring 
thereto  in  his  closing  argument,  said,  in  substance:  ''If  the  defend- 
ant or  his  attorney  knew  who  the  guilty  party  was,  why  did  they  not 
come  on  and  prove  itf  The  fact  that  they  did  not  do  so  shows  guilt;" 
held,  that  these  last  remarks  were  not  a  violation  of  the  statute  which 
forbids  the  state  to  refer  in  argument  to  the  fact  that  the  defendant 
has  failed  to  testify  in  his  own  behalf. 

Appeal  from  Clay  District  Court. — Hon.  Lot  Thomas, 

Judge. 

Fbiday,  Octobeb  6, 1893. 
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The  defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  forgery;  and  judgment  that  he  be  com- 
mitted to  the  penitentiary  for  a  term  of  three  months, 
and  that  he  pay  costs,  was  entered  against  him. 
From  this  judgment,  he  appeals. — Affirmed; 

C.  A.  Irwin  and  A.  W.  Swettytor  appellant. 

John  Y.  Stone  J  Attorney  General,  Thos.  A.  Chesh- 
ire, and  A.  C.  Farkery  for  the  State. 

Given,  J. — The  following  is  a  suflBcient  statement 
of  the  facts  for  an  understanding  of  the  questions  pre- 
sented: The  forgery  charged  is  the  altering  of  the 
sixth,  seventh,  twelfth  and  fifteenth  special  findings 
returned  by  the  jury  in  a  case  wherein  this  defendant 
was  plaintiff,  and  the  American  Pill  &  Medicine  Com- 
pany of  Spencer,  Iowa,  was  defendant.  In  that  action 
this  defendant  sought  to  recover  for  services  under  an 
alleged  contract  of  employment  for  a  specified  time, 
and  damages  for  discharging  him  without  cause  before 
the  expiration  of  the  time.  The  defendant  therein 
answered  that  the  plaintiff,  Kidd,  without  the  knowl- 
edge of  the  defendant  company,  had  induced  it  to 
enter  into  an  illegal  business,  and,  as  manager  of  said 
corporation,  he  was  conducting  an  illegal  business; 
that  he  was  incompetent,  and  discharged  for  said 
reasons.  The  plaintiff,  Kidd,  replied,  denying  these 
allegations.  The  sixth,  seventh,  twelfth  and  fifteenth 
special  findings,  as  returned  by  the  jury,  were  as  fol- 
lows : 

*'6.  Was  the  defendant's  business  conducted  as 
an  illegal  business?    Yes. 

^*7.  Was  the  defendant's  business  conducted  in 
an  illegal  manner?    Yes,  in  part. 

**12.  Was  plaintiff  incompetent  in  his  manage- 
ment of  the  defendant's  business!    Yes. 
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**15.  Do  you  find  that  De  Luc's  pills,  as  adver- 
tised and  sold,  were  so  advertised  and  sold  for  an 
illegal  purpose?     In  part,  they  were." 

The  alterations  charged,  are,  erasing  the  letters 
*'n"  and  *'ir'  from  the  words  *^an''  and  '^illegal,''  in 
the  sixth,  seventh  and  fifteenth  special  findings,  and 
the  letters  '4n"  from  the  word  ''incompetent,''  in  the 
twelfth  special  finding.  The  evidence  shows,  without 
conflict,  that  on  January  28,  1892,  Mr.  Steele,  one  of 
the  attorneys  for  the  plaintiff  in  the  civil  action,  got 
the  papers  in  that  ease,  including  the  special  findings, 
from  the  clerk,  for  th«  purpose  of  being  used  in  sub- 
mitting a  motion  for  a  new  trial  theretofore  filed.  Mr. 
Steele  took  them  to  his  oflSce,  where  they  were  kept  dur- 
ing the  day;  the  defendant  Kidd  being  present  part  of 
the  time,  and  having  the  papers  in  his  hands  one  or 
more  times.  That  evening,  Mr.  Steele,  upon  reading 
the  special  findings,  discovered  the  alterations  alleged. 
The  evidence  tends  to  show  that  the  alterations  had 
not  been  made  at  the  time  Mr.  Steele  took  the  papers 
to  his  oflBce,  and  it  is  claimed,  from  the  testimony  of 
Mr.  Steele  and  others  present,  that  the  defendant  could 
not  have  made  the  alterations  without  being  seen,  and 
that  he  was  not  seen  to  have  done  so.  The  claim  on 
behalf  of  the  state  is  that  the  defendant  did  have 
opportunities  on  that  day  to  make  the  alterations  with- 
out being  seen ;  that  he  did  make  them ;  and  that  to 
prevent  discovery,  he  wrote  to  his  attorneys,  to  whom 
he -had  furnished  correct  copies  of  the  findings,  to 
return  the  copies  to  him,  giving  a  false  reason  for  so 
requesting,  the  true  reason  being  that  he  might  make 
the  copies  correspond  with  the  findings  as  altered. 
We  first  notice  the  appellant's  complaints  against  cer- 
tain rulings  of  the  court  in  admitting  and  rejecting 
testimony.  , 

I.  The  clerk,  having  testified  that  he  kept  the 
special  findings  behind  a  pile  of  blanks  in  a  particular 
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case,  was  asked,  ** Could  anyone  see  them 
opiDionl^iead-  there,   on  looking  at  the  case,   without 

reaching  around  behind  the  blanks!'^ 
Defendant  objected  as  calling  for  an  opinion,  and  lead- 
ing. The  cases  cited  in  relation  to  opinions  by  experts 
are  not  in  point.  It  did  not  require  special  skill  or 
learning  to  answer  this  question.  It  called  for  a  fact, 
and  was  not  objectionably  leading. 

II.  Mr.  Steele,  having  testified  to  the  defendant's 
being  in  his  office  on  the  twenty-eighth  day  of  January, 
«.  — :   ,  and  several  times  on  the  days  previous, 

competency:  j       sr  i 

materiality,  ^as  askcd,  ''Duriug  this  time,  were  you 
in  the  habit  of  watching  to  see  what  he  did!"  The 
defendant's  objection,  as  incompetent  and  immaterial, 
was  properly  overruled.  In  view  of  the  claims  of  the 
parties,  it  was  very  material  to  know  how  closely  Mr. 
Steele  observed  the  actions  of  the  defendant  while  in 
that  office  on  the  twenty-eighth  of  January,  and  Mr. 
Steele  was  surely  a  competent  witness  by  whom  to 
prove  the  fact. 

III.  Mr.  Steele  was  asked  by  the  defendant, 
*'Well,  during  the  second  time  that  he  was  there,  did 

he  make  these  alterations!''     The  plaintiff 

®re?5dice^°°*  objected  as  incompetent  and  immaterial. 
The  objection  was  sustained,  **so  far  as  he 
has  testified  thathe  wasnot  in  his  sight."  Mr.  Steelethen 
stated  that  the  defendant  was  in  his  view  the  entire  sec- 
ond time  that  he  was  in  the  office.  He  was  then  asked, 
*'Did  he  make  those  erasures,  or  any  of  them,  during 
that  time,  the  second  time!"  The  plaintiff  objected  as 
above,  and  the  objection  was  sustained.  The  objection 
should  have  been  overruled.  If  the  defendant  was  in 
view  of  the  witness  all  the  time,  so  that  he  must  have 
seen  him  alter  the  papers,  if  he  did  so,  then  the  ques- 
tion called  for  a  fact,  and  not  an  opinion.  The  ruling 
was  without  prejudice,  however,  as  Mr.  Steele  after- 
wards stated,  without  objection,  that  the  defendant 
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was  where  he  could  observe  him  all  the  time,  and  that 
he  did  oot  see  him  make  any  alterations  in  the  papers, 
and  that  he  did  not  see  him  have  pen  or  pencil,  using 
it  on  the  papers,  and  that  he  would  have  seen  it  had 
he  done  so. 

The  defendant  offered  in  evidence  a  letter,  exhibit 
5,  from  his  attorney,  Mr.  Morling,  to  him,  to  which 
the  plaintiff  objected  as  irrelevant  and  immaterial. 
The  objection  was  sustained  as  to  a  part  of  the  letter. 
The  parts  excluded  are  clearly  irrelevant  and  immate- 
rial. 

IV.     The  county  attorney  caused  notice  to    be 
served,   in    due  time,  that  the    state  would  examine 
George  E.  Clark,  Esq.,  as  a  witness.     By 
SfS^^Siid    "^advertence,  his  residence  was  stated  to 
DJSonoiTiIi'o-  ^^  Spencer,  instead  of  Algona;  and  when 
Md  waivOTby  the  witness  was  called,  and  stated  that  his 
defendant.       residcuce  was  Algona,  the  defendant  ob- 
jected to  his  being  examined,  upon  the  ground  that  no 
sufficient  notice  had  been  given.     The  objection  was 
sustained,  and  thereupon  the  county  attorney  filed  a 
motion  and  affidavit  for  leave  to  introduce  the  evidence 
of  Mr.  Clark.     The  defendant  objected  to  the  motion 
upon  several  grounds,  among  which  are  these:  That  the 
county  attorney  learned  that  said  evidence  could  be 
obtained  in  time  to  have  given  four  days'  notice  of  its 
introduction,  and  that  there  was  no  showing  of  dili- 
gence.    The    application  was    sustained,  *'and    leave 
granted  to  the  defendant,  of  course,  to  take  a  contin- 
uance of  the  case,  under  the  statute,  or  permit  the  wit- 
ness to  testify.''     Counsel  for  the  defendant  thereupon 
announced  that,  '^saving  our  exceptions  to  the  rulings 
of  the  court,  we  will  go  on  with  the  trial,"  and  there- 
upon Mr.  Clark  was  examined. 

Section  4421  of  the  Code,  after  limiting  the  county 
attorney  to  witnesses  examined  before  the  grand  jury, 
a  minute  of   whose  testimony  is  returned  with  the 
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indictment,  and  to  those  for  whose  examination  he  had 
given  four  days'  notice,  provides  as  follows:  * 'Provided, 
that  whenever  the  district  attorney  desires  to  introduce 
evidence  to  support  the  indictment,  of  which  he  shall 
not  have  given  four  days'  notice,  because  of  insufficient 
time  therefor  since  he  learned  said  evidence  could  be 
obtained,  he  may  move  the  court  for  leave  to  introduce 
such  evidence,  giving  the  name,  place  of  residence,  and 
occupation  of  the  witnesses  he  desires  to  introduce, 
and  the  substance  of  what  he  expects  to  prove  by  said 
witnesses,  and  showing  diligence  such  as  is  required  in 
a  motion  for  a  continuance  supported  by  affidavit, 
whereupon,  if  the  court  sustain  said  motion,  the 
defendant  shall  elect  whether  said  cause  shall  be  con- 
tinued on  his  motion,  or  the  witness  shall  then  testify; 
and  if  said  defendant  shall  not  elect  to  have  said  cause 
continued,  the  district  attorney  may  examine  said  wit- 
nesses in  the  same  manner,  and  with  the  same  effect,  as 
though  four  days'  notice  thereof  had  been  given 
defendant  as  hereinbefore  provided,  except  that  the 
district  attorney,  in  the  examination  of  said  witnesses, 
shall  be  strictly  confined  to  the  matters  set  out  in  his 
motion." 

The  evident  purpose  of  these  provisions  is  to 
inform  the  defendant  in  time  to  enable  him  to  prepare 
to  defend  against  the  same,  and  of  the  witnesses  and 
evidence  by  which  he  will  be  confronted.  If  he  per- 
mits a  witness  to  be  examined  without  objection  who 
was  not  before  the  grand  jury,  and  for  whose  examina- 
tion no  notice  was  given  or  leave  granted,  he  should 
not  be  heard  to  complain,  for,  by  failing  to  object,  he 
waived  his  right  to  notice  and  to  time.  When  a 
motion  for  leave  to  examine  a  witness  is  filed,  the 
defendant  has  the  notice  contemplated,  and  when  the 
leave  is  granted  he  has  the  election  to  take  time  or  not. 
It  is  his  privilege  to  elect  to  have  the  cause  continued, 
thereby  insuring  to  himself  time  to  prepare  to  meet  the 
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proposed  evidence.  If  he  does  not  elect  to  take  a  con- 
tinuance, he  certainly  should  be  held  to  have  waived  the 
time.  The  situation  is  not  unlike  what  it  would  be  if 
less  than  four  days'  notice  had  been  given,  and  the  de- 
fendant had  failed  to  object  to  the  examination  of  the 
witness.  Whether  the  motion  for  leave  is  rightfully  or 
wrongfully  sustained,  the  only  right  given  to  the  de- 
fendant is  the  election  to  continue  the  case. 

V.     The  state  was  permitted,  over  the  defendant's 

objections,  and  the  protests  of  the  witnesses,  to  examine 

E.    A.    Morling,    Esq.,   and  George  E. 

*p™i^^5i       Clark,  Esq.,  and  to  require  them  to  pro- 

tions:  attorney  duce  Certain  documcuts  which  the  state 

and  client. 

introduced  in  evidence.  The  ground  of 
the  objections  and  protests  was,  that  the  possession  of 
the  documents  and  matters  inquired  about  were  privi- 
leged. It  appears,  without  dispute,  that  these  gentle- 
men, with  J.  E.  Steele,  Esq.,  were  the  attorneys  for 
the  defendant  in  his  suit  in  which  the  special  findings 
were  returned,  and  that,  for  the  purpose  of  preparing 
to  submit  a  motion  for  a  new  trial  in  that  case,  Mr. 
Steele,  with  the  knowledge  of  this  defendant,  sent  to 
Clark  and  Morling,  each,  a  copy  of  the  findings,  as 
returned  by  the  jury.  Mr.  Clark,  being  required  to 
testify,  stated  that  on  or  about  January  28,  1892,  he 
received  a  postal  card  from  the  defendant,  which,  in 
obedience  to  the  ruling  of  the  court,  he  produced;  that, 
in  compliance  with  the  request  in  the  card,  he  sent  his 
copy  of  the  findings  to  the  defendant;  and  that  in  a 
week  or  ten  days  they  were  returned  to  him,  altered 
in  the  particulars  as  charged  in  the  indictment.  Mr. 
Morling,  being  required  to  testify,  stated  that  he 
received  a  letter  from  the  defendant,  which,  in  obedi- 
ence to  the  ruling  of  the  court,  he  produced;  that,  in 
compliance  with  the  defendant's  request,  he  sent  him 
the  copy  of  the  findings.  The  postal  card,  stamped 
''Spencer,  28  p.  m.,  1892,  Iowa,''  is  as  follows. 
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^^Geo.  E.  Clarkj  Esq.,  Algonaj  Iowa: 

'Tlease  return  to  me  the  copy  of  special  findiogs 
in  my  salary  suit,  that  I  sent  you.  J.  A.  Richardson, 
former  traveler  for  Pill  Co.,  wants  to  see  the  findings, 
as  the  Co.  owed  him  $518.00.  Please  hunt  up  and  send 
to  me  at  once.  A.  E.  Kidd." 

The  letter  to  Mr.  Morling  is  dated  ''Spencer,  Iowa, 
January  28,  1892,"  and  contained  the  same  request 
and  gives  the  same  reason.  It  does  not  appear  that 
Mr.  Morling' s  copy  was  returned  to  him,  but  there  is 
evidence  tending  to  show  that  said  copy  was  also  altered 
in  the  particulars  charged. 

The  rule  as  to  privileged  communications  is  pre- 
scribed in  section  3643  of  the  Code,  and,  as  applied  to 
a  practicing  attorney  is  as  follows :  That  he  shall  not 
''be  allowed  in  giving  testimony  to  disclose  any  confi- 
dential communication  properly  entrusted  to  him  in  his 
professional  capacity;  and  necessary  and  proper  to 
enable  him  to  discharge  the  functions  of  his  office 
according  to  the  usual  course  of  practice,"  unless  his 
client  waives  the  privilege.  Writings,  when  confided 
to  an  attorney,  when  within  the  rule,  are  privileged, 
the  same  as  verbal  communicatians.  Communications, 
to  be  privileged,  must  be  confidential;  that  is,  "com- 
municated in  confidence;  privately  intrusted,  secret;  in 
reliance  on  secrecy."  Webster.  The  special  findings, 
as  returned  by  the  juiy^  were  a  matter  of  public  record, 
and,  therefore,  sending  a  copy  thereof  to  the  attorney 
was  not  a  confidential  communication,  as  it  imparted 
no  information  that  was  not  open  to  the  world.  The 
postal  card  and  letter  do  not  indicate  upon  their  face 
that  the  request  to  return  the  copies  was  made  in 
expectation  that  it  would  be  kept  secret.  No  one  would 
think  of  charging  Mr.  Morling  or  Mr.  Clark  with  vio- 
lating professional  confidence,  had  they  told  that  they 
had  received  the  copies  of  the  findings,  and  the  written 
request  to  return  them,  to  be  shown  to  another  person. 
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They  knew  of  no  other  reason  for  the  request  than  that 
stated,  and  there  is  an  entire  absence  of  the  elements 
of  a  confidential  communication  in  the  transaction. 

The  state  claims  that  the  true  reason  for  desiring 
the  return  of  the  copies  was  that  they  might  be  changed 
to  correspond  with  the  original  as  altered.  Had  the 
defendant  stated  such  to  be  his  reason  for  desiring  the 
return  of  the  copies,  we  might  hold  that  the  communi- 
cation was  confidential.  We  are  of  the  opinion,  that 
the  copies  of  the  findings,  as  returned  by  the  jury,  and 
the  written  requests  that  they  be  returned,  were  not 
confidential  communications,  and,  therefore,  not  privi- 
leged. Mr.  Clark's  copy  was  returned  to  him,  changed 
to  correspond  with  the  original  as  altered.  It  may  be 
conceded  that  this  was  a  confidential  communication, 
but  it  is  not  every  confidential  communication  that  is 
privileged.  It  was  neither  proper  nor  necessary  to  place 
a  false  copy  of  the  findings,  as  returned  by  the  jury  in 
the  hands  of  Mr.  Clark,  to  enable  him  to  discharge  his 
duties  as  attorney  for  this  defendant  in  his  civil  action. 
He  was  not  informed  that  the  copy  was  false.  The 
evident  intent  was  to  deceive  him,  as  well  as  the  court, 
with  respect  to  these  findings:  *' Professional  com- 
munications are  not  privileged,  when  such  communica- 
tions are  for  an  unlawful  purpose,  having  for  their 
object  the  commission  of  a  crime.''  19  Am.  and  Eng. 
Encyclopedia  of  Law,  140,  and  cases  cited.  That  the 
findings  were  altered  as  charged,  and  that  Mr.  Clark's 
copy  was  returned  to  him  with  the  same  alterations, 
there  is  no  question.  We  are  clearly  of  the  opinion  that 
the  altered  copy  was  not  privileged. 

When  about  to  submit  the  motion  for  a  new  trial, 
Mr.  Morling  discovered  the  alterations  in  the  findings, 
and  had  some  conversation  with  the  defendant  in  rela- 
tion thereto.  The  court  held,  that  what  was  said  as  to 
the  effect  of  the  change  upon  the  civil  action  and  the 
motion  for  a  new  trial  was  privileged,  but  what  was 
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said  as  to  when  or  how  the  changes  were  made,  was  not. 
Under  this  ruling,  Mr.  Morling  testified  that  nothing 
was  said  as  to  whether  the  findings  had  been  changed, 
as  to  who  had  changed  them,  or  the  circumstances 
under  which  they  were  changed ;  that  he  said  to  defend- 
ant that,  in  view  of  the  situation,  they  would  probably 
get  up  some  scheme  to  lay  it  on  him ;  and  that  he  said 
he  had  nothing  to  do  with  it.  Even  if  the  ruling  was 
erroneous,  it  was  without  prejudice  to  the  defendant, 
as  the  testimony  is  in  no  sense  against  him. 

VI.  The  court  instructed  that,  to  convict,  the 
jury  must  find  that  the  defendant  made  the  alterations 
6.  Forgery:  in-  Substantially  as  charged,  and  that  they 
fraudMnsunc-  wcrc  made  with  intent  to  defraud.  The 
one  to  ury.  ^ppgHaut  askcd  an  instruction  to  the 
effect  that,  the  state  must  prove  ''both  an  intent  to 
defraud  some  person,  and  that  there  was  some  person, 
partnership  or  corporation  that  could  have  been 
defrauded."  He  complains  of  the  refusal  to  give  this 
instruction,  and  contends  that  the  evidence  fails  to 
show  the  existence  of  any  person,  partnership  or  cor- 
poration capable  of  being  defrauded  by  the  changes. 
Under  section  4313,  "it  is  sufficient  if  there  appear  to 
be  an  intent  to  defraud  the  United  States  or  any  state, 
county,  city  or  township,  or  any  body  corporate,  or 
any  officer  in  his  official  capacity,  or  any  copartnership 
or  any  member  thereof,  or  any  particular  person.'' 
That  the  person  who  altered  the  special  findings 
intended  to  defraud  the  defendant  in  that  action, 
admits  of  no  doubt.  There  was  no  other  motive  dis- 
cernible for  committing  the  forgery.  It  is  argued  that 
there  is  no  evidence  that  the  American  Pill  &  Medicine 
Company  was  either  a  body  corporate  or  a  copartner- 
ship. While  there  is  no  direct  evidence  of  the  character 
of  this  company,  we  have  the  fact  that  this  defendant 
brought  his  action  against  it  upon  a  contract  of  employ- 
ment made  with  it;  that  the  company  answered  as  a 
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corporation,  and  the  defendant  prosecuted  his  action  to 
a  trial  and  verdict  without  any  question  that  the  com- 
pany was  not  so  organized  as  to  be  liable  to  be  sued. 
It  is  too  late,  in  the  face  of  this  record,  for  the  defend- 
ant to  complain  that  the  American  Pill  &  Medicine 
Company  is  not  capable  of  being  defrauded. 

The  appellant  also  complains  of  the  sixth  para- 
graph of  the  charge,  ^'because  he  therein  submitted 
to  the  jury  the  question  whether  or  not  the  alleged 
changes  were  material,  and  whether  they  caused  the 
findings  to  appear  as  having  been  decided  more  favor- 
ably to  the  defendant  than  they  in  fact  were.''  The 
court  properly  instructed  that  the  findings  were  upon 
material  issues  in  that  "case,  and,  as  bearing  upon  the 
question  of  intent,  left  it  to  the  jury  to  say  whether  the 
alterations  made  the  case  appear  to  have  been  decided 
more  favorably  to  this  defendant  than  it  was  in  fact 
decided.  In  view  of  the  other  special  findings,  this 
question  was  properly  left  with  the  jury,  even  if,  under 
different  facts,  it  would  be  otherwise. 

VII.  The  appellant  contends  that  the  crime  of 
fraudulent  obliteration   of  instruments  in  writing  as 

y  .  degrees    defined  in  section  3929  of  the  Code,  is  a 

2Jrin^*°iJ?itten  lowcr  dogrcc  of  the  crime  of  forgery,  as 
instrument.  defined  iu  scctiou  3917,  and  charged  in 
the  indictment,  and  complains  that  the  jury  were  not 
instructed  as  to  the  lower  degree.  Section  3917  defines 
as  a  crime  the  falsely  making,  altering,  forging  or 
counterfeiting  of  any  of  the  instruments  named,  with 
intent  to  defraud.  Section  3929  provides  that  the  total 
or  partial  erasure  or  obliteration  of  said  instrument, 
with  intent  to  defraud,  shall  be  deemed  forgeiy.  The 
crimes  are  different  and  distinct ;  the  latter  consisting 
in  the  partial  or  total  destruction  of  the  instrument, 
while  the  former  consists  in  making  the  instrument. 
The  making  may  be  by  producing  a  new  instru- 
ment, or  by  altering  one  in  existence  so  as  to  make  it 
Vol.  89—5 
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a  different  instrument.  The  one  crime  consists  in 
making  with  intent  to  defraud;  the  other,  in  destroy- 
ing. 

VIII.  The  appellant  contends  that  his  motion  for 
a  new  trial  should  have  been  sustained,  on  the  grounds 
that  the  evidence  failed  to  show  that  he  made  the  alter- 
ations charged,  and  because  of  misconduct  of  the 
county  attorney. 

The  evidence  as  to  the  appellant's  opportunities  to 
make  the  alterations  at  Mr.  Steele's  office  on  the 
twenty-eighth  of  January  is  conflicting.  It  is  entirely 
clear  that  neither  Mr.  Steele,  nor  any  of  the  witnesses 
there  present,  saw  the  defendant  make  the  alterations. 
It  is  questionable,  under  their  evidence,  whether  he 
could  not  have  done  so  without  being  seen  by  them. 
It  is  not  required  that  we  set  out  or  discuss  the  evidence. 
It  is  sufficient  to  say  that  the  verdict  has  such  support 
that  it  should  not  be  disturbed  on  this  ground. 

The  county  attorney,  in  the  closing  argument,  said, 

in   substance,  that,  if  the  defendant  or  his  attorney 

knew  who  the  guilty  party  was,  why  did 

*  nll^&se^  ^t'  they  not  come  on  and   prove    it  I     The 

erence  to  de-  , 

fendant'8  f^-  fact  that  they  did  not  do  so  shows  guilt. 

ure  to  testify.  -^  ° 

If  a  person  knows  who  the  guilty  party  is, 
and  does  not  attempt  to  prove  it,  in  a  case  of  this  kind, 
he  is  guilty  of  criminal  negligence.  This  language  seems 
to  have  been  called  out  by  the  remarks  of  defendant's 
attorney  in  stating  the  case  to  the  jury,  to  the  effect 
that,  if  the  case  went  so  far  as  that  the  defendant's 
evidence  would  be  introduced,  they  would  show  who 
the  guilty  parties  were.  The  remarks  of  the  county 
attorney  did  not  mention  the  fact,  that  the  defendant 
had  not  testified  in  his  own  behalf,  and  were  in  reply 
to  what  the  defendant's  attorney  had  said,  and  would 
not  be  understood  as  having  any  reference  thereto. 

The  case  has  been  presented  with  marked  care  and 
ability,  nothing  being  omitted  that  might  be  said  on 
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behalf  of  the  appellant.  We  have  considered  the 
record  with  care,  and  reach  the  conclusion  that  the 
judgment  of  the  district  court  should  be  affiemed. 


The    State  op   Iowa,   Appellee,  v.   Wm.   Stommel, 
Defendant;   H.  M.  Van  Vliet  et  al.y  Sure- 
ties, Appellants. 

Criminal  Law:  bail  upon  appeal:  surrender  of  defendant  in 
EXONERATION.  Sections  4593  to  4595  of  the  Code,  providing  for  the 
surrender  of  the  defendant  in  exoneration  of  bail,  relate  only  to  bail 
given  on  appeal  from  a  judgment  of  imprisonment,  and  not  to  bail 
upon  an  appeal  from  a  judgment  imposing  a  fine  only;  and  in  the  lat- 
ter case  the  sureties  upon  the  appeal  bond  can  not  surrender  the 
defendant  in  their  own  exoneration,  but  must  pay  according  to  the 
terms  of  their  bond. 

Appeal  from  Mahaska  District    Court. — Hon.   A.   R. 
Dewey,  Judge. 

Fkiday,  October  6,  1893. 

This  appeal  is  by  H.  M.  Van  Vliet  and  Robert 
Milner,  sureties  for  the  defendant  on  his  appeal  to  this 
court,  from  an  order  overruling  their  motion  to  be 
released  and  exonerated  as  such  sureties,  because  of 
having  surrendered  the  defendant  to  the  custody  of  the 
sheriff,  as  provided  in  section  4593  of  the  Code. 
Affirmed. 

Liston  McMillefij  for  appellants. 

Byron  W.  Preston^  for  the  State. 

Given,  J. — The  judgment  from  which  Stommel 
appealed  was  that  he  pay  a  fine  of  six  hundred  dollars. 
Section  4587  of  the  Code  provides :  *  *  After  conviction, 
upon  an  appeal  to  the  supreme  court  the  defendant 
must  be  admitted  to  bail  as  follows:  If  the  appeal  be 
from  a  judgment  imposing  a  fine,  upon  the  undertaking 
of  bail  that  he  will  pay  the  same,  or  such  part  of  it  as 
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the  supreme  court  may  direct,  and  in  all  respects  abide 
the  orders  and  the  judgment  of  the  supreme  court  upon 
the  appeal. '^  Said  section  further  provides  the  condi- 
tion of  the  undertaking  on  an  appeal  from  a  judgment 
of  imprisonment.  The  undertaking  of  bail  in  this  case 
is  conditioned  as  follows:  *'Now,  if  the  said  appellant, 
Wm.  Stommel,  shall  pay  to  the  state  of  Iowa  all  costs 
and  damages  that  shall  be  adjudged  against  said  Wm. 
Stommel  on  said  appeal,  and  shall  also  pay  and  satisfy 
fully  the  amount  of  the  said  judgment  and  costs  or 
order  appealed  from,  in  case  it  shall  be  affirmed,  and 
any  judgment  or  order  which  the  supreme  court  may 
render  or  order  to  be  rendered  by  the  district  court, 
then  this  obligation  to  be  void ;  otherwise  to  remain  in 
full  force  and  virtue. '^ 

The  appeal  was  clearly  taken  under  the  subdivision 
of  section  4587  quoted  above.  The  contention  is 
whether  the  provisions  of  sections  4593-4595  of  the 
Code  apply  to  an  undertaking  of  bail  on  appeal  from  a 
judgment  for  a  fine  only.  Sections  4593  and  4594 
provide  the  manner  in  which  the  bail  may  surrender 
the  defendant  in  their  exoneration  *'to  the  officer 
to  whose  custody  he  may  be  committed  at  the  time  of 
giving  bail,"  and  section  4595  provides  that  the  defend- 
ant may  surrender  himself  **to  the  officer  to  whom  the 
commitment  was  made  or  directed, '^  when  money  has 
been  deposited  instead  of  bail.  These  provisions 
clearly  relate  to  bail  given  on  appeal  from  a  judgment 
of  imprisonment,  and  not  to  bail  upon  an  appeal  from 
a  judgment  imposing  a  fine  only.  If  the  judgment  be 
for  the  payment  of  money  only,  the  defendant  is  not 
subject  to  imprisonment  under  it ;  yet  if  we  hold  as 
claimed  by  appellant,  they  may  subject  him  to  impris- 
onment without  any  judgment  of  imprisonment  having 
been  pronounced  against  him.  We  think  the  motion 
of  appellants  to  be  released  and  exonerated  was  prop- 
erly overruled,    Affirmep, 
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Pbanklin  Sugae  Refining  Co.,  Appellant,  v.  Collins, 
RoBEETSON  &  Hambleton  d  aZ.,  Appellees. 

1.  Sale:  bescission  for  fraud:  evidence.  In  an  action  to resoind  a 
sale,  and  recover  the  goods,  on  the  alleged  ground  that  the  purchasers 
procured  them  by  false  representations  as  to  their  financial  condition, 
held,  that  a  question  asked  the  vendor's  agent,  through  whom  the 
goods  were  sold,  as  to  what  effect  it  would  have  had  upon  his  deal- 
ings with  the  purchasers  had  they  told  him  of  their  indebtedness,  was 
properly  excluded  as  irrelevant. 

2.  :  acknowledgment:  notice.    The  acknowledgment  of  a  bill 

of  sale  is  immaterial  as  between  the  parties  thereto,  and  as  to  such 
other  persons  as  have  actual  notice  of  the  sale ;  and  possession  of  the 
goods  by  the  purchaser  named  in  the  bill  is  actual  notice  to  all  the 
world  of  his  interest  in  the  property. 

3.  :  rescission  for  fraud  :  evidence.  The  fact  that  an  insol- 
vent orders  goods  on  credit  is  not  fraudulent,  unless  coupled  with  an 
intent  not  to  pay  for  them,  or  unless  the  natural  and  probable,  if  not 
necessary,  result  of  his  act  is  to  defraud  the  seller.  And  in  this  action 
to  rescind  a  sale  of  sugar,  and  to  recover  the  goods,  upon  the  ground 
of  fraudulent  representations,  where  the  evidence  showed  that  the 
buyers  were  much  in  debt  at  the  time,  but  failed  to  show  that  they 
were  insolvent,  or  that  the  purchase  was  made  with  any  fraudulent 
intent,  or  by  means  of  fraudulent  representations,  except  the  state- 
ment that  they  were  now  through  with  their  canning  business,  and 
would  thereafter  have  plenty  of  money,  and  discount  their  bills 
promptly,  held,  that  the  court  properly  directed  a  verdict  for  the 
defendant. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Feiday,  Ootobee  6,  1893. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. A  verdict  was  returned  for  the  defendants  by 
direction  of  the  court,  upon  which  a  judgment  was  ren- 
dered.   The  plaintiff  appeals. — Affirmed. 
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Craig^  McCrary  <&  Craig^  for  appellant. 

F,  T.  Hughes  and  James  C,  DaviSy  for  appellees. 

Robinson,  C.  J — The  plaintiff  is  a  sugar  refining 
company  engaged  in  doing  business  in  the  city  of  Phil- 
adelphia, and  Collier,  Robertson  &  Hambleton  were, 
in  the  year  1890,  engaged  in  the  groceiy  business  in  the 
city  of  Keokuk,  in  this  state.  In  the  months  of  Octo- 
ber and  November  of  the  year  specified.  Collier,  Rob- 
ertson &  Hambleton  ordered  of  plaintiff  sugar  to  the  val- 
ue of  five  thousand,  eight  hundred  and  twenty  dollars 
and  seventeen  cents,  which  was  shipped  to  them,  the  last 
order  having  been  filled  on  the  twentieth  day  of  Novem- 
ber of  that  year.  On  the  twelfth  day  of  the  next  month 
this  action  was  commenced  to  recover  the  sugar  so 
shipped,  and  as  a  cause  of  action  the  plaintiff  alleges 
that,  when  the  sugar  was  ordered.  Collier,  Robertson 
&  Hambleton  were  insolvent,  and  in  a  failing  condition ; 
that  they  were  unable  to  pay  for  the  sugar  ordered,  and 
well  knew  their  condition ;  and  that  the  sugar  was  pro- 
cured by  them  by  means  of  false  representations  in 
regard  to  their  financial  condition.  The  plaintiff 
demands  judgment  for  the  possession,  and  right  of 
possession,  of  the  property.  After  the  sugar  was 
shipped  to,  and  received  by,  the  consignees,  they  exe- 
cuted to  their  codefendant,  J.  F.  Smith,  as  trustee, 
conveyances  of  the  sugar  so  shipped,  and  other  property, 
for  the  pui-pose  of  securing  the  payment  of  certain 
debts  specified  in  the  instruments  of  conveyance. 
Smith  accepted  the  trust,  and  took  possession  of  the 
property.  After  that  was  done,  this  action  was  com- 
menced. An  order  for  the  return  to  the  plaintiff  of  the 
property  in  controversy  was  issued,  and,  by  virtue  of 
it,  sugar  of  the  value  of  nine  hundred  and  eighteen 
doUara  and  eighty-two  cents,  was  taken  from  Smith, 
and  returned  to  the  plaintiff.  He  claims  the  property 
so  returned  by  virtue  of  the  conveyance  thereof  to  him, 
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and  demands  judgment  for  its  value.  Judgment  was 
rendered  in  his  favor  for  the  value  stated,  and  interest. 
I.  The  person  who  received  the  orders  in  question 
was  a  merchandise  broker,  of  Keokuk,  named  Root. 
1.  salb:  resets-  He  had  becu  notified  by  the  plaintiflE  that 
Sv*'idence'^*"  *  Collier,  Robertsou  &  Hambleton  were  not 
to  receive  a  credit  of  more  than  five  thousand  dollars, 
and  that  they  were  owing  the  plaintiff  six  thousand, 
six  hundred  and  eighty  seven  dollars  and  forty- 
nine  cents.  About  the  time  the  first  of  the  orders 
in  question  was  given,  Root  called  on  Collier  and 
Robertson,  of  Collier,  Robertson  &  Hambleton  at 
their  place  of  business,  and  was  told  by  them  that 
they  had  permitted  their  sugar  bills  to  run  behind 
on  account  of  the  canning  business  in  which  they  were 
interested,  and  which  required  considerable  money; 
that  they  were  through  with  the  canning  season,  and 
would  have  plenty  of  money,  and  would  discount  their 
bills  promptly.  At  the  same  time,  they  showed  Root 
a  draft  for  the  amount  they  were  owing  the  plaintiff, 
which  they  were  about  to  send  to  it,  and  which,  as  we 
understand  the  record,  was  received  by  the  plaintiff. 
Relying  on  the  statement  so  made.  Root  sold  the  sugar 
in  controversy. 

It  appears  that  at  the  time  the  conveyances  to  Smith 
were  executed,  two  days  before  this  action  was  com- 
menced, Collier,  Robertson  &  Hambleton  were  indebted 
to  different  persons  in  amounts  which  aggregated  more 
than  one  hundred  and  eighty  thousand  dollars.  Root 
testified  as  a  witness,  and  was  asked  the  following  ques- 
tion: ''Did  they  say  anything  about  their  owing  one 
hundred  and  eighty  thousand  dollars^  But  an  objec- 
tion to  the  question  was  sustained,  and  that  ruling  is 
alleged  to  have  been  erroneous.  If  erroneous,  it  was 
without  prejudice,  for  the  reason  that  the  witness  after- 
ward testified  that  Collier,,  Robertson  &  Hambleton 
did  not  say  anything  as  to  how  much  they  owed.   Root 
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was  also  asked  the  fojlowing:  '^What  effect  would  it 
have  had  on  your  dealing  with  them,  as  the  agent  of 
the  Franklin  Sugar-Refining  Company,  had  they  told 
you  of  the  indebtedness  to  the  bank  and  the  individuals 
here  in  Keokuk! ''  An  objection  to  the  question  was  sus- 
tained, and  of  that  the  appellant  complains.  We  think 
the  ruling  was  correct.  It  is  not  alleged  in  the  petition 
that  Collier,  Robertson  &  Hambleton  fraudulently  or 
wrongfully  suppressed  knowledge  of  their  actual  condi- 
tion, but  that  they  procured  the  sugar  ''under  false 
representationls  of  their  financial  condition."  The 
answer  sought  was  not  relevant  to  any  issue  presented 
by  the  pleadings. 

II.  The  pleadings  allege  that  Smith  holds  the 
property  by  virtue  of  an  instrument  of  conveyance. 
2. .  acknowi-  There  appears  to  have  been  two,  of  a 

nofice!"^*  similar  character,  and  the  plaintiflE  assails 
them  as  being  invalid  because  of  defective 
acknowledgments.  Whether  the  acknowledgments 
were  defective,  we  need  not  determine.  The  instru- 
ments appear  to  have  been  authorized  or  ratified  by 
Collier,  Robertson  &  Hambleton,  and  they  not  only  do 
not  contest  them  in  any  manner,  but  allege  a  sale  and 
transfer  of  all  their  property  to  Smith  prior  to  the 
seizure  of  that  in  controversy  at  the  suit  of  the  plain- 
tifif,  and  he  had  actual  possession  of  it  when  this  action 
was  commenced.  The  validity  of  th^  instruments,  as 
between  the  parties  to  them,  and  as  to  all  persons  hav- 
ing actual  notice  of  them,  did  not  depend  upon  the 
acknowledgments.  Smith's  possession  was  notice  to 
the  plaintiff  of  his  interest  in  the  property,  and,  for  the 
purposes  of  this  case  it  is  immaterial  whether  the  instru- 
ments were  duly  acknowledged  and  recorded  or  not. 

III.  It  is  said  the  district  court  erred  in  directing 
a  verdict.  The  evidence  fails  to  show  that  Collier, 
g  iresdMion  Robcrtsou  &  Hamblcton  were  insolvent 

•vWeSS^*.        when  the  merchandise  in  question  was 
ordered,    It  is  true  that,  at  about  the  time 
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this  action  was  commenced,  they  were  indebted  in  a 
large  amount,  as  we  have  stated,  but  the  value  of  their 
assets  was  also  large.  If  it  be  conceded  that  the  jury 
might  have  found  that  they  were,  in  fact,  insolvent 
when  the  sugar  in  question  was  ordered,  it  does  not 
follow  that  the  jury  might  properly  have  found  that  the 
plaintiff  was  entitled  to  recover.  The  fact  that  an 
insolvent  orders  goods  on  credit  is  not  fraudulent, 
unless  coupled  with  an  intent  not  to  pay  for  them,  or 
unless  the  natural  and  probable,  if  not  necessary,  result 
of  his  act  is  to  defraud  the  seller.  Nichols  v.  Pinner,  18 
N.  Y.  299;  Thompson  v.  Pecky  18  N.  E.  Rep.  (Ind.) 
17;  Kelsey  v.  Harrison,  29  Kan.  145;  Bidault  v,  Wales, 
19  Mo.  37;  Cooley,  Torts,  478.  In  Houghtaling 
V.  Hills,  59  Iowa,  287,  this  court  held,  in  eflEect,  that 
a  purchase  made  by  an  insolvent,  who  failed  to  disclose 
his  insolvency,  when,  if  he  had  done  so,  the  sale  would 
not  have  been  made,  was  not  fraudulent,  and  that  it 
was  the  making  of  a  purchase  with  the  intent  on  the 
part  of  the  purchaser  to  take  advantage  of  his  insol- 
vency, and  not  pay  for  the  property  so  obtained,  which 
enabled  the  seller  to  avoid  the  sale.  In  this  case,  it  is 
not  shown  that  the  purchase  was  made  with  any 
fraudulent  intent,  nor  by  means  of  fraudulent  repre- 
sentations. It  does  not  appear  to  have  been  the  duty 
of  Collier,  Robertson  &  Hambleton  to  disclose  their 
financial  condition.  No  relation  of  trust  or  confidence 
existed  between  them  and  the  plaintiff.  In  Dambmann 
V.  Schulting,  75  N.  Y.  61,  it  was  said:  'The  general 
rule  is  that  a  party  engaged  in  a  business  transaction 
with  another  can  commit  a  legal  fraud  only  by  fraudu- 
lent misrepresentation  of  facts,  or  by  such  conduct  or 
such  artifice,  for  a  fraudulent  purpose,  as  will  mislead 
the  other  party,  or  throw  him  off  from  his  guard,  and 
thu£  cause  him  to  omit  inquiry  or  examination  which 
he  would  otherwise  make.  A  paity  buying  or  selling 
property  or  executing  instruments  must,  by  inquiry  or 
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examination,  gain  all  the  knowledge  he  desires.  He  can 
not  proceed  blindly,  omitting  all  inquiry  and  examina- 
tion, and  then  complain  that  the  other  party  did  not 
volunteer  all  the  information  he  had.''  See,  also,  Gra- 
ham  V.  Meyer  J  99  N.  Y.  611,  1  N.  E.  Rep.  143; 
Cleaveland  v.  Richardson,  132  U.  S.  318,  10  Sup.  Ct. 
Rep.  100;  Talcott  v.  Henderson,  31  Ohio  St.  162.  The 
plaintiflE  made  no  inquiry  of  Collier,  Robertson  & 
Hambleton  before  selling  them  the  sugar.  Their  state- 
ment that  they  were  through  with  the  canning  season, 
and  would  have  plenty  of  money,  and  would  discount 
their  bills  promptly,  so  far  as  it  related  to  their  finan- 
cial ability,  was  an  expression  of  an  opinion  in  regard 
to  a  future  event,  and,  so  far  as  is  shown,  was  made  in 
good  faith.  We  conclude  that  the  evidence  submitted 
did  not  authorize  a  verdict  for  plaintiflE,  and  that  the 
court  did  not  err  in  directing  a  verdict.  Meyer  v. 
Houck,  85  Iowa,  319, 

The  judgment  of  the  district  court  is  affibmed. 
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Mary  C.  Banning,  Administratrix,  Appellee,  v. 
CAGO,  Rock  Island  &  Pacific  Railway 
Company,  Appellant. 


Chi- 


1.  Railroads:  injury  at  cRos^ma:  dxjty  to  usten  for  trains. 
When  one  is  about  to  cross  a  railroad  track,  and  knows  that  there  are 
obstacles  which  may  prevent  his  seeing  an  approaching  train, 
and  there  is  nothing  to  prevent  his  stopping  and  listening,  and  his 
attention  is  in  no  way  diverted  by  surronnding  circumstances  from 
listening,  and  it  appears  that,  if  he  had  listened,  the  injury  which  he 
received  by  a  collision  with  a  moving  car  would  have  been  avoided, 
the  failure  to  listen  constitutes  such  negligence  as  will  defeat  a  recov- 
ery for  the  injury. 

2.    :    :  VIEW  OF  PREMISES  BY   JURY:     DISCRETION   OF   COURT. 


In  an  action  for  the  death  of  the  plaintiflTs  intestate  upon  a  railroad 
crossing,  the  court  permitted  the  jury  to  view  the  scene  of  the  acci- 
dent; to  which  the  defendant  objected,  on  the  ground  that  the  prem- 
ises might  have  been  changed  in  the  meantime.  Held,  that  in  tlio 
absence  of  evidence  to  the  oontrary,  it  most  be  presumed  that  tho 
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sitnation  remained  nnchanged,  and  that  permitting  a  view  in  such 
eases  is  a  matter  so  much  within  the  discretion  of  the  trial  court  that 
this  court  can  not  interfere,  where  no  abuse  of  that  discretion  is 
shown. 


8.    :    :   WARNING  OP   DANGER :    SPECIAL  INTERROGATORY.      In 

such  case,  where  the  evidence  showed  that,  as  the  plaintiflTs  intes- 
tate was  approaching  the  crossing,  some  one  remarked,  "Yon  had 
better  hold  up;  the  train  is  coming,''  it  was  error  for  the  court  to 
submit  to  the  jury  the  question,  whether  the  deceased  had  reason  to 
believe  that  the  remark  was  addressed  to  parties  other  than  himself, 
as  the  only  material  question  was  whether  he  heard  it. 

4.   :    :    CONTRIBUTORY  NEGLIGENCE.     An  instruction  that 

the  plaintiff  could  not  recover  if  the  deceased,  by  his  negligence, 
"substantially"  or  "materially"  contributed  to  the  injury,  held,  to 
be  erroneous,  the  true  rule  being  that,  if  the  injured  party  contrib- 
utes in  any  way,  or  in  any  degree,  directly  to  the  injury,  there 
can  be  no  recovery. 

5.  :  :  ELEMENTS  OF  NEGUGENCE:  CONTRADICTORY  INSTRUC- 
TIONS. After  the  court  had,  in  one  instruction,  taken  from  the  jury 
certain  elements  of  negligence  as  charged  in  the  petition,  it  was 
error,  in  other  instructions,  to  tell  the  jury  that  the  plaintiff  could 
recover  if  she  showed  that  the  death  of  her  intestate  was  the  result 
of  one  or  more  of  the  acts  of  negligence  charged  in  the  petition. 

6.  :  :  INSTRUCTION  WITHOUT  EVIDENCE:  COMPARATIVB  NEG- 
UGENCE. An  instruction  intended  to  cover  a  case  where  the  defend- 
ant is  negligent  after  being  aware  of  the  negligence  of  the  injured 
party,  held,  erroneous,  because  there  was  no  evidence  on  which  to 
base  it,  and  because  it  was  so  worded  as  to  lead  the  jury  into  an 
inquiry  as  to  the  comparative  negligence  of  the  defendant  and  the 
deceased ;  the  doctrine  of  comparative  negligence  not  being  recog- 
nized in  this  state. 

Appeal  from  Audubon  District  Court. — Walteb  I. 
Smith,  Judge. 

Friday,  October  6, 1893. 

Action  against  the  defendant  for  damages  for  a 
personal  injury  to  J.  E.  Banning,  which  resulted  in  his 
death.  .  From  a  verdict  and  judgment  for  plaintiff  the 
defendant  appeals. — Reversed. 

Nashy  Phelps  d  Green  and  Wright  <&  Baldwin^  for 
appellant. 
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Theo.  F,  Myers  and  F.  E,  Brainardy  for  appellee. 

KiNNE,  J. — The  plaintiflE's  intestate,  J.  E.  Ban- 
ning, a  man  fifty-three  years  old,  was  on  December  4, 
1890,  injured  by  a  car  of  the  defendant,  which  was 
being  kicked  along  and  upon  its  side  track  at  Audubon, 
Iowa.  He  died  on  the  eighth  of  said  month.  The 
defendant's  depot  in  said  town  is  situated  at  the  end  of 
Broadway  street.  At  the  east  side  of  the  defendant's 
right  of  way,  and  running  past  the  end  of  said  street, 
there  is  a  side  track  of  the  defendant.  There  is  a  side- 
walk on  the  south  side  of  said  street  leading  to  the  de- 
fendant's depot,  which  crosses  the  side  track  before 
mentioned,  and  it  was  at  this  crossing  that  the  accident 
occurred.  It  appears  also  that  this  is  the  only  walk 
from  the  town  which  extends  to  the  depot.  There  are 
a  warehouse  and  some  coal  sheds  south  of  said  walk, 
and  adjacent  to  said  side  track,  which  obstruct  the 
view  of  one  approaching  the  depot  on  said  sidewalk  as 
to  trains  of  the  defendant  south  of  said  crossing  and 
depot,  which  can  only  be  seen  after  passing  said  build- 
ings. It  appears  that  the  train  was  to  leave  at  ten 
o'clock  A.  M.  The  plaintiff's  intestate  was  going  to  the 
depot  for  the  purpose  of  taking  passage  thereon.  At 
about  a  half  hour  prior  to  the  time  for  departure  of  the 
train  on  December  4,  1890,  the  plaintiff's  intestate  went 
west  on  the  sidewalk  toward  the  depot.  He  was  run- 
ning, or,  as  some  of  the  witnesses  say,  was  on  a  ''dog 
trot."  As  he  approached  said  track,  a  freight  car  of 
the  defendant,  which  had  been  detached  from  the  train, 
was  being  kicked  along,  and  upon  said  side  track,  and 
was  crossing  at  the  foot  of  Broadway  and  of  the  side- 
walk, when  the  plaintiff's  intestate  arrived  at  the  same 
point.  He  ran  against  the  car,  and  was  knocked  down, 
and  dragged  for  some  distance. 

The  particular  acts  of  negligence  charged  against 
tho  defendant  are:    Firsts  the  constructing  of  its  side 
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track  so  near  the  warehouse  and  sheds ;  second j  that 
the  switch  track  was  sunk  where  it  crossed  the  street, 
so  as  to  leave  a  ridge  of  dirt  about  a  foot  high  on  the 
east  side  of  it;  thirdy  failure  to  keep  a  flagman  or 
watchman  at  the  place  where  the  side  track  crossed  the 
sidewalk ;  fourth,  that  no  brakeman  was  on  the  detached 
car;  fifth,  that  the  train  which  was  propelling  the  car 
was  running  at  a  negligent  rate  of  speed. 

It  appeared  that  the  deceased  was  a  farmer  and  car- 
penter ;  that  he  was  not  familiar  with  the  depot  grounds 
of  the  defendant,  though  he  had  come  to  Audubon  on 
the  train,  and  hence  must  have  had  some  knowledge  as 
to  the  defendant's  tracks  and  grounds;  that  the  side- 
walk, on  which  he  was  going  to  the  depot  when  injured, 
was  built  and  maintained  by  the  defendant,  and  had 
been  used  by  the  public  for  more  than  ten  years  as  a 
public  crossing;  that  he  died  as  a  result  of  the  injury. 
Damages  were  claimed  in  the  sum  of  ten  thousand  dol- 
lars. 

The  defendant  denied  generally,  and  alleged  that 
the  injuiy  complained  of  was  caused  and  contributed 
to  by  the  deceased.  At  the  conclusion  of  the  testimony 
the  defendant  moved  the  court  to  direct  a  verdict  for 
it,  which  motion  was  overruled.  Over  the  defendant's 
objection,  the  jury  was  permitted  to  view  the  locality 
of  the  accident.  Certain  special  interrogatories,  asked 
by  both  parties,  were  submitted  to  the  jury. 

I.     Error  is  assigned  on  the  refusal  of  the  court  to 

direct  a  verdict  for  the  defendant.     The  motion  to 

direct  a  verdict  was  based  upon  the  negli- 

*  injo^^a^"       gence  of  the  deceased,  which  contributed 

to  iiHien'for     to  the  accideut,  and  a  failure  to  establish 

trains.  ' 

negligence  on  the  part  of  the  defendant. 
It  appears  that,  when  Banning  was  running  towards 
the  depot,  he  was  warned  that  a  train  was  approaching, 
but  he  did  not  heed  the  warning.  The  evidence,  with- 
out conflict,  shows  that  the  whistle  was  sounded  several 
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times,  and  the  bell  rung.  He  paid  no  attention  to  these 
signals  of  danger,  if  he  heard  them,  but  kept  on  until 
he  collided  with  the  moving  car.  He  knew  he  was 
approaching  a  railroad  track,  always  a  place  of  danger, 
and  it  was  his  duty,  even  in  the  absence  of  any  special 
warning,  or  of  the  giving  of  signals  of  those  in  charge 
of  the  train,  to  use  his  sense  of  hearing  as  well  as  of 
sight.  Whether  or  not  he  heard  the  train  will  never  be 
known.  It  does  not  appear  that  his  sense  of  hearing 
or  seeing  was  in  any  way  impaired,  and,  if  he  had 
stopped  and  listened,  he  would  have  certainly  heard 
the  train,  and  avoided  the  accident.  The  slightest 
observation  would  have  shown  him  that  his  duty  to 
listen  was  all  the  more  necessary  by  reason  of  tha 
obstructions  which  would  prevent  him  from  seeing  the 
train  until  it  had  arrived  at  the  street  line ;  yet  he  took 
no  care  to  protect  himself  from  danger  by  stopping  and 
listening,  but  rushed  heedlessly  on  to  his  death.  Some 
six  men,  besides  the  railroad  employees,  testified  to  the 
blowing  of  the  whistle  and  ringing  of  the  bell.  They 
all  knew  a  train  was  near,  and  some  of  them  were  wait- 
ing for  it  to  pass  when  the  deceased  was  approaching 
the  track. 

But  the  signals  given  by  the  train  were  not  the  only 
warnings  that  deceased  had.  Before  he  reached  the 
train  he  was  told  to  hold  up ;  that  a  train  was  coming. 
He  looked  towards  the  speaker,  made  no  reply,  and 
continued  running  towards  the  track.  As  others,  no 
more  favorably  situated  than  he,  heard  the  signals  of 
the  approaching  train,  it  must  be  presumed  that,  if  he 
had  listened,  he  also  would  have  heard  them.  There 
is  no  evidence  that  deceased  took  any  steps,  whatever, 
to  ascertain  if  the  train  was  coming.  Even  though  he 
was  approaching  a  railroad  depot  for  the  purpose  of 
taking  passage  upon  a  train,  still  he  was  bound  to  know 
that  it  was  a  place  of  known  danger,  and  to  make  rea- 
sonable use  of  his  senses  of  sight  and  hearing  for  the 
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preservation  of  his  person  from  harm.  The  jury,  in  a 
special  finding,  say  they  do  not  know  whether  deceased 
listened  or  not.  It  is  true  that  a  failure  to  look  and 
listen  will  not  always  defeat  a  recovery.  But  where,  as 
in  this  case,  one  is  about  to  cross  a  railroad  track,  and 
knows  that  there  are  obstacles  which  may  prevent  his 
seeing  an  approaching  train,  and  there  is  nothing  to 
prevent  his  stopping  and  listening,  and  his  attention  is 
in  no  way  diverted  by  surrounding  circumstances  from 
listening,  and  it  appears  that,  if  he  had  listened,  the 
injury  would  have  been  avoided,  the  general  rule  must 
be  held  to  apply  that  a  failure  to  listen  constitutes  such 
negligence  as  will  defeat  a  recovery.  As  supporting 
this  rule,  we  refer  to  the  following  cases:  Lang  v.  Min- 
ing Co.,  49  Iowa,  469;  Artz  v.  Chic,  B.  I.  S  P.  B'y 
Co. J  34  Iowa,  153;  Dodge  v.  Chic,  B.  I.  &  P.  Ry  Co., 
34  Iowa,  276;  Carlin  v.  Chic,  B.  I.  &  P.  B'y  Co.,  37 
Iowa,  316;  Payne  v.  Chic,  B.  L  &  P.  B'y  Co., 39  Iowa, 
523;  Haines  v.  III.  Cent.  Ry  Co.,  41  Iowa,  227;  Benton 
V.  Cent.  Iowa.  B^y  Co.,  42  Iowa,  192;  Funston  v.  Cent. 
Iowa  B^y  Co.,  61  Iowa,  452;  Schaefert  v.  Chic,  M.  d 
St.  P.  Wy  Co.,  62  Iowa,  624;  Griffin  v.  Chic,  B.  I. 
&  P.  Ry  Co.,  68  Iowa,  638;  Sala  v.  Chic,  B.  I.  <&  P. 
B^y  Co.,  85  Iowa,  678.  There  is  no  evidence  that  the 
defendant  knew,  or  by  the  exercise  of  reasonable  care 
could  have  known,  that  the  deceased  was  about  to 
attempt  to  go  upon  the  track,  regardless  of  the  moving 
car.  The  motion  should  have  been  sustained.  The 
plaintiff  had  failed  to  establish  an  element  in  her  case 
essential  to  her  recovery,  the  freedom  of  the  deceased 
from  negligence  which  contributed  to  produce  the 
injury.  As  we  have  endeavored  to  show,  if  the  deceased 
had  not  been  guilty  of  negligence,  this  accident  would 
never  have  happened. 

II.     It  is  said  that  the  court  erred  in  permitting 
the  jury  to  view  the  scene  of  the  accident.  It  is  insisted 
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2. . .  y,e^  that  the  premises  may  have  been  differ- 

ju.7?diwii!'^  ent  when  viewed  by  the  jury  from  what 
uon  of  court.  ^^^^  were  when  the  accident  occurred. 
The  evidence  does  not  sustain  the  contention.  For 
aught  that  appears,  the  premises  were  in  all  respects  as 
when  the  injury  resulted.  Certainly  in  the  absence  of 
evidence  to  the  contrary,  we  may  well  presume  that 
there  had  been  no  change.  This  matter  of  permitting 
a  view  is  so  much  in  the  discretion  of  the  trial  court 
that  we  should  not  be  justified  in  interfering  with  its 
action  in  that  respect  unless  an  abuse  of  that  discretion 
is  shown.     No  such  case  is  made  in  this  record. 

III.  The  fourteenth  interrogatory  should  not 
have  been  submitted  to  the  jury.  It  read:  **Did  the 
3  . .^^p.  decedent,   J.   E.   Banning,   have    reason 

Sl^^sJeiiSi     to  believe  that  the  remark  of  0.  Ken- 

Citerroffatory.    ^^^^    jj    ^^^y    ^^     ^^^^^    ^^    addrCSSCd 

to  parties  other  than  himself!''  The  jury  answered 
this,  *'Yes.''  The  remark  referred  to  was:  **You 
had  better  hold  up,  the  train  is  coming.''  Now,  it 
was  entirely  immaterial  to  whom  the  remark  was  ad- 
dressed. The  real  question  is,  did  the  deceased  hear 
the  remark.  If  so,  it  being  a  warning  of  impending 
danger,  he  was  in  duty  bound  to  heed  the  admonition, 
as  much  as  if  it  had  been  directed  to  him.  The  only 
evidence  which  can  be  said  to  tend  to  show  that  the 
remark  was  not  addressed  to  the  deceased  is  that  of  a 
witness  who  says,  that  the  thought  the  remark  was 
addressed  to  him  (the  witness),  not  to  the  deceased. 
But,  as  we  have  said,  it  is  not  material  to  whom  it  was 
made,  if  the  deceased  heard  it. 

IV.  The  jury  were  told  in  the  third  instruction 
that  defendant  would  not  be  liable  if  the  injured  party 

^^substantially"  contributed  to  the  injury. 

**  t^ibut^'  S2|-  In  the  fifth  instruction  they  were  told  it 

^^^^'  was  incumbent  on  plaintiff  to  show  that 

deceased  was  not  guilty  of  negligence  which  ''mate- 
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rially^'  contributed  to  the  accident.  The  same  thought 
is  also  found  in  the  eleventh  instraction.  These 
instructions  are  all  erroneous.  The  rule  is  that,  if  the 
injured  party  contributed  in  any  way,  or  in  any  degree 
directly  to  the  injury,  there  can  be  no  recovery. 
McAunich  v.  Miss.  <&  Mo.  Wy  Co.j  20  Iowa,  338; 
Haley  v.  Chic.  <&  N.  W.  B'y  Co.,  21  Iowa,  15.  Now,  the 
rule  given  the  jury  was  that  the  plaintiff's  intestate's 
negligence,  in  order  to  defeat  recovery,  must  have  ma- 
terially or  substantially  contributed  to  produce  the  in- 
jury; that  is,  the  negligence  of  the  deceased  must  have 
contributed  *4n  an  important  degree"  to  the  injury  in 
order  to  prevent  a  recovery.  Such  is  not  the  law  in 
this  state.  Arlsf  v.  Chic.y  R.  I.  <&  F.  R'y  Co.,  38 
Iowa,  296. 

V.  In  the  fourth  instruction  the  court  takes  from 
the  jury,  as  elements  of  negligence,  the  charge  of  the 

construction  and  maintenance  of  the  side 
*  ^w'litSi-  track  near  the  warehouse,  also  the  charge 
tradictorj in-    as  to  the  bank  of  earth  east  of  the  track; 
yet  afterwards  the  jury  are  told  that  the 
plaintiff  could  recover  if  she  showed,  by  a  preponderance 
of  the  evidence,  that  the  death  of  her  intestate  was  the 
direct  or  proximate  result  of  one  or  more  acts  of  negli- 
gence charged  in  the  petition.    The  jury  should  have 
been  confined  to  the  charges  of  negligence  remaining, 
after  eliminating  those  mentioned  in  the  fourth  instruc- 
tion. 

VI.  We  do  not  think  the  testimony  justified  the 
giving  of  the  eighth  instraction.    It  seems  to  have 

been  intended  to  cover  a  case  where  there 

*'  ^oti^'wiui-  was  evidence  to  show  that  the  defendant 

SomparstiTe '   was  negligent  after  being  aware  of  the 

negligence  of  the  mjured  pai-ty.    There 

was  no  evidence  tending  to  establish  such  a  state  of 

acts.      The    instruction    was   erroneous   in    another 

respect,  in  that  it  was  so  worded  as  to  cause  the  jury 
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to  institute  an  inquiry  as  to  the  comparative  negli- 
gence of  the  deceased  and  the  defendant.  The  doc- 
trine of  comparative  negligence  is  not  followed  in  this 
state;  and  if  the  deceased  contributed  directly,  in  any 
degree,  or  to  any  extent,  in  producing  the  injury,  the 
plaintiflE  can  not  recover. 

The  judgment  below  must  be  bevebsed. 


John  H.  Riepe,  Appellee,  v.  J.  Elting,  Appellant. 

1.  Evidence:  objeotioks  too  late  ok  appxal.  The  snpreme  court 
will  not  consider  objections  to  rulings  on  evidence,  when  it  appears 
that  such  objections  were  not  made  in  the  court  below. 

2.  Highways:  trss  of:  TUBNma  to  lift  nr  violation  of  statute: 
colubion:  NxauoxNOE.  Although  section  1000  of  the  Code  provides, 
that  persons  meeting  each  other  on  public  highways  shall  give  one 
half  of  the  same  by  turning  to  the  right,  and  that  persons  violating 
such  provision  shall  be  liable  for  all  damages  resulting  therefrom,  and 
shall  also  be  liable  to  a  fine,  upon  the  prosecution  of  the  person 
wronged,  yet  the  fact  that  one  who  is  traveling  on  horseback,  in  the 
nighttime,  turns  to  the  left,  when  he  hears  another  approaching  with 
a  vehicle,  is  not  conclusive  evidence  of  negligence  on  his  part,  so  as 
to  preclude  a  recovery  for  his  horse,  when  killed  by  a  collision  with 
the  vehicle. 

8.  InBtruotions:  when  pbopeblt  refused:  objeotioks  too  late. 
Alleged  error  in  giving  an  instruction  can  not  be  considered  in  this 
court,  where  no  objection  was  made  to  it  when  given,  and  the  giving 
of  it  has  not  been  assigned  as  error.  And  it  is  not  error  to  refuse 
instructions  asked,  when,  so  far  as  they  are  correct  and  applicable, 
they  are  substantially  embraced  in  the  charge  given. 

4.  Highways:  use  of:  tubnihq  to  left:  oollision:  neglioenoe: 
EVIDENOE  to  SUPPORT  VERDICT.  The  plaintiffs  two  sons  were  riding 
the  plaintiff's  horses  toward  the  west,  upon  a  public  highway,  in  the 
nighttime,  when  they  heard  the  defendant  approaching  them  rapidly 
from  the  west  with  a  vehicle,  but  could  not  see  him  on  account  of  the 
darkness.  There  was  a  space  of  about  ten  feet  between  the  traveled 
part  of  the  road  and  the  fence  on  the  north,  and  one  of  the  boys,  who 
was  riding  a  light  bay  horse,  turned  to  the  right  into  this  space,  while 
the  other  boy,  who  was  riding  a  black  horse,  turned  to  the  left,  so 
that  he  was  about  ten  feet  south  of  the  traveled  track  when  his  horse 
was  struck  and  killed  by  the  shaft  of  the  defendant's  vehicle,  the 
defendant  having  turned  to  his  own  right  when  meeting  the  boys.  In 
an  action  by  the  plaintiff  to  recover  the  value  of  the  horse,  held,  that, 


Oct.  1893]  RiEPE  V.  Elting.  83 

in  view  of  all  the  eironmstances,  the  court  properly  submitted  to  the 
jury  the  question  of  the  defendant's  negligence,  and  that  of  the  con- 
tributory negligence  of  the  boy  who  rode  the  horse,  and  that  a  verdict 
for  the  plaintiff  would  not  be  set  aside  on  appeal,  as  being  unsupported 
by  the  eyidenoe.    Bothrook  and  Granger,  JJ.,  dissenting. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smyth,  Judge. 

Saturday,  Octobee  7, 1893. 

Action  to  recover  the  value  of  a  horse,  the  death 
of  which  is  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant appeals. — Affirmed. 

8.  L.  Glasgow^  for  appellant. 

Seerley  &  Clarky  for  appellee. 

Robinson,  C.  J. — The  death  of  the  horse  was  the 
result  of  a  collision  with  a  horse  and  a  road  cart  driven 
by  the  defendant.  In  the  evening  of' the  twenty-second 
day  of  March,  1890,  John  and  Fred  Riepe,  sons  of  the 
plaintiff,  left  the  town  of  Sperry  for  their  home,  riding 
horses.  The  road  which  they  traveled  led  westward, 
and  was  crossed  at  the  distance  of  a  half  mile  by 
another,  called  the  '^Wapello  Road.'^  From  the  place 
of  crossing,  the  traveled  portion  of  the  Sperry  road  led 
in  a  direction  north  of  east,  until,  at  a  point  about  one 
hundred  feet  east  of  the  crossing,  it  was  within  a  few 
feet  of  the  fence  on  the  north  side  of  the  road.  The 
accident  occurred  south  of  that  point.  The  young  men 
were  walking  their  horses,  John  being  on  the  north, 
and  Fred  on  the  south,  side  of  the  traveled  portion  of 
the  road.  As  they  approached  the  place  described,  the 
defendant  drove  on  the  Wapello  road  from  the  south  until 
he  reached  the  Sperry  road,  and  then  turned  eastward. 
It  was  so  dark  that  objects  could  be  seen  but  a  short 
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distance  away,  but  John  and  Fred  heard  the  approach- 
ing horse  and  cart,  and  turned  out  of  the  traveled  part 
of  the  road  to  permit  them  to  pass.  John,  who  was 
riding  a  horse  of  a  light  bay  color,  turned  to  the  right; 
while  Fred  who  was  riding  the  horse  in  controversy,  the 
color  of  which  was  black,  turned  to  the  left  or  southward. 
When  his  horse  was  eight  or  ten  feet  south  of  the  traveled 
part  of  the  road,  it  was  struck  in  the  side  by  a  shaft  of 
the  cart,  receiving  an  injury,  which  caused  its  death  the 
next  day.  The  plaintiflE  claims  that  the  defendant  was 
driving  at  a  high  and  reckless  rate  of  speed  at  the  time 
of  the  accident,  and  that  the  collision  was  the  result  of 
his  negligence.  The  defendant  denies  that  he  was  neg- 
ligent, and  claims  that  he  was  using  due  care,  and 
driving  at  a  moderate  rate  of  speed,  when  the  accident 
occurred;  that  the  night  was  so  dark  that  at  first  he 
saw  only  John  and  his  horse;  and  that,  in  endeavoring 
to  avoid  them,  he  turned  southward,  when  a  shaft  of  his 
cart  struck  the  horse  in  question,  which  he  then  saw 
for  the  first  time ;  that  he  had  no  reason  to  look  for  any 
one  on  that  side  of  the  road;  and  that  Fred  violated  a 
statutory  requirement,  and  was  negligent  in  being  there. 
I.  A  witness  was  asked,  concerning  the  defend- 
ant, a  question  as  follows:  *'What  are  his  habits  in 
,  „  regard  to  being  a  reckless  driver?'^    The 

SSeon^appeaf.  d^i^iid^i^t  objcctcd  to  the  qucstiou  as  being 
incompetent,  irrelevant,  and  immaterial. 
The  objection  was  overruled,  but  the  question  was  not 
answered.  The  witness  was  then  asked,  *'Did  you 
know  the  habits  of  Mr.  Elting  in  reference  to  fast  and 
reckless  driving  prior  to  March  22,  1880?'^  and 
answered  without  objection,  *'I  can't  just  say.'^  He 
was  then  told  to  ^^answer  the  question,^'  and  in 
response  said,  *'I  have  seen  him  drive  faster  than  I 
would  allow  a  team  of  mine  driven.^'  The  witness  was 
then  told  to  '^answer  the  question  *yes'  or  'no,'  '^  and 
stated  as  follows:     ''Well,  I  haven't  seen  him  drive 
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just  reckless.  I  have  seen  him  drive  faster  than  I 
would  myself,  or  would  allow  a  team  of  mine  driven. 
That  is  as  near  as  I  can  say."  The  additional  abstract 
shows  that  the  only  objection  made  to  this  testimony 
was  that  interposed  to  the  first  question,  and  that  was 
not  answered.  No  objection  was  made  to  any  of  the 
questions  answered.  If  it  be  conceded  that  the  objec- 
tion made  should  be  regarded  as  applying  to  the  second 
question,  it  is  evident  that,  if  the  question  was  errone- 
ous, no  prejudice  could  have  resulted  from  the  answer 
which  it  sought,  which  was  either  "Yes''  or  **No.'' 
The  answers  given  were  not  responsive  to  the  question, 
but  they  were  not  objected  to,  nor  was  any  eflEort  made 
to  have  them  excluded.  The  defendant  claims  that 
the  evidence  was  immaterial,  but  he  has  not  preserved 
any  right  to  object  to  it  at  this  time,  and  for  that 
reason  the  objection  he  makes  can  not  be  further  con- 
sidered. 

II.     Section  1000  of  the  Code  contains  provisions 
as  follows:     "Persons   meeting    each    other  on  the 
public  highways  shall  give  one  half  of  the 
nM^^tTmrn-   Same    by     turning    to    the    right.    All 
lutSS^'^ciui-  P^^^^s  failmg  to  observe  the  provisions 
ge?oi!**"'      ^^  *^^^  section  shall  be  liable  to  pay  all 
damages    resulting   therefrom,    together 
with  a  fine  not  exceeding  five  dollars,  but  no  prosecu- 
tion shall  be  instituted  except  on  complaint  of  the 
person  wronged.''    The  defendant  asked  the  court   to 
instruct  the  jury  that  if  they  found  "from  a  fair  pre- 
ponderance of  the  evidence  that  the  son  of  the  plaintiff, 
on  meeting  the  defendant  upon  the  highway  in  question, 
turned  to  the  left,  instead  of  to  the  right,  then,  and  in 
that  case,  the  son  of  the  plaintiff  did  not  use  reasonable 
care  and  diligence,  and  was  guilty  of  negligence,  and 
your  verdict  shall  be  for  the  defendant,  unless  you 
should  further  find,  from  a  fair  preponderance  of  the 
evidence,  that  the  defendant,  well  knowing  this  fact, 
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recklessly  and  wantonly  drove  upon  and  against  the 
horse  in  question,  and  caused  the  injury  complained 
of.^^  There  was  no  evidence  that  the  defendant  knew 
that  the  son  had  turned  to  the  left  until  the  moment  of 
collision ;  hence  there  was  no  evidence  that  the  defend- 
ant, knowing  that  fact,  had  recklessly  and  wantonly 
driven  against  the  horse  which  was  injured.  The  evi- 
dence showed  without  conflict  that  the  son  did  turn  to 
the  left,  and  the  theory  of  the  instruction  asked  is, 
therefore,  that  the  fact  that  the  son  turned  to  the  left 
was  in  law  conclusive  evidence  of  negligence,  which 
would  defeat  a  recovery  by  the  plaintiflE.  The  court 
refused  to  instruct  the  jury  as  asked. 

Numerous  authorities  have  been  called  to  our 
attention  which  define  and  illustrate  what  is  known  as 
the  *4aw  of  the  road.'^  Some  of  them  are  referred  to 
in  Elliott's  Roads  &  Streets,  618  et  seq.^  1  Thompson  on 
Negligence,  281  et  seq.,  and  2  Shearman  &  Redfield  on 
Negligence,  section  649.  In  the  sections  of  2  Shear- 
man &  Redfield  on  Negligence  cited  it  is  said  that,  *4t 
is  the  universal  custom  in  America  for  travelers, 
vehicles,  and  animals  under  the  charge  of  man  to  take 
the  right  hand  of  the  road  when  meeting  each  other,  if 
it  is  reasonably  practicable  to  do  so ;  and  this  rule  is 
enforced  by  statute  in  many  states,  so  far  as  it  relates 
to  travelers  in  vehicles  or  on  horseback.  The  statutes 
upon  this  subject  generally  prescribe  that  travelers 
shall  pass  on  the  right  of  the  center  of  the  road.  This 
means  the  center  of  the  lawfully  worked  part  of  the 
road.  No  one  is  bound  to  leave  that  part  of  the  road 
while  there  is  room  upon  it,  even  though  the  smooth 
part  be  entirely  on  one  side  of  the  road.''  A  statute 
of  Massachusetts  requires  every  traveler  reasonably  to 
*^drive  his  carriage  or  other  vehicle  to  the  right  of  the 
middle  of  the  traveled  part  of  the  road"  upon  meet- 
ing a  carriage  or  other  vehicle.  Parker  v.  AdamSy  12 
Mete.   (Mass.)  418.    A   statute  of   New  Hampshire 
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requires  that  all  persons  meeting  each  other  on  any 
road  within  the  state,  traveling  with  carriages,  shall 
reasonably  turn  to  the  right  of  the  center  of  the  traveled 
part  of  such  road.  It  was  said  in  Brooks  v.  Harty  14 
N.  H.  309,  that  the  object  of  the  statute  was  *'to 
facilitate  and  render  safe  the  public  travel,  and  to 
prevent  all  interruptions  thereof  by  prescribing  the 
duty  of  each  traveler  in  reference  to  every  other,  and 
by  pointing  to  each  the  part  of  the  way  over  which  he 
may  in  safety  travel  without  meeting  with  other 
obstacles  to  impede  his  progress,  or  from  which  he 
might  otherwise  suffer  detriment.  ^^  A  statute  of  Ken- 
tucky provides  that  **all  vehicles,  of  every  kind,  meet- 
ing, shall  give  to  each  other  one  half  of  the  macadam- 
ized part  of  the  road,  each  passing  to  the  right.'' 
Johnston  V.  Small^  5  B.  Mon.  27. 

Our  attention  has  not  been  called  to  any  decision 
which  construes  a  statute  in  all  respects  like  that  of 
this  state,  but  we  may  well  consider  what  may  be 
termed  the  ^'common  law''  of  the  road,  and  decisions 
construing  it,  and  statutes  which  are  designed  to  regu- 
late and  make  safe,  and  free  from  interruption,  travel 
upon  public  ways.  The  terms  ''highway"  and  **road," 
as  used  in  the  statute  of  this  state,  include  bridges, 
and  may  include  streets  of  towns.  Code,  sections 
45,  subdivision  5,  952,  953.  Bridges  need  not  be  more 
than  sixteen  feet  in  width.  Code,  section  1001.  But 
highways  are  from  forty  to  sixty-six  feet  in  width. 
Code,  section  921.  The  streets  of  a  town  may  be  much 
wider.  The  appellant  contends  that  he  was  entitled, 
not  merely  to  one  half  of  the  traveled  portion  of  the 
traveled  highway,  but  to  one  half  of  the  whole  of  it,  at 
the  place  of  meeting.  The  language  of  the  statutes  is 
that  **persons  meeting  each  other  on  the  public  high- 
ways shall  give  one  half  of  the  same  by  turning  to  the 
right,"  and  we  are  of  the  opinion  that  in  a  proper  case 
a  person  so  meeting  another  would  be  entitled  to  one 
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half  of  the  full  width  of  the  roadway.  We  are  not 
prepared  to  say,  however,  that  in  all  cases  where  two 
persons  approach  each  other  on  a  public  highway  with 
the  intent  of  passing,  it  is  the  duty  of  each  to  use  only 
that  part  of  it  which  is  on  his  right  of  the  center,  and 
that,  if  either  should  pass  the  other  on  the  left  of  such 
line,  he  would  violate  and  thus  incur  the  penalty  of  the 
statute.  It  is  only  when  one  meets  another  that  he  is 
required  to  turn  to  the  right.  He  has  the  right  to  use 
any  part  of  the  highway  which  is  unoccupied,  and 
which  is  not  desired  for  the  use  of  another.  Dunham 
V.  Backliffj  71  Me.  347 ;  Johnson  v.  Smally  5  B.  Mon. 
27;  Parker  V.  Adams,  12  Mete.  (Mass.)  418;  Aston  v. 
Heaven,  2  Esp.  533 ;  Daniels  v.  Clegg,  28  Mich.  42. 
Among  the  definitions  of  the  word  *'meet''  given  by 
Webster  are  the  following:  **To  come  together  by  an 
approach  from  an  opposite  direction;  to  come  upon  or 
against;  to  come  together  by  mutual  approach;  to 
come  face  to  face;  to  join.''  As  used  in  the  statute 
under  consideration,  the  phrase  '^persons  meeting  each 
other''  does  not  mean  merely  persons  passing  each 
other  while  going  in  opposite  directions,  but  it  implies 
a  coming  together  in  such  manner  that  there  would  be 
an  actual  collision,  or  an  apparent  danger  of  one,  if 
they  should  pursue  their  course  without  change  of 
direction.  If  one  person  travel  along  one  side  of  a 
highway,  and  another  passes  along  the  other,  there  is 
no  ^'meeting,"  within  the  meaning  of  the  statute,  and 
no  violation  of  its  provisions,  and  that  would  be  true 
even  though  each  person  should  be  on  the  left  side  of 
the  highway.  To  hold  otherwise  would  be  to  ignore 
the  evident  purpose  of  the  statute.  Although  a  viola- 
tion of  it  is  made  a  criminal  oflEense,  yet  no  prosecution 
can  be  instituted  except  on  the  complaint  of  the  person 
wronged.  But  a  person  is  not  wronged  unless  his  right 
to  use  the  highway  is  in  some  way  interfered  with  by 
another.    All  persons  have  the  right  to  use  public  high- 
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ways  in  a  lawful  manner  for  lawful  purposes,  but  a 
person  not  desiring  a  given  part  of  a  highway  for  his 
own  use  can  not  prevent  others  from  making  a  proper 
use  of  it. 

It  frequently  happens  that  the  traveled  and  only 
practicable  part  of  a  highway  is  on  one  side  of  its  center. 
Where  that  is  the  case,  if  the  theory  of  the  appellant 
be  true,  every  one  who  passes  along  the  left  of  the 
center  is  liable  to  a  fine  at  the  instance  of  each  person 
going  in  the  opposite  direction  whom  he  passes,  even 
though  such  person  is  not  in  any  manner  interfered 
with,  but,  at  his  own  election,  travels  along  the  outer 
side  of  the  highway,  leaving  ample  room  for  the  passage 
of  persons  and  vehicles  going  in  the  opposite  direction. 
It  is  scarcely  necessary  to  say  that  the  statute  was  not 
intended  to  impose  fines  in  cases  of  that  kind.  In  this 
case,  had  the  defendant  continued  in  the  traveled  part 
of  the  highway,  there  would  have  been  no  meeting, 
within  the  meaning  of  the  statute,  and,  therefore,  no 
violations  of  its  provisions.  What  the  son  of  the 
plaintiff  did  was  to  try  to  avoid  meeting  the  defendant, 
and  it  can  not  be  said  as  a  matter  of  law  that,  having 
failed  in  this  attempt,  he  was  negligent  in  making  it. 
In  the  case  of  Johnson  v.  Smalls  5  B.  Mon.  27,  it 
appeared  that  the  plaintiff's  team  in  ascending  a  hill 
was  occupying  the  left  part  of  the  road  when  a  stage 
suddenly  appeared,  descending  the  hill,  but  a  short 
distance  from  him.  He  could  not  have  crossed  the 
road  in  time  to  avoid  a  collision,  and  it  was  held,  in 
effect,  that  he  was  not  negligent,  and  that  he  could 
recover  for  injuries  which  were  caused  by  the  stage. 
In  Wrinn  v.  Jones,  111  Mass.  360,  it  appeared  that  a 
collision  occurred  between  the  teams  of  the  plaintiff  and 
the  defendant  on  a  bridge.  The  trial  court  instructed 
the  jury  that  the  mere  fact  that  the  defendant  was  on 
the  left  side  of  the  bridge  when  the  accident  occurred 
was  not  evidence  of  negligence;   that  he  had  a  right  to 


90  RiEPE  V.  Elting.  [89  Iowa 

travel  on  all  parts  of  the  bridge,  the  only  obligation 
imposed  upon  him  being  to  reasonably  turn  to  the 
right ;  and  that  instruction  was  approved,  the  supreme 
judicial  court  of  Massachusetts  holding  that  the  whole 
question  of  fact  was  rightly  submitted  to  the  jury.  In 
Clay  V.  Woody  5  Esp.  44,  it  was  said  that  a  person 
whose  property  was  injured  while  on  the  wrong  side  of 
the  road  might,  nevertheless,  recover  damages,  if  there 
was  ample  room  for  the  party  who  caused  the  accident 
to  pass  in  safety,  and  that  the  question  was  for  the  jury 
to  determine.  The  general  rule  seems  to  be  that,  where 
a  collision  occurs  between  the  horse  or  vehicle  of  a 
person  on  the  wrong  side  of  the  road  and  that  of  a  per- 
son coming  towards  him,  the  presumption  is  that  it  was 
caused  by  the  negligence  of  the  person  who  was  on  the 
wrong  side  of  the  road,  but  that  his  presence  on  that 
side  may  be  explained  and  justified.  2  Shear.  &  E., 
Neg.,  section  650;  Elliott  on  Roads  &  Streets,  620. 
We  conclude  that  the  fact  that  the  son  of  the  plaintiff 
was  on  the  left  of  the  center  of  the  road  when  the  acci- 
dent in  question  occurred  was  at  most  only  ^rima  fade 
evidence  of  negligence.  The  instruction  under  consid- 
eration was,  therefore,  properly  refused. 

III.     Complaint  is  made  of  the  fifth  paragraph  of 
the  charge.    We  find,  however,  that  no  objection  was 

made  to  it  when  it  was  given,  and  that 

*  when^p?op2^  the  giviug  of  it  was  not  assigned  as  error. 

objeouons  too  It  will  uot,  therefore,  be  further  considered. 

Numerous  other  questions  have  been  dis- 
cussed which  are  not  of  sufficient  importance  to  be  con- 
sidered in  detail.  It  is  insisted  that  the  court  erred  in 
refusing  certain  instructions  asked  by  the  defendant  in 
addition  to  the  one  we  have  considered.  We  find, 
however,  that  so  far  as  they  are  correct  and  applicable 
to  this  case,  they  were  substantially  given  in  the  charge. 
The  court  failed  to  state  in  connection  with  each  refer- 
ence to  the  evidence  required  to  justify  a  verdict  for 
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the  plaintiff  that  it  must  be  a  preponderance  of  the 
evidence,  but  it  was  not  necessary  to  do  so.  The  jury 
were  charged  that  the  burden  was  upon  the  plaintiflE  to 
prove  by.  a  fair  preponderance  of  the  evidence  certain 
facts  to  entitle  him  to  recover,  and  it  was  not  necessary 
to  repeat  that  statement.  Other  objections  to  the 
charge  are  made,  but  we  do  not  find  them  to  be  well 
founded. 

IV.    It  is  said  that  the  verdict  is  not  sustained  by 

sufficient  evidence,  for  the  reason  that  it  does  not  show 

that  the  accident  was  the  result  of  the 

^  uBS^tl^iink'   carelessness  or  negligence  of  the  defend- 

co*ii8on®:  W-  ant,  but  does  show  it  was  wholly  caused 

denoe  to  rop-  by   the  carclessncss  of  the  son  of  the 

port  Terdlot.         *' 

plaintiff,  and  that  the  accident  was  without 
fault  on  the  part  of  the  defendant.  Although  there 
was  much  conflict  in  the  evidence,  the  jury  were  author- 
ized to  find  that  the  son  of  the  plaintiff  was  not  in  any 
respect  negligent  in  turning  to  the  left,  and  that  he 
was  diligent  in  seeking  to  avoid  the  accident.  They 
were  also  justified  in  finding  that  the  defendant  drove 
at  a  high  and  dangerous  rate  of  speed,  without  using 
due  care  to  prevent  collision  with  persons  who  might 
be  traveling  on  the  road. 

It  is  the  well  known  usage  in  this  state,  general,  if 
not  universal,  for  pedestrians  and  horsemen  to  yield 
all  of  the  traveled  way  to  vehicles,  and  for  light 
vehicles  to  yield  in  like  manner  to  heavy  ones.  The 
usage  is  not  confined  to  this  state  but  prevails  in  others. 
In  the  case  of  Washburn  v.  Tracy,  2  D.  Chip.  136, 
decided  by  the  supreme  court  of  Vermont  in  the  year 
1824,  it  was  said :  * *It  is  ordinarily  the  duty  of  a  person 
on  horseback  to  give  the  traveled  path  to  one  who  is 
traveling  in  a  wagon  or  other  vehicle,  sanctioned  by 
common  consent  and  immemorial  usage.''  In  Grier 
V.  Sampson,  27  Pa.  St.  192,  it  was  said:  **It  is  the 
general  custom  of  the  country  for  persons  meeting  on 
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a  highway  to  pass  on  the  right;  but,  when  a  horseman 
or  a  light  vehicle  can  pass  on  the  left  of  a  heavily-laden 
team,  it  is  their  duty  to  give  way,  and  leave  the  choice 
to  the  more  unwieldy  vehicle. '^  See,  also,  to  the  same 
eflfect,  Beach  v.  Parmeler,  23  Pa.  St.  196.  Custom 
can  not  control  a  statute,  and  it  can  not  be  said  that  in 
this  state  it  is  the  duty  of  pedestrians  and  horsemen 
to  yield  the  traveled  way  to  vehicles,  nor  for  persons 
driving  teams  lightly  loaded  to  yield  to  those  more 
heavily  loaded ;  but  to  do  so  is  not  only  not  unlawful, 
but  to  perform  an  act  which  is  recognized  by  an 
enlightened  public  as  meritorious,  and  to  be  com- 
mended. In  fact  such  a  practice  is  demanded  by 
public  opinion.  When  a  person  yields  the  way  for  the 
benefit  of  another,  it  is  an  evidence  of  care,  rather  than 
of  negligence.  In  this  case  the  brothers  were  riding 
together.  They  were  made  aware  of  the  approach  of 
the  defendant  before  they  could  see  him,  by  the  noise 
of  his  horse  and  cart.  They  testify  that  the  defendant 
approached  them  very  rapidly.  The  existing  darkness 
seemed  to  make  it  advisable  for  them  to  leave  the 
traveled  way  in  order  to  avoid  accident,  and  general 
usage  sanctioned  their  doing  so  as  an  act  of  courtesy. 
The  space  between  the  traveled  portion  of  the  road  and 
the  north  fence  was  from  eight  to  ten  feet  in  width. 
Fred  could  have  turned  to  the  right,  as  John  did,  and 
perhaps  would  have  passed  the  defendant  safely  if  he 
had  done  so ;  but,  in  view  of  the  darkness  and  the  nar- 
rowness of  the  space  on  that  side,  it  can  not  be  said  as 
a  matter  of  law  that  he  was  negligent  in  turning  to  the 
left.  He  not  only  tunied  in  that  direction,  but  went  so 
far  that  there  was  a  space  of  nearly  twenty  feet  between 
his  horse  and  that  of  his  brother  through  which  the 
defendant  could  have  driven.  It  is  not  probable  that 
the  defendant  saw  Fred  and  the  horse  he  was  driving 
in  time  to  prevent  the  accident,  but  he  was  chargeable 
with  knowledge  of  the  fact  that  persons  sometimes  ride 
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black  horses  in  dark  nights,  and  that  horsemen  com- 
monly leave  the  traveled  way  to  vehicles  they  meet. 
He  can  not  relieve  himself  from  liability  by  showing 
that  the  collision  was  not  intended  by  him.  Whether 
Fred,  under  all  the  circumstances  in  the  case,  was  neg- 
ligent in  turning  to  the  left,  and  whether  the  defendant 
was  negligent  in  driving  in  the  darkness  at  a  high  rate 
of  speed,  were  questions  for  the  jury  to  determine.  We 
are  of  the  opinion  that  the  evidence  to  sustain  their 
conclusions  is  ample. 

The  judgment  of  the  district  court  is  affirmed. 

RoTHROCK,  J.  (dissenting). — I  do  not  concur  in 
either  the  reasoning  or  the  conclusion  of  the  foregoing 
opinion.  The  evidence  in  the  case  shows  beyond  all 
dispute  that,  if  the  plaintiff's  son  had  not  left  the  trav- 
eled part  of  the  road  by  turning  to  the  left,  the  horse 
would  not  have  been  injured.  This  fact  is  made  abso- 
lutely certain  by  the  other  fact  that  one  of  the  riders 
did  tuiTi  to  the  right,  and  the  defendant  did  not  drive 
within  twenty  feet  of  him.  Now,  it  may  be  conceded 
that  there  may  be  circumstances  which  would  excuse 
persons  from  turning  to  the  right.  As  held  in  Earing 
V.  Lansinghy  7  Wend.  185,  this  rule  of  the  road  must 
be  strictly  observed,  unless  obstacles,  insuperable  or 
extremely  difficult  to  overcome,  intervene.  There  is  not 
one  word  of  evidence  which  even  tends  to  excuse  the 
young  man  for  turning  to  the  left.  It  surely  is  the  law 
of  this  case  that  there  is  no  liability  unless  there  is  good 
reason  for  violating  the  statute.  It  is  a  general  rule 
that,  when  one  is  injured  while  violating  a  statutory 
provision  or  some  legal  duty,  it  is  incumbent  on  him  to 
show  that,  although  he  was  chargeable  with  a  violation 
of  law  or  breach  of  duty,  his  act  did  not  contribute  to 
produce  the  injury  of  which  he  complains.  I  do  not 
think  it  is  important  to  determine  by  technical  defini- 
tions what  is  meant  by  the  word  *'meet.^^    It  seems  to 
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me  it  can  have  no  other  meaning,  as  it  is  used  in  the 
statute,  than  persons  approaching,  and  about  to  pass 
each  other,  on  a  public  highway.  It  is  said  in  Elliott 
on  Roads  and  Streets,  620,  that  **one  who  violates  the 
law  of  the  road,  by  driving  on  the  wrong  side  of  the 
way,  assumes  the  risk  of  all  such  experiments,  and  must 
use  greater  care  than  if  he  had  kept  on  the  right  side 
of  the  road.  If  a  collision  takes  place,  the  presumption 
is  generally  against  the  party  on  the  wrong  side. 
Especially  is  this  true  when  the  collision  takes  place  in 
the  dark.'^  I  doubt  if  any  authority  can  be  found  in 
conflict  with  this  rule.  I  can  not  understand  why  it  is 
necessary  to  discuss  the  matter  of  usage  in  meeting 
upon  the  public  highway.  In  some  states  custom  and 
usage  obtains,  in  the  absence  of  statute.  But  the  stat- 
ute of  this  state  defines  the  rights  and  prescribes  the 
duty  of  travelers  in  this  respect  without  reference  to 
the  means  of  locomotion.  It  appears  to  me  that  the 
plaintiff's  son  had  no  semblance  of  excuse  for  violating 
the  law  by  turning  to  the  left;  and  not  only  this,  but, 
if  he  had  not  turned  at  all,  the  horse  would  not  have 
been  injured.  In  this  state  of  the  case,  the  instruction 
asked  by  the  defendant  should  have  been  given,  because 
the  evidence  conclusively  showed,  without  conflict,  that 
the  plaintiff  was  not  entitled  to  recover. 
Gbakgeb,  J.,  concurs  in  this  dissent. 


The  State  op  Iowa,  Appellee,  v.  F.  J.  Kealt, 
Appellant. 

Criminal  Law:  xztbadition:  trial  for  different  offexsb.  Where 
a  person  is  indicted  for  a  certain  offense  in  this  state,  and  he  is 
brought  for  trial  thereon  from  another  state  upon  the  requisition  of 
the  govemori  and  in  the  meantime  he  is  indicted  in  this  state  for 
another  offense,  he  may  be  tried  upon  the  last  indictment,  without 
first  giving  him  a  reasonable  opportunity  to  return  to  the  state  from 
which  he  was  brought. 
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Appeal  from  Jones  IHstrict  Court. — ^Hon.  James  D. 
GiPFEN,  Judge. 

Saturday,  Octobeb  7, 1893. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment in  a  criminal  prosecution  upon  an  indictment 
charging  him  with  the  crime  of  forging  a  promissory 
note. — Affirmed. 

John  8.  Welch  J  for  appellant. 

John  T.  Stone,  Attorney  General,  and  Tho$.  A. 
Cheshire^  for  the  State. 

BoTHBOOE,  J. — The  defendant  was  indicted  for  the 
cfime  of  obtaining  money  under  false  pretenses.  After 
the  crime  was  committed,  he  left  this  state,  and  went 
to  the  state  of  New  York.  A  requisition  was  made 
upon  the  governor  of  that  state  for  the  extradition  of 
the  defendant,  upon  the  ground  that  he  had  been 
indicted  in  this  state,  and  he  was  returned  to  this  state 
in  pursuance  of  the  requisition.  After  he  was  brought 
to  this  state,  and  while  he  was  in  custody  under  that 
indictment,  he  was  indicted  for  forging  a  promissory 
note.  When  he  was  brought  into  court  on  the  last 
indictment,  he  made  a  motion  to  be  discharged  from 
restraint  on  the  indictment  for  forgery,  on  the  ground 
that  he  was  not  extradited  on  that  charge,  and  that, 
being  in  restraint  on  the  first  charge,  he  could  not  be 
required  to  plead  to  the  second  indictment,  nor  could 
he  be  restrained  of  his  liberty  by  reason  thereof,  he 
never  having  had  an  opportunity  to  return  to  the  state 
of  New  York.  The  court  overruled  the  motion,  and 
required  the  defendant  to  plead  to  the  indictment.  A 
plea  of  guilty  was  entered,  and  the  defendant  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  two 
years. 
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It  appears  from  the  abstract  in  the  case  that  the 
two  indictments  were  founded  upon  wholly  different 
and  distinct  charges,  and,  as  we  understand  it,  they 
did  not  involve  the  same  transaction.  The  record 
does  not  show  what  disposition  was  made  of  the  indict- 
ment of  obtaining  money  under  false  pretenses.  It  is 
stated  in  argument  that  the  defendant  was  sentenced 
to  imprisonment  for  one  year  on  that  charge. 

The  question  presented  for  decision  is  stated  by 
counsel  for  the  appellant  in  the  following  language: 
**Can  a  party  taken  from  one  country  or  state  to 
another,  upon  proceedings  of  extradition,  legally  be 
held  to  answer  to  another  and  different  offense  than 
that  upon  which  he  was  so  extradited,  without  being 
given  an  opportunity  to  return  to  the  state  of  his  asy- 
lumr' 

This  case  does  not  involve  any  question  of  inter- 
national extradition.  The  defendant's  removal  from 
the  state  of  New  York  to  this  state  was  not  procured 
by  any  fraudulent  pretense  or  representation  made  to 
him  for  the  purpose  of  bringing  him  within  the  juris- 
diction of  our  courts.  It  is  provided  by  section  2, 
article  4,  of  the  constitution  of  the  United  States,  that 
**a  person  charged  in  any  state  with  treason,  felony  or 
other  crime,  who  shall  flee  from  justice  and  be  found 
in  another  state,  shall  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled  be  delivered 
up  to  be  removed  to  the  state  having  jurisdiction  of 
the  crime.''  There  was  no  abuse  of  this  constitutional 
provision  in  this  case.  Extradition  was  not  resorted 
to  as  a  means  of  procuring  the  presence  of  the  defend- 
ant in  this  state  for  the  purpose  of  serving  him  with 
process  in  a  civil  action.  There  can  be  no  question 
that  the  grand  jury  of  Jones  county,  in  this  state,  had 
the  power  to  find  the  second  indictment  against  the 
defendant,  and  there  was  the  same  right  of  extradi- 
tion upon  that  charge  that  there  was  on  the  first  indict- 
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ment.  His  counsel  states  in  argument  that  he  was 
sentenced  to  the  penitentiary  for  one  year  on  the  first 
indictment,  and  the  imprisonment  of  two  years  on  the 
second  indictment  was  to  commence  at  the  expiration 
of  the  imprisonment  on  the  first.  It  will  be  observed 
that  what  the  defendant  demanded  was  that  the  second 
indictment  should  be  held  in  abeyance  until  he  was 
discharged  from  imprisonment  on  the  first,  and  until  a 
reasonable  time  and  opportunity  had  been  given  him 
after  his  release  on  the  first  charge  to  return  to  New 
York,  from  which  asylum  he  was  forcibly  taken  on  the 
first  charge. 

There  is  a  conflict  of  authority  upon  this  question. 
This  court  is  committed  to  the  doctrine  that,  when  a 
person  is  properly  charged  with  a  crime,  the  courts  will 
not  inquire  into  the  circumstances  under  which  he  was 
brought  into  this  state,  and  within  the  jurisdiction  of 
the  court.  State  v.  BosSy  21  Iowa,  467.  It  is  true  that 
the  defendants  in  that  case  were  not  brought  to  this 
state  under  a  requisition  upon  the  executive  of  another 
state.  They  were  arrested  in  the  state  of  Missouri 
withoAt  legal  warrant,  and  after  being  forcibly  brought 
to  this  state  they  were  rearrested,  and  turned  over  to 
the  civil  authorities,  and  indicted.  It  is  said  in  that 
case  that,  ''the  officers  of  the  law  take  the  requisite 
process,  find  the  persons  charged  within  the  jurisdic- 
tion, and  this,  too,  without  force,  wrong,  fraud,  or 
violence  on  the  part  of  any  agent  of  the  state,  or 
officer  thereof.  And  it  can  make  no  diflEerence  whether 
the  illegal  arrest  was  made  in  another  state  or  another 
government.  The  violation  of  the  law  of  the  other  sov- 
ereignty, so  far  as  entitled  to  weight,  would  be  the  same 
in  principle  in  the  one  case  as  the  other.  That  our 
own  laws  have  been  violated  is  sufficiently  shown  by  the 
indictment.  For  this  the  state  had  a  right  to  detain 
the  prisoners,  and  it  is  of  no  importance  how  or  where 
their  capture  was  eflEected.''    In  the  case  at  bar  the 
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defendant  was  properly  indicted,  and,  when  process  was 
issued  on  the  indictment,  it  is  of  no  importance  by 
what  authority  he  was  brought  into  this  state.  In  sup- 
port of  this  doctrine:  State  v,  Stewart,  60  Wis.  587; 
Hamv.  State,  4  Tex.  App.  645;  State  v,  Brewster,  7 
Vt.  118;  Bow's  Case,  18  Pa.  St.  37;  State  v.  Wensel, 
77  Ind.  428 ;  Kerr  v.  People,  110  111.  627.  The  first  two 
cases  above  cited  are  founded  on  facts  substantially  the 
same  as  the  case  at  bar.  As  we  have  said,  there  is  a 
conflict  of  authority  upon  the  question.  The  cases 
will  be  found  collected  in  7  Am.  and  Eng.  Encyclo- 
pedia of  Law,  648.  We  have  no  disposition  to  depart 
from  the  rule  adopted  by  this  court  in  State  v.  Boss, 
supra,    and   the  judgment    of    the    district   court  is 

AFFIBMED. 


The  State  of  Iowa,  Appellee,  v.  F.  J.  Kealy,  Appel- 
lant. 

Obtainingr  Money  by  False  Pretenses:  sufficiency  of  indict- 
ment. Ad  indictment  for  obtaining  money  upon  false  pretenses 
charged  that  the  defendant  induced  certain  persons  to  pay  him  a  cer- 
tain sum  for  a  note,  by  representing  to  them  that  he  was  the  owner 
of  it,  and  that  it  was  genuine;  that  such  representations  were  false, 
and  shown  by  the  defendant  to  be  false,  and  that  the  note  was  a 
forgery.  The  indictment  contained  a  copy  of  the  note,  from  which  it 
appeared  that  the  first  part  of  it  was  in  the  ordinary  form  of  a  nego- 
tiable note,  payable  to  the  order  of  the  S.  M.  Company,  and  that  this 
was  followed  by  a  stipulation  that  it  was  given  as  a  conditional  settle- 
ment for  a  certain  sewing  machine,  and  was  subject  to  the  approval 
of  the  S.  M.  Company,  and  that  the  note  was  endorsed  *'S.  M.  Com- 
pany, by  F.  W.  C,  Agent."  The  indictment  was  demurred  to  on  the 
ground  that  the  note  was  but  a  conditional  contract,  and  never 
became  binding  by  the  ai)proval  of  tlie  S.  M.  Company,  and  hence  the 
purchasers  took  nothing  by  the  purchase,  whether  the  note  was  gen- 
uine or  forged,  and  that  they  were  not  defrauded.  Ilcld,  that  the 
indictment  was  sufficient. 

Appeal  from  Jones  District  Court. — Hon,  J.  D.  Giffen, 

Judge. 

Satukday,  Octobeb  7,  1893. 
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Indictment  for  obtaining  money  by  false  pretenses. 
The  defendant  demurred  to  the  indictment,  and,  the 
demurrer  being  overruled,  elected  to  stand  upon  his  de- 
murrer;  whereupon  judgment  was  entered  against  him, 
from  which  he  appeals,  and  assigns  as  error  the  over- 
ruling of  his  demurrer. — Affirmed. 

John  S.  Welchy  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  the  State. 

GrvEN,  J. — The  charge  in  the  indictment  is,  in 
substance,  this:  That  the  defendant,  for  the  purpose  of 
inducing  G.  W.  &  G.  L.  Lovell  to  purchase  and  pay  to 
him  twenty-eight  dollars  for  the  promissory  note  set 
out,  represented  to  them  that  he  was  the  owner  of  said 
note ;  that  it  was  the  true  and  genuine  note  of  Joseph 
Lawrence,  and  was  unpaid;  that  said  G.  W.  &  G.  L. 
Lowell  were  induced  by  said  representations  to  pay  to 
the  defendant  twenty-eight  dollars  in  money  for  said 
promissory  note ;  that  in  truth  and  in  fact  the  defendant 
was  not  the  owner  of  said  note,  and  had  no  interest 
therein ;  that  it  was  not  the  note  of  Joseph  Lawrence, 
and  did  not  bear  his  signature,  but  was  a  forgery ;  all 
of  which  the  defendant  at  the  time  well  knew.  The 
promissoiy  note  as  set  out  in  the  indictment  is  as  fol- 
lows: 

'^$30.  November  28,  1891. 

*'For  value  received,  on  or  before  the  first  day  of 
July,  1892,  I,  the  undersigned,  of  the  town  of  Prairie- 
burg,  county  of  Linn,  state  of  Iowa,  promise  to  pay  to 
the  order  of  the  Singer  Manufacturing  Co.,  thirty 
dollars,  payable  at  Monticello,  Iowa,  with  interest  at 
seven  per  cent,  from  date,  and  current  exchange,  and 
charges  when  collected  by  express  companies,  and  with 
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ten  per  cent,  fees  if  the  same  is  collected  hj  attorney. 
And  it  is  agreed  that  this  note  shall  be  due  on  demand, 
if  the  maker  attempts  to  move  out  of  said  county. 
This  note  is  received  as  a  conditional  settlement  for  a 
Singer  sewing  machine,  No.  9,133,502,  and  subject  to 
the  approval  of  the  Singer  Manufacturing  Company, 
Chicago,  111.  [Signed]  J.  Lawbence, 

^'Postoffice,  Prairieburg. 

''No  credits  allowed  on  this  note  unless  indorsed 
by  the  Singer  Manufacturing  Co.  No  contract  not  on 
the  face  of  this  note,  or  contrary  to  its  general  condi- 
tions, will  be  accepted  by  this  company.'' 

On  the  back  of  said  note  appeared  the  following 
indorsement:  ''The  Singer  Manufacturing  Co.  By  F. 
W.  Clark,  Agent.'' 

The  grounds  of  the  appellant's  contentions,  as  pre- 
sented in  the  demurrer  and  in  argument,  are  as  follows: 
His  first  claim  is  that  the  instrument  is  but  a  condi- 
tional contract,  and  created  no  liability,  was  not  nego- 
tiable, or  of  any  value,  until  approved  by  the  Singer 
Manufacturing  Company;  that,  as  no  such  approval  is 
alleged  to  have  been  made,  or  represented  to  have  been 
made,  the  Lovells  took  nothing  by  the  purchase,  whether 
the  instrument  was  true  or  forged,  and  hence  were  not 
defrauded.  The  argument  ignores  two  very  important 
facts  appearing  on  the  indictment,  that  is,  that  the 
fraud  upon  the  Lovells  was  in  what  was  obtained  from 
them,  rather  than  in  what  was  given  to  them ;  and  that 
the  note  purports  to  bear  the  indorsement  of  the  Singer 
Manufacturing  Company,  by  F.  W.  Clark,  agent.  If 
the  note  was  genuine  it  would  hardly  be  claimed  that, 
after  thus  indorsing  it,  and  putting  it  into  circulation, 
the  company,  or  anyone  for  it,  would  be  heard  to  say 
that  it  was  not  approved.  By  the  approval,  the  note, 
if  genuine,  became  a  binding  obligation,  and  negotia- 
ble by  indorsement.  The  note  presented  by  the  defend- 
ant for  sale  purported  tQ  be  all  this,  and  showed  no 
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usual  conditions  to  destroy  its  negotiability.  The  judg- 
ment of  the  district  court  was  clearly  correct,  and  is, 
therefore,  affirmed. 


Ferdinand   Panther,  Appellee,   v.   Fred  Trauman, 

Appellant. 

Partition  Fences:  kind  of  fence:  agreement  construed.  Where 
the  owners  and  ooenpants  of  adjoining  farms  agreed  to  erect  and 
maintain  each  a  certain  part  of  a  diyision  fence,  and  one  of  them  kept 
bogs  and  the  other  did  not,  and,  without  any  agreement  as  to  the 
kind  of  fence  to  be  maintained,  they  each  bailt,  and  for  sixteen  years 
maintained,  a  hog-tight  rail  fence,  held,  that  no  obligation  arose 
therefrom  to  maintain  a  hog-tight  fence,  bat  that  it  was  the  right  of 
the  one  who  did  not  keep  hogs,  when  his  part  of  the  fence  required 
renewing,  to  replace  it,  without  previous  agreement,  but  with  notice 
to  the  other  party,  with  a  fence  which  was  not  hog-tight,  provided  it 
was  a  lawful  fence,  as  prescribed  by  statute,  and  that  for  depreda- 
tions committed  by  the  hogs  of  the  other  party,  which  came  upon  his 
land  through  such  lawful  fence,  he  was  entitled  to  recover. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smyth,  Judge.  ^ 

Saturday,  October  7, 1893. 

This  is  a  proceeding  to  recover  damages  alleged 
to  have  been  wrongfully  caused  by  swine  owned  by 
the  defendant.  From  an  assessment  made  by  the 
township  trustees  in  favor  of  the  plaintiff  the  defend- 
ant appealed  to  the  district  court.  A  submission  of 
the  cause  in  that  court  resulted  in  a  judgment  in  favor 
of  the  plaintiff,  from  which  the  defendant  appeals. 
Affirmed. 

A.  H.  Stutsman,  for  appellant. 

W.  W.  Dodge,  for  appellee. 

Robinson,  C.  J. — The  trial  court  has  certified  for 
the  detenuination  of  this  court  questions  as  follows; 
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'^(1)  When  two  farmers  in  this  state  agree 
between  themselves  to  erect  and  maintain  each  a 
certain  part  of  a  partition  fence  dividing  their  land, 
and  one  of  them  keeps  swine  on  his  premises,  and  the 
other  none,  and  without  express  agreement  as  to  the 
kind  of  fence  to  be  kept,  or  whether  to  be  hog-tight  or 
not,  they  each  maintained  a  rail  fence  for  sixteen  years 
under  said  agreement,  of  their  respective  parts  of  said 
fence,  can  one  of  them,  without  a  previous  agreement, 
but  with  notice  to  the  other,  change  from  a  tight  rail 
fence  which  he  has  erected  and  maintained,  and  which 
needs  repairing  and  rebuilding,  because  old  and  rotten, 
to  a  post  and  barbed  wire  fence,  composed  of  good  posts, 
not  more  than  one  rod  apart,  with  the  lower  barbed 
wire  not  more  than  twenty  nor  less  than  sixteen  inches 
from  the  ground,  and  the  upper  wire  not  more  than 
fifty  and  not  less  than  forty-eight  inches  in  height, 
recover  damages  from  the  one  who  keeps  swine  upon 
his  promises,  with  the  knowledge  of  the  other,  for 
waste  committed  by  such  swine  passing  under  said 
fence  upon  the  premises  of  the  one  who  erected  the 
new  fence,  the  herd  law  of  the  state  being  in  force  in 
Des  Moines  county? 

*'(2)  Can  a  party  whose  duty  it  is  to  erect  and 
maintain  a  partition  fence,  when  he  knows  the  other 
keeps  swine  upon  his  premises,  change  the  fence  com- 
posed of  rails  to  one  composed  of  posts  and  barbed 
wire,  under  which  the  swine  could  pass,  with  notice, 
but  without  a  previous  arrangement  with  the  adjoining 
owner  or  order  of  the  fence  viewers,  recover  damages 
from  trespass  of  such  swine  in  going  upon  his  premises 
under  said  fenced 

It  will  be  noticed  that  the  agreement  certified  did 
not  specify  the  kind  of  fence  which  should  be  main- 
tained; that  the  one  actually  maintained  for  sixteen 
years  had  become  old  and  decayed,  and  needed  repair- 
ing and  rebuilding,  and  that  the  one  erected  to  take 
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its  place  was  made  of  posts  and  barbed  wire.  So  far  as 
described,  it  is  a  lawful  fence,  within  the  definition  of 
section  1507  of  the  Code,  as  amended.  It  is  claimed 
by  the  appellee,  and  not  denied  by  the  appellant,  that 
it  was  a  lawful  fence,  and  for  the  purposes  of  this 
appeal  it  must  be  so  regarded.  That  it  would  not 
prevent  the  passing  of  swine  is  shown.  Section  1489 
of  the  Code  provides  that  *'the  respective  owners  of 
lands  inclosed  with  fences  shall  keep  up  and  maintain 
partition  fences  between  their  own  and  the  next  adjoin- 
ing inclosure  so  long  as  they  improve  them  in  equal 
shares,  unless  otherwise  agreed  between  them/^  It  is 
not  shown  that  this  case  falls  within  that  provision. 
Assuming  that  it  does,  however,  the  fence  required  by 
it  is  only  a  lawful  fence,  when  both  the  owners  or 
occupants  of  the  adjoining-  inclosures  do  not  use  them 
for  the  purpose  of  pasturing  swine  or  sheep.  If  either 
of  such  owners  or  occupants  desires  to  have  the  parti- 
tion fence  made  tight,  he  has  the  right  to  make  it  so  at 
his  own  expense,  and  may  take  from  it  the  material  he 
added  to  it  whenever  he  elects  so  to  do.  Code,  section 
1507. 

It  is  contended  by  the  appellant  that  the  effect  of 
the  agreement,  coupled  with  the  fact  that  a  tight  fencQ 
was  maintained  under  it  by  plaintiff  for  sixteen  years, 
required  him  to  maintain  that  kind  of  a  fence  so  long 
as  both  parties  improved  the  adjoining  inclosures  in 
equal  shares,  unless  they  should  agree  to  do  otherwise. 
We  find  no  authority  for  such  a  conclusion  in  the 
agreement.  In  the  absence  of  specifications  or  other 
means  for  determining  the  kind  of  fence  contemplated, 
it  will  be  presumed  to  have  been  any  one  which  should 
meet  the  requirements  of  the  statute.  We  conclude 
that  the  questions  certified  must  be  answered  in  the 
aflBrmative.  The  judgment  of  the  district  court  is, 
therefore,  affirmed. 
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John  A.  Peterson,  Appellee,  v.  John  Pierson, 
Appellant. 

Easement:  ohakob  of  rbcorded  agreement  bt  parol:  purchaser 
WITH  actual  notice.  One  M.,  in  his  lifetime,  conveyed  to  the  plain- 
tiflP  a  right  of  way  over  certain  land,  which  right,  however,  was  to 
terminate  upon  the  breach,  by  the  plaintiff,  of  certain  conditions 
named  in  the  conveyance,  which  was  daly  recorded.  Afterward,  by 
parol  agreement  between  M.  and  the  plaintiff,  these  conditions  were 
modified,  and  the  plaintiff  continued  to  enjoy  the  right  of  way  under 
the  modified  conditions.  Afterward  M.  died,  and  his  executor  con- 
veyed the  land  in  question  to  the  defendant,  the  deed  containing  a 
reservation  of  the  right  of  way.  Moreover,  the  defendant,  long 
before,  and  at  the  time  of  his  purchase,  knew  that  the  plaintiff  was 
enjoying  the  right  of  way,  with  the  acquiescence  of  M.,  without 
observing  the  conditions  contained  in  the  recorded  agreement.  Held, 
that  the  defendant  was  charged  with  actual  notice  of  the  oral  agree- 
ment under  which  the  plaintiff  was  enjoying  the  right  of  way,  and 
that  he  purchased  subject  thereto,  and  could  not  be  heard  to  say  that 
the  right  of  way  was  terminated  on  account  of  the  plaintiff's  failure 
to  observe  the  conditions  named  in  the  agreement  of  record. 

Appeal  from  Bes  Moines  District  Court, — Hon.  James 
D.  Smyth,  Judge. 

Saturday,  October  7, 1893. 

Action  to  enjoin  the  obstruction  of  a  right  of  way. 
There  was  a  decree  for  the  plaintiff,  and  the  defendant 
appeals. — Affirmed. 

Newman  &  BlaJcCj  for  appellant. 

A,  H.  Stutsman,  for  appellee. 

Granger,  J. — The  location  of  the  right  of  way  in 
controversy  is  indicated  by  the  following  diagram : 
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Pablio  Highway. 


The  basis  of  plaintiflE's  claim  to  the  right  of  way 
is  the  following,  ^'Exhibit  A,''  attached  to  petition. 

''This  agreement,  made  and  entered  into  this  day, 
by  and  between  John  Murphy  and  Mary  E.  Murphy, 
his  wife,  parties  of  the  first  part,  and  John  August 
Peterson  of  the  second  part,  witnesseth:  that  the  said 
parties  of  the  first  part  have  this  day  sold  to  the  said 
party  of  the  second  part  the  right  of  way  over  the  fol- 
lowing described  land,  situated  in  Des  Moines  county, 
state  of  Iowa,  on  the  condition  hereinafter  set  forth, 
to  wit:  The  east  twelve  (12)  feet  of  the  south  eighty- 
one  (81)  rods  of  the  west  half  of  the  northwest  quarter 
of  section  twenty-one  (21),  in  township  seventy-two 
(72)  north,  of  range  two  (2)  west.  The  right  of  way  is, 
and  shall  be,  for  the  sole  use  and  benefit  of  the  said  John 
August  Peterson  and  his  heirs;  and,  should  he  or  they 
sell  or  in  any  manner  dispose  of  the  farm  now  owned 
by  him  in  said  township,  then  and  in  that  case  the  said 
right  of  way  shall  revert  to  the  then  owner  of  the  eighty 
acre  tract  from  which  it  was  taken. 
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''In  consideration  of  the  foregoing;  the  party  of  the 
second  part  agrees  to  furnish  all  the  material,  and  build, 
and  keep  in  good  repair,  a  good  and  lawful  three-strand 
barb-wire  fence  on  line  between  said  right  of  way  and 
the  eighty -acre  tract  from  which  it  is  taken,  belonging 
to  said  parties  of  the  first  part,  and  also  to  put  in,  and 
keep  in  good  repair,  a  substantial  gate  across  the  south 
end  of  said  right  of  way,  and  also  a  good  and  substan- 
tial gate  to  separate  said  right  of  way  from  the  north- 
east quarter  of  the  northwest  quarter  of  said  section. 
The  party  of  the  second  part  agrees  to  pay  the  expense 
of  drawing  all  legal  papers  in  this  matter. 

''It  is  further  agreed  by  the  parties  hereto  that,  in 
case  the  said  party  of  the  second  part  shall  surrender 
and  cancel  this  agreement,  or  in  case  of  forfeiture  of 
the  same  for  any  cause,  he  shall  be  entitled,  upon  giv- 
ing reasonable  notice  of  his  intention  so  to  do,  to 
remove  any  wire  or  other  fence  material  placed  along- 
side or  on  said  right  of  way  by  him,  in  either  of  which 
cases  the  party  of  the  second  part  agrees  to  give  imme- 
diate and  peaceable  possession  of  said  right  of  way  to 
the  owner  of  said  west  half  of  snid  northwest  quarter 
of  section  twenty-one  (21),  township  seventy-two  (72) 
north,  of  range  two  (2)  west,  and  the  giving  of  posses- 
sion is  hereby  made  a  part  of  the  essence  of  this  con- 
tract. 

"In  witness  whereof  we  have  hereunto  set  our 
hands  this  29th  day  of  July,  1887. 

His 

[Signed]  John  X.  Murphy. 

Mark. 
Her 

[Signed]  Mary  X.  Murphy. 

Mark. 

[Signed]  J.  August  Peterson." 

This  agreement  was  duly  acknowledged,  and  filed 

for  record.     At  the  time  of  making  the  agreement  the 

land  indicated  on  the  plat  as  that  of  the  defendant  was 

owned  by  Murphy,  who  was  a  party  to  the  contract, 
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and  is  now  deceased.  Since  his  decease  the  land  has 
been  conveyed  by  the  executor  of  his  estate  to  the 
defendant  Piereon,  who  owns  the  same.  The  petition 
charges  that  the  defendant  has,  since  he  purchased  the 
land,  obstructed  the  right  of  way  in  *  ^divers  ways,  and 
continues  so  to  do.''  The  defendant  admits  that  he 
has  placed  obstructions  on  the  right  of  way,  as  charged, 
and  claims  the  right  so  to  do  because  of  the  failure  of 
the  plaintiff  to  erect  a  fence  on  the  west  line  of  the 
right  of  way,  as  required  by  the  terms  of  the  agreement 
creating  the  easement ;  and  also  because  the  plaintiff 
has  left  the  gates  on  the  right  of  way  open,  whereby 
defendant  has  been  damaged  and  annoyed. 

At  the  time  of  making  the  agreement  there  was  no 
fence  on  either  side  of  the  contemplated  right  of  way, 
and  all  of  the  land  now  owned  by  the  defendant  was 
one  inclosure,  and  it  was  not  then  contemplated  that 
the  right  of  way  should  be  fenced  on  both  sides,  and 
the  land  west  of  the  right  of  way  was  to  be  the  cultivated 
land  of  Murphy.  It  clearly  appears  from  the  evidence 
that  the  plaintiff  commenced  to  erect  a  fence  on  the 
west  side,  as  specified  in  the  agreement,  and  the  posts 
were  set  for  that  purpose,  when  by  a  verbal  agreement 
with  Murphy,  the  plaintiff  changed  and  set  the  fence 
on  the  east  line  of  the  right  of  way,  it  being  thought  by 
Mui-phy  that  by  such  a  change  the  ground  used  as  a 
right  of  way  could  be  used  as  turning  ground  in  the 
cultivation  of  the  land  adjoining.  With  this  change 
the  conditions  upon  which  the  plaintiff  was  to  have  the 
right  of  way  were  fully  performed,  and  the  right  of  way 
was  entered  upon  and  enjoyed  by  the  plaintiff  during 
the  lifetime  of  Murphy,  and  he  was  so  enjoying  it  when 
the  defendant  purchased  the  land. 

•It  is  insisted  by  the  appellant  that  the  failure  of  the 
plaintiff  to  make  the  fence  on  the  west  line  of  the  right 
of  way  operates  to  defeat  his  right  to  its  use  as  against 
him  because  of  the  condition  of  the  record  title  to  the 
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right  of  way  when  he  purchased  the  land  from  the 
Murphy  estate.  It  is  true  that  the  recorded  agreement 
specified  that  the  plaintiff  should  make  and  maintain  a 
fence  along  the  west  line,  and  it  is  said  that  this  was  a 
'^covenant  running  with  the  land,  duly  indexed  and 
recorded,''  and  that  it  '*could  not  be  changed  by  a  sub- 
sequent parol  agreement  of  the  parties  thereto,  so  as  to 
defeat  the  rights  of  the  grantee  (defendant)  to  the 
fence." 

The  record  was,  as  claimed  by  the  appellant, 
notice  to  the  world  of  the  original  contract,  and  it  may 
be  conceded  that  it  would  fully  protect  third  parties 
purchasing  upon  the  strength  of  such  notice;  or,  in 
other  words,  it  would  protect  the  parties  relying  on 
the  information  imparted  by  the  record.  The  authori- 
ties cited  by  the  appellant  state  no  broader  rule,  nor  is 
more  contemplated  by  our  recording  act,  and  the  decis- 
ions under  it.  In  fact,  the  appellant  does  not  contend 
for  a  different  rule ;  but  there  is  a  contention  as  to  the 
defendant's  having  actual  knowledge  of  the  real  situa- 
tion as  between  the  plaintiff  and  Murphy.  It  is  true, 
there  is  no  evidence  showing  that  the  defendant  knew 
of  the  talk  or  agreement  between  them  to  change  the 
fence  from  the  west  to  the  east  side  of  the  right  of  way, 
but  it  is  true  that  the  defendant,  before  the  location  of 
right  of  way,  knew  of  the  situation  as  to  fences,  and 
he  knew  of  the  change  by  the  building  of  the  fence,  and 
of  the  putting  in  of  the  gates  before  Murphy  died,  and 
knew  how  the  right  of  way  was  being  occupied.  He 
frequently  used  the  right  of  way  himself  to  get  from  a 
place  he  then  occupied  to  the  public  highway,  and  this 
was  the  exact  situation  when  he  afterward  bought  the 
land.  He  positively  knew  that  the  easement  was  being 
used  under  conditions  other  than  those  specified  in  the 
recorded  agreement.  This  condition  continued,  with 
his  knowledge,  for  such  a  time  as  to  put  him  on  inquiry 
to  know  the  facts.    The  fact  that  he  knew  the  plaiutiflE 
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to  be  in  possession  of  the  grant  with  the  knowledge  of 
the  grantor,  under  the  changed  conditions,  is  highly 
significant,  and  we  do  not  hesitate  to  say  that  he  took 
his  title  charged  with  notice  of  the  facts  as  they  existed 
between  the  plaintiff  and  Murphy.  Added  to  what  has 
been  stated,  is  the  fact  that  in  the  deed  to  the  defendant 
is  a  reservation  of  the  right  of  way  to  the  plaintiflE, 
indicating,  if  nothing  more,  that  the  grantors  regarded 
the  conditions  upon  which  the  easement  was  to  pass  as 
complied  with,  and  the  deed  was  certainly  accepted 
with  knowledge  of  what  had  been  done. 

The  court  below  seems  to  have  determined  the 
facts  and  the  law  in  accord  with  our  view,  and  its  judg- 
ment is  AFFIBMED. 


The  State  of  Iowa,  Appellee,  v.  F.  S.  Cbafton, 
Appellant. 
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1.  Criminal  Law:  change  of  venue:  local  prejudice:  sufpiciency  89"  109 
OP  SHOWING.  The  defendant,  on  the  eleventh  day  after  being  indicted  ^09  737' 
for  murder  in  the  first  degree,  moved  for  a  change  of  venue  on  the  1^^  ^i 
ground  of  the  prejudice  of  the  people  of  the  county,  and  supported  his  "89   i09 

motion  by  affidavits  showing  that,  after  the  alleged  murder,  lengthy  ^^  ^j 
and  sensational  comments  were  published  in  the  local  daily  papers,  lao  634 
in  which  the  defendant  was  denounced  as  a  slayer  and  a  villain,  and 
in  which  it  was  charged  that  he  had  seduced  the  deceased ;  that  his 
father  had  been  guilty  of  a  like  offense  to  that  charged  in  the  indict- 
ment, and  had  been  tried  therefor;  that  the  defendant  had  committed 
buiglary  and  robbery,  and  had  been  implicated  in  stealing  a  diamond 
ring  from  the  finger  of  the  decedent  after  her  death ;  that  he  killed  the 
decedent  to  conceal  the  fact  that  she  was  pregnant  by  him ;  that  he 
had  murdered  a  man  in  another  state,  and  was  then  a  fugitive  from 
justice ;  and  that  he  was  engaged  in  enticing  women  away  for  the  pur- 
poses of  prostitution.  The  state  filed  the  counter  affidavits  of  ten  cit- 
izens, stating  that  they  had  read  the  newspaper  accounts,  or  some  of 
them,  in  relation  to  the  alleged  murder,  and  had  heard  the  matter 
talked  of  some  among  the  residents  of  the  county,  and,  from  what  they 
had  heard  and  read,  they  were  of  the  opinion  that  there  was  no  preju- 
dice against  the  defendant.  Meld,  that  while  the  motion  was  addressed 
to  the  sound  discretion  of  the  court,  it  was  error  to  overrule  it  upon 
the  showing  made. 
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2.  :  READING  INDICTMENT  TO  JURY:  ASSISTANT  TO  COUNTY  ATTOR- 
NEY. The  provision  of  the  statute  that  the  clerk  or  prosecuting  attorney 
shall  read  the  indictment  and  state  the  defendant's  plea  to  the  jury, 
is  sufficiently  complied  with  when  that  duty  is  performed  by  one  who 
is  assisting  the  county  attorney,  under  the  employment  of  private  par' 
ties. 


3.    :   CONDUCT  OP  COUNSEL:    OPENING  STATEMENT  AND  ARGUMENT: 

Counsel  for  the  state,  in  the  opening  of  a  criminal  trial,  may  properly 
state  what,  from  all  the  circumstances,  he  in  good  faith  expects  to 
prove,  even  though  it  turns  out  that  the  evidence  does  not  fully  sup- 
port his  statement ;  and,  in  the  argument,  he  may  not  only  discuss 
the  testimony,  but  may  properly  deduce  therefrom  facts  which  may 
be  legitimately  inferred  from  what  appears  in  the  record. 

4.  Criminal  Blvidence:  murder:  res  gest^.  On  a  trial  for  murder, 
the  testimony  of  a  policeman,  who  arrived  at  the  scene  of  the  homi- 
cide after  it  had  been  committed,  as  to  what  an  eyewitness  thereof  said 
about  it  in  the  presence  of  the  defendant,  was  admissible  for  the  state, 
there  being  no  evidence  that  the  defendant  was  not  in  a  condition 
to  hear,  or  did  not  hear,  what  was  said. 


5.   :  :  CONDUCT  OP  DEPENDANT.     In  such  a  case,  evidence 

that,  prior  to  the  killing,  the  defendant  slapped  the  decedent  on  the 
ear,  and  looked  cross,  was  admissible  to  show  the  relations  of  the  par- 
ties and  their  feelings  toward  each  other. 

6.  :  :  CONDUCT  and  relations  op  parties.    In  such  case, 

evidence  that,  some  days  before  the  murder,  the  defendant  introduced 
the  deceased  to  the  witness  as  his  wife,  and  rented  a  room  for  their 
use,  under  a  false  name,  and  tbat  the  witness  saw  the  deceased  in 
bed  with  another  man,  and  that  the  defendant  was  disrobed  in  the 
same  room,  was  material  to  show  the  relations  of  the  paities. 

7.  :  error  cured  by  instruction.     When  testimony  erroneously 

admitted  is  taken  from  the  jury  by  a  proper  instruction,  the  error  is 
cured,  and  is  no  ground  for  a  reversal. 

8.  Criminal  Law:  jury  in  charge  op  unsworn  bailipp:  new  trial. 
The  requirement  of  section  4442  of  the  Code,  that  the  jury,  when  it 
retires  to  deliberate  upon  its  verdict,  shall  be  in  charge  of  a  sworn 
officer,  is  mandatory ;  but  the  fact  that  the  bailiff  who  had  charge  of 
the  jury  in  a  criminal  case  was  not  sworn  is  not  ground  for  a  new 
trial,  under  section  4489  of  the  Code,  where  there  was  no  showing 
that  any  prejudice  resulted  to  the  defendant  from  the  fact  that  the 
bailiff  was  not  sworn. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Saturday,  October  7, 1893. 
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The  defendant  was  indicted  and  tried  for  the  crime 
of  murder  in  the  fii*st  degree,  and  convicted  of  murder 
in  the  second  degree.  He  was  adjudged  to  be  confined 
in  the  penitentiary  at  Anamosa  for  the  term  of  fifteen 
years,  and  from  that  judgment  this  appeal  is  pros- 
ecuted.— Beversed. 

L.  Kinkead,  Hays  Bros.,  and  ColCj  McVey  &  Che- 
shire, for  appellant. 

John  r.  Stone,  Attorney  General,  W.  A.  Spurrier, 
County  Attorney,  C.  A.  Bishop  and  T.  C.  Dawson,  for 
the  State. 

KiNNE,  J. — I.     Mabel  Swartz  was,  on  the  night  of 

March  28,  1892,  in  a  house  of  prostitution,  in  the  city 

,        of  Des  Moines,  killed  by  the  contents  of  a 

1.  Criminal  law:  '  '^ 

veSSf  f  local  revolver,  which  was  discharged  while  in  the 
S^cilncy  of  hands  of,  and  being  manipulated  by,  the 
showing.  defendant.  The  grand  jury  returned  an 
indictment  against  the  defendant  on  May  9,  1892,  and 
on  May  12,  1892,  the  defendant  waived  arraignment, 
and  on  the  twentieth  of  the  same  month  entered  a  plea 
of  not  guilty.  On  the  same  day  he  filed  a  petition  and 
motion,  supported  by  affidavits,  for  a  change  of  place 
of  trial.  The  petition  was  grounded  on  the  claim  that 
excitement  and  prejudice  existed  to  such  an  extent 
among  the  residents  of  the  county  that  the  defendant 
could  not  obtain  a  fair  trial  therein.  Many  specific 
charges  or  statements  were  made  in  the  showing, 
among  the  more  important  of  which  were  the  following: 
That,  after  the  alleged  murder,  and  without  any  foun- 
dation therefor,  lengthy,  sensational  and  unjustifiable 
comments  were  made  and  published  in  the  newspapers 
of  the  city  of  Des  Moines,  which  were  circulated  daily, 
and  which  contained  serious  and  damaging  charges 
against  the  defendant;    that  they  denounced  him  as 
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being  a  slayer  and  a  villain;  charged  that  he  had 
seduced  Mabel  Swartz;  that  the  defendant's  father 
had  been  guilty  of  a  like  offense,  in  the  state  of  Illinois, 
to  that  charged  in  the  indictment,  and  that  his  father 
was  indicted  and  tried  therefor;  charged  the  defendant 
with  burglary  and  robbery,  and  with  being  implicated 
in  stealing  a  diamond  ring  from  the  finger  of  Mabel 
Swartz  after  her  death ;  that  Mabel  Swartz  was  preg- 
nant with  child,  and  that  the  defendant  slew  her  to  pre- 
vent publicity  of  such  fact;  that  the  defendant  had 
murdered  a  man  in  Nebraska,  and  was  then  a  fugitive 
trom  justice;  that  the  defendant  was  engaged  in  entic- 
ing girls  and  women  away  for  the  purposes  of  prostitu- 
tion. 

The  state  resisted  the  application,  and  filed  the 
affidavits  of  ten  men  to  its  counter  showing.  The  points 
made  in  the  resistance  were,  in  brief,  that  the  applica- 
tion did  not  contain  a  statement  of  facts  entitling  the 
defendant  to  the  change ;  that  the  statements  were  mere 
conclusions;  that  none  of  the  articles  referred  to  were 
set  out;  that  it  did  not  appear  that  the  articles  so  pub- 
lished were  all  that  were  published  by  the  local  press; 
that  it  did  not  appear  that  the  comments  of  the  press, 
taken  together,  were  not  fair;  that  newspaper  comments, 
no  matter  of  what  character,  would  not  justify  a  change 
of  venue ;  that  the  application  was  not  made  in  good 
faith,  but  for  the  purpose  of  delay.  The  ten  citizens 
swore  that  they  had  ''read  the  newspaper  accounts,  or 
some  of  them,  in  relation  to  the  killing  of  Mabel  Swartz 
by  F.  S.  Grafton,''  and  had  heard  the  matter  talked 
of  some  among  residents  of  said  county,  and,  from 
what  they  had  heard  and  read,  they  were  of  the  opinion 
that  there  was  no  prejudice  against  the  defendant,  and 
that  Ex-Mayor  Swartz  had  no  influence  in  Polk  county. 
The  court  overruled  the  motion,  and  the  trial  began  in 
the  city  where  the  alleged  crime  was  committed,  and 
about  sixty  days  after  the  tragedy  had  occurred. 
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The  application  for  a  change  of  venue  is  addressed 
to  the  sound  discretion  of  the  court.  It  is  a  judicial 
discretion,  and  not  to  be  interfered  with  by  us,  unless 
it  has  been  abused.  State  v.  Rowland^  72  Iowa,  327; 
State  V.  Beck  J  73  Iowa,  616 ;  State  v.  Cadwellj  79  Iowa, 
473 ;  State  v.  Woodward^  84  Iowa,  172. 

In  the  light  of  the  facts  above  set  out,  and  of  the 
rule  of  law  so  wisely  established,  we  are  to  determine 
whether  or  not  the  court  erred  in  its  ruling.  We  have 
in  mind  also  that  it  is  the  policy  of  our  law  to  make  the 
execution  of  justice  as  speedy  as  is  consistent  with  a 
due  regard  to  the  rights  of  a  man  charged  with  a  grave 
crime.  The  resistance  does  not  deny  the  publication 
of  the  articles  as  charged.  It  does  not  deny  that  they 
created  a  prejudice  against  the  defendant,  and  that  such 
prejudice  existed  after  the  killing.  The  denials  of 
prejudice,  as  made,  relate  only  to  the  time  of  the  filing 
the  afl&davit  of  resistance.  The  only  question  in  contro- 
versy between  the  two  showings  is,  that  the  defendant's 
showing  is  that  the  excitement  and  prejudice  continued 
to  exist  up  to  the  time  it  was  filed,  while  the  state's 
showing  is  that  it  did  not  exist  at  that  time.  It  was  not 
incumbent  upon  the  defendant  to  set  out  the  news- 
paper articles,  especially  so  as  there  is  no  denial  that 
they  were  published  as  claimed  by  the  defendant,  and 
that  they,  for  a  time  at  least,  had  the  effect  which  he 
claims.  The  question  of  prejudice  is  a  question  to  be 
determined  from  facts  before  the  court  in  the  showings 
made.  Now,  it  is  clear  that  the  showing  of  the  defend- 
ant, in  the  absence  of  one  made  by  the  state,  would 
have  entitled  him  to  the.  change.  What  facts,  then, 
appear  in  the  state's  showing  which  would  be  held 
sufficient  to  overcome  that  made  by  the  defendant!  It 
does  not  appear  that  the  state's  affiants  had  read  all,  or 
even  any,  of  the  articles  which  contained  the  specific 
charges  set  out  in  the  defendant's  showing,  and  on  which 
the  change  is  prayed.    There  is  not  a  fact  which  shows 

Vol.  89--8 
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that  the  change  was  sought  for  delay,  and  not  in  the 
best  of  faith.  There  is  nothing  to  show  what  the  opin- 
ion of  the  state's  affiants  is  based  upon,  except  that 
they  had  read  ''some"  of  the  accounts  of  the  killing, 
and  had  heard  the  matter  talked  of  some  among  the 
residents  of  the  county.  Doubtless,  there  may  be  cases 
where  such  a  counter,  showing  would  be  sufficient. 
That  depends  upon  the  facts  stated  by  the  other  side. 
But  we  can  not  think  that,  in  a  case  like  this,  where  the 
defendant  is  charged  with  the  commission  of  many  and 
grave  crimes,  some  of  them  of  the  most  revolting  char- 
acter, the  very  charging  of  which  was  calculated  to 
engender  prejudice  in  the  public  mind,  which  would  be 
deep  seated  and  far  reaching,  such  a  showing  in  resist-^ 
ance  of  the  application  should  be  regarded  as  sufficient. 
The  defendant  was  a  comparative  stranger  in  the  city. 
His  associates,  to  say  the  least,  had  been  bad,  and  here 
was  the  press  of  the  city  poisoning  the  minds  of  the 
people  against  him  by  charging  him  with  the  commis- 
sion of  innumerable  crimes. 

Counsel  for  the  state  insist  that  this  case  is  distin- 
guishable from  the  cases  of  State  v.  Canada,  48  Iowa, 
448,  State  v.  Nash,  7  Iowa,  347,  and  State  v.  Billings, 
77  Iowa,  417,  in  that,  in  the  last  two  cases,  it  appeared 
that  there  had  been  threats  of  lynching  m^de  against 
the  defendants,  and  in  the  Canada  case  no  resistance 
was  filed.  These  are  distinguishing  facts;  but  is  pub- 
lic excitement  and  prejudice,  which  will  prevent  a 
defendant  from  having  a  fair  trial,  to  be  measured  only 
by  a  single  act  in  all  cases,  and  that  a  threat?  Must 
the  court,  in  the  exercise  of  its  discretion,  say  that, 
because  excitement  and  prejudice  have  not  yet  arrived 
at  the  point  where  threats  to  do  personal  violence  to 
the  person  of  the  defendant  are  made,  therefore  it 
appears  that  prejudice  does  not  exist!  The  admitted 
facts  upon  which  the  defendant's  application  is  based, 
show,  to  our  minds,  that  an  opinion  based  thereon  is 
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entitled  to  more  weight  than  one  based  upon  the 
meager  facts  stated  in  the  state's  showing.  State  v. 
Becky  73  Iowa,  616.  Each  case  must  depend  upon  its 
own  peculiar  facts  and  circumstances.  We  know  how 
diflBcult  it  is  for  an  appellate  court  to  see  these  matters 
as  they  may  have  appeared  to  the  trial  judge,  and 
hence  it  becomes  us  to  be  exceedingly  careful  in  pass- 
ing upon  the  question  of  the  proper  exercise  of  the  dis- 
cretion vested  in  the  trial  court.  When,  after  due 
investigation,  we  are  satisfied  that  the  trial  court  has 
made  a  mistake,  it  is  our  duty  to  rectify  it  as  far  as 
possible.  The  language  of  this  court  in  the  case  of 
State  V.  Nash,  mpraj  is  applicable  in  this  case.  It  was 
there  said:  **It  is  important,  to  maintain  the  useful- 
ness of  our  judicial  system,  that  no  suspicion  of  influ- 
ence from  popular  excitement  in  the  administration  of 
the  law  should  be  allowed  to  impair  the  public  confi- 
dence in  the  fairness  and  impartiality  of  judicial  pro- 
ceedings. An  excited  state  of  public  feeling  and 
opinion  is  always  the  most  unfavorable  for  the  inves- 
tigation of  the  truth.  Not  only  should  the  mind  of 
the  juror  be  wholly  without  bias  and  prejudice,  it  should 
not  only  be  free  from  all  undue  feeling  and  excitement 
in  itself,  but  it  should  be,  as  far  as  possible,  removed 
from  the  influence  of  prejudice  and  feeling  and  excite- 
ment in  others."  A  man  charged  with  the  commission 
of  the  grave  crime  of  murder  has  a  right  to  be  tried 
by  an  impartial  jury,  and  in  a  community  where  his 
case  has  not  been  prejudiced  and  prejudged.  It  mat- 
ters not  what  the  standing  or  reputation  of  this  defend- 
ant may  be,  or  how  low  his  condition,  the  law  throws 
around  him  all  the  safeguards  which  the  enlightened 
wisdom  of  the  ages  has  shown  essential  to  the  safe, 
orderly,  and  impartial  administration  of  justice.  Con- 
sidering the  magnitude  of  the  crime  charged,  the  lim- 
ited time  between  the  homicide  and  the  trial,  the 
showing  made  for  a  change  of  venue,  and  the  weakness 


116  State  v.  Crafton.  [89  Iowa 

of  the  resistance,  we  are  impressed  with  the  conviction 
that  the  court  below  erred  in  overruling  the  defendant's 
motion. 

Error  is  assigned  on  the  court's  ruling  in  refusing 
to  continue  the  case.  In  the  view  we  have  taken  on 
other  questions  presented,  it  is  not  necessary  for  us  to 
consider  this  question. 

II.    A  reversal  is  asked  because  Judge  Bishop, 

who  was  appointed  to  assist  the  county  attorney,  read 

the  indictment  to  the  jury,  and  stated  the 

dict^eTttS"   defendant's  plea.      The  statute  provides 

lorv  *  Assist* 

anttocounty  that  **the  clcrk  or  district  (county)  attor- 

attorney.  .  ^  -^ 

ney  must  read  the  indictment,  and  state 
the  defendant's  plea  to  the  jury."  Judge  Bishop  was 
employed  by  private  parties.  The  practice  of  allowing 
county  attorneys  the  assistance  of  private  counsel  in 
the  trial  of  criminal  cases  is  of  long  standing  in  this 
stat^,  and  has  been  repeatedly  sanctioned  by  this  court. 
State  V.  Fitzgerald  J  49  Iowa,  260;  State  v.  Montgomery  ^ 
65  Iowa,  483;  State  v.  Shinner,  76  Iowa,  147;  State  v. 
Ormistofij  66  Iowa,  143;  State  v.  ShreveSy  81  Iowa,  615. 
Judge  Bishop,  in  reading  the  indictment  and  stating 
the  plea  to  the  jury,  was  acting  as  county  attorney, 
and  there  was  no  error  in  his  so  doing. 

II.    Much  of  the  argument  of  counsel  for  the 
appellant  is  directed  to  alleged  misconduct  on  the  part 
8.  — :  conduct    of  couusel  forthestatc  in  their  addresses  to 
Spentag'atate-  the  jury.     It  is  true  that  counsel  referred 
gument.  to  some  matters  not  established  by  the 

testimony.  In  the  opening  of  a  case  some  latitude 
must  be  allowed  counsel  in  stating  what  they  expect 
to  prove.  That  on  the  trial  they  may  not  be  able  to 
show  all  that  they  claimed  is  not  necessarily  an  indica- 
tion that  the  statement  was  not  made  in  good  faith. 
If,  from  all  the  circumstances  it  appears  that  the  state- 
ment was  made  with  a  well-founded  belief  in  its  accur- 
acy when  made,  it  is  all  that  can  be  required.    It  also 
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appeal's  that  both  counsel  for  the  state,  in  their  closing 
arguments,  went  outside  the  record,  and  discussed 
matters  not  in  evidence.  It  is  the  province  of  counsel 
not  only  to  discuss  the  testimony,  but  they  may  prop- 
erly deduce  therefrom  facts  which  may  be  legitimately 
inferred  from  what  appears  in  the  record.  In  some 
instances  the  objectionable  statements  seem  to  have 
been  made  by  way  of  reply  to  what  opposing  counsel 
had  said,  and,  in  view  of  the  entire  record,  we  do  not 
think  that  the  defendant  has  any  just  ground  of  com- 
plaint touching  this  matter. 

IV.  It  is  claimed  that  the  witness  Scholes  was 
permitted  to  detail  to  the  jury  conversations  which 

occurred  at  the  house  where  Mabel  Swartz 
dence:  mnr-     was  killed,  aud  which  were  no  part  of  the 

dor:  res  £f68tSB.  '  '^ 

res  gestcB,  and  which  were  had  in  the  defend- 
ant's absence.  Scholes  was  a  policeman,  and  arrived 
at  the  house  after  the  shooting  took  place.  He  was 
called  upon  to  state  what  was  said,  by  the  eyewitness 
to  the  tragedy,  as  to  the  circumstances  under  which  it 
occurred.  Some  of  his  testimony  was  ruled  out  because 
the  defendant  was  not  present  when  the  statements 
were  made.  The  record  shows  that  the  court  fre- 
quently admonished  him  to  confine  his  statements  to 
what  was  said  when  the  defendant  was  present.  The 
court  seems  to  have  exercised  the  utmost  care  in  this 
respect.  It  is  claimed  that  the  defendant  was  in  such 
a  disturbed  state  of  mind,  and  there  was  so  much  con- 
fusion*, that  he  did  not  hear  what  was  said.  We  think 
the  claim  is  not  well  founded.  The  defendant  was 
present,  within  hearing  distance,  and,  for  all  that 
appears,  his  sense  of  hearing  was  not  impaired.  Under 
such  circumstances,  and  in  the  absence  of  evidence  to 
the  contrary,  it  must  be  presumed  that  he  did  hear 
what  was  said. 

V.  The  witness  Brandt  testified  that,  several  days 
prior  to  the  shooting  of  Mabel  Swartz,  the  defendant 
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^ . and  Mabel  were  at  his  place,  and  that  the 

dSenSl^t.  defendant  slapped  Mabel  on  the  ear,  and 
that  the  defendant  looked  cross.  His 
evidence  was  objected  to  as  incompetent,  irrelevant, 
and  immaterial,  and  not  a  part  of  the  res  gestce.  We 
have  no  doubt  that  the  evidence  was  admissible  as 
tending  to  show  the  relations  of  these  parties  and  their 
feelings  toward  each  other.  The  testimony  of  the 
witness  as  to  the  looks  or  appearance  of  the  defendant 
was  admissible.  It  was  touching  a  fact.  How  one 
looks  is  as  much  a  fact  as  what  one  says  or  does. 
State  V.  Cross,  68  Iowa,  180. 

VI.  Mrs.  Hunt  testified  that,  on  the  Wednesday 
before  Mabel  was  killed,  the  defendant  and  Mabel  came 
J . .       to  her  house,  and  he  introduced  her  as  his 

wutfoM^f*  wife,  and  said  his  name  was  Hall,  and  he 
partiea.  rented  a  room;  that  one  day  she  saw 
Mabel  ^  in  bed  with  a  man  named  Kavanagh,  and 
that  the  defendant  was  disrobed  in  the  same  room. 
It  was  proper  to  show  the  relations  of  the  parties. 
Such  relations  often  tend  to  show  motive  for  the  com- 
mission of  a  crime.  State  v.  KlinCj  54  Iowa,  183; 
State  V.  Schaffer,  70  Iowa,  371 ;  State  v.  Bainsbarger, 
74  Iowa,  196;  State  v.  Pugsley,  75  Iowa,  743. 

VII.  One  Wright  was  put  upon  the  stand  for  the 
purpose  of  contradicting  the  witness  Taylor's  state- 
ment as  to  threats  of  the  defendant  to 

7.  :  error 

fnJu^cJon.  ^^  Mabel  Swartz.  On  cross-examination 
he  was  asked  if  he  did  not  in  the  presence 
and  hearing  of  one  Hockersmith,  on  the  day  before, 
and  in  the  court  room,  state  that  he  had  known  the 
defendant  well  for  the  last  four  years,  and  that  he 
knew  of  a  good  many  scrapes  he  had  been  in,  and  told 
about  his  gambling, — about  his  being  a  gambler.  He 
answered  that  he  did  not  so  state.  Hockersmith  was 
permitted  to  testify  that  Wright  did  make  such  state- 
ments to  him.    Wright  had  testified  in  chief,  in  sub- 
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stance,  that  he  had  not  seen  defendant  for  years  until 
a  short  time  before  the  trial.  It  was  proper,  therefore, 
to  show  that  he  had  made  a  statement  off  of  the  stand 
not  in  accord  with  his  testimony.  What  was  said 
about  the  defendant  being  a  gambler,  or  gambling,  or 
being  in  scrapes,  was  wholly  immaterial,  and  was  an 
assault  upon  the  defendant's  character  which  was  not 
in  issue.  This  objectionable  matter  should  not  have 
been  admitted,  and,  if  it  had  rested  there,  we  should 
be  compelled  to  hold  that  it  was  such  error  as  would 
justify  a  reversal  on  that  ground.  But  the  court,  in 
an  instruction  to  the  jury,  excluded  from  their  con- 
sideration the  objectionable  portion  of  this  evidence, 
and  we  do  not  think  that  the  error  was  prejudicial. 

VIII.  It  is  urged  that,  as  Joseph  Shephard,  the 
bailiff  who  had  charge  of  this  jury,  was  not  specially 
sworn,  as  the  law  requires,  such  fact 
3n*y*'i™^arge  entitled  the  defendant  to  a  reversal  of  the 
^niff:  new  judgment.  Shephard  was  appointed  as 
bailiff  at  the  January  term,  1892,  of  the 
conrt,  and  then  took  the  oath.  He  was  reappointed  at 
the  April  term  at  which  this  defendant  was  tried.  He 
never  took  an  oath  with  reference  to  this  case.  It 
does  not  appear  what  was  the  nature  and  conditions  of 
the  oath  which  he  took  in  January,  but  it  may  be 
assumed  that  it  was  the  same  form  of  oath  which  is 
prescribed  by  law  for  his  principal,  the  sheriff,  as  the 
statute  provides  that  bailiffs  shall  be  regarded  as 
deputy  sheriffs.  Code,  section  341.  This  is  an  oath 
to  support  the  constitution  of  this  state  and  that  of  the 
United  States,  and  to  faithfully  and  impartially,  to  the 
best  of  his  ability,  discharge  all  the  duties  of  the  office 
of  bailiff.  Code,  sections  675,  676.  Our  statute  also 
provides  that,  if  the  jury  ''do  not  agree  without  retir- 
ing, one  or  more  officers  must  be  sworn  to  keep  them 
together  in  some  private  and  convenient  place  without 
meat  or  drink,  water  excepted,  and  tiot  to  suffer  any 
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person  to  speak  or  communicate  with  them,  nor  speak 
to  or  communicate  with  them  themselves,  unless  it  be 
to  ask  them  whether  they  have  agreed  upon  their 
verdict,  and  not  to  communicate  to  anyone  the  state  of 
thei^  deliberation  or  the  verdict  agreed  upon,  until 
after  the  same  shall  have  been  declared  in  open  court, 
and  received  by  the  court,  and  to  return  them  into 
court  when  they  shall  have  so  agreed  upon  their  ver- 
dict, unless  by  permission  or  order  of  the  court,  or  they 
be  sooner  discharged.''     Code,  section  4442. 

The  provision  of  this  statute  now  under  considera- 
tion is  mandatory.  The  taking  of  a  general  oath  of 
office  by  a  bailiff  is  not  a  compliance  with  the  law.  If 
the  record  was  silent  as  to  the  taking  of  an  oath  by  the 
bailiff,  we  would  presume  that  he  had  complied  with 
the  law,  and  was  properly  sworn.  State  v,  PittSj  11 
Iowa,  345.  But  in  this  case  it  is  made  to  affirmatively 
appear  that  the  bailiff  was  not  sworn,  as  the  law 
expressly  requires.  We  have  recently  held  that  the 
provision  of  this  same  section  requiring  the  jury  to  be 
kept  together  is  mandatory.  State  v.  Fertigj  84  Iowa, 
79.  In  that  case  the  court  said:  * 'These  sections  of 
the  law  were  not  intended  as  merely  directory  provis- 
ions. They  appear  to  us  to  be  absolute  requirements, 
and  we  know  of  no  reason  why  they  may  be  ignored, 
unless  their  provisions  are  waived  by  the  party  on  trial.'' 
The  statute  is  absolute  in  its  requirement  that  the  jury 
shall  be  in  charge  of  a  sworn  officer.  It  prescribes,  as 
we  have  seen,  the  form  of  oath  to  be  taken  by  him. 
No  oath  in  anywise  complying  with  the  statutory 
requirement  was  taken  by  this  bailiff.  The  oath  pro- 
vided by  law  is  one  of  the  means  of  protection  which 
the  legislature,  in  its  wisdom,  has  guaranteed  to  one  on 
trial  for  a  crime.     It  is  more  than  a  mere  matter  of 
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is  some  conflict  in  the  decisions  touching  this  point,  we 
think  by  far  the  greater  weight  of  authority  sustains 
our  holding.     Gibbons  v.  People,  23  111.  518;  Mclntyre 
V.  People  J  38  111.  514;   Lewis  v.  People,  44  111.  452; 
McCann  v.  State,  9  Smedes  &  M.  465;  Hare  v.  State, 
4  How.  (Miss.)  187;  Commonwealth  v.  Shields,  2  Bush, 
81;  Bruckerv.  State,  16  Wis.  333;  State  v.  Underwood, 
76  Mo.  630;  1  Bish.  Grim.  Proc,  sections  991,   993; 
Whart.  Grim.  PL,  sections  728,  827;  2  Thomp.  Trials, 
section   2548.     Some  of  the  cases  which  hold  that  a 
special  oath  need  not  be  administered  to  the  oflBcer  in 
charge  of  a  jury  were  decided  in  states  having  no  stat- 
ute expressly  requiring  it.     Davis  v.  State,  15  Ohio,  72. 
The  question  then  arises,  is  the  failure  to  take  the 
oath  a  ground  for  reversal  of  this  case!    The  court 
below  could  only  grant  a  new  trial  for  some  one  of  the 
causes  provided  by  the  statute.     State  v.  Bowman,  45 
Iowa,  418;  State  v.  Lee,  80  Iowa,  75;  State  v,  Watson, 
81  Iowa,  380.    The  statutory  grounds  for  a  new  trial, 
in  brief,  are:  (1)  Where  the  trial  has  been  had  in  the 
absence  of  the  defendant;    (2)   when   the    jury  has 
received  any  evidence,  paper,  or  document  out  of  court 
not  authorized  by  the  court;  (3)  where  they  have  sep- 
arated without  leave  of  court,  after  retiring  to  deliberate 
upon  their  verdict,  or  have  been  guilty  of  misconduct 
tending  to  prevent  a  fair  trial;  (4)  when  the  verdict 
has  been  decided  by  lot;  (5)  where  the  court  has  mis- 
directed the  jury  in  a   material  matter  of  law;    (6) 
when  the  verdict  is  contrary  to  the  law  or  evidence ;  ( 7 ) 
when  the  court  has  refused  to  properly  instruct  the  jury ; 
(8)  when  from  any  other  cause  the  defendant  has  not 
received  a  fair  and  impartial  trial.     Code,  section  4489. 
It  is  not  claimed  that  the  jury  were  guilty  of  «ny  mis- 
conduct; hence  the  only  ground  under  which  a  new 
trial  could  be  claimed  is  the  eighth.     But  that  can  not 
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the  defendant  has  not  had  a  fair  and  impartial  trial. 
The  bailiff  in  charge  of  this  jury,  so  far  as  the  record 
discloses,  performed  faithfully  every  duty  which  the 
law  enjoins  upon  such  an  officer.  He  could  have  done 
no  more  had  he  taken  the  oath  provided  by  law.  No 
prejudice  resulted  from  this  neglect  of  duty.  We  are 
not  authorized  to  go  outside  the  statute  to  seek  for 
grounds  for  a  new  trial.  We  are  limited  to  those 
expressly  given.  It  is  clear,  then,  that  the  court  did 
not  err  in  refusing  a  new  trial  on  this  ground. 

IX.  The  third  par^raph  of  the  court's  charge  to 
the  jury  reads:  *'If  you  have  any  reasonable  doubt 
whether  the  defendant  is  guilty  of  any  one  of  the  crimes 
defined  in  these  instructions,  you  should  return  a  ver- 
dict of  guilty  of  the  next  lower  oflfense  as  to  which  no 
doubt  exists  in  your  minds.''  The  words  ''any  one" 
we  have  italicized.  Counsel  for  appellant  argue  that, 
if  the  jury  had  reasonable  doubt  whether  the  defend- 
ant was  guilty  of  ''any  one"  of  the  crimes  defined  ib 
the  instructions,  they  should  have  acquitted  the  defend- 
ant. While  we  should  not  be  willing  to  reverse  this 
case  for  the  alleged  error  in  this  instruction,  in  view  ol 
what  is  contained  in  other  paragraphs  of  the  chai-ge, 
yet,  as  for  other  errors  a  new  trial  must  be  granted,  it  is 
proper  for  us  to  suggest  that  it  is  advisable  to  so  frame 
the  instruction  on  another  trial  as  to  avoid  the  objec- 
tion urged. 

X.  It  is  insisted  that  the  verdict  is  not  sustained 
by  the  evidence.  As  for  the  refusal  of  the  court  to 
change  the  place  of  trial  the  judgment  must  be  reversed, 
it  would  not  be  proper  for  us  to  discuss  the  testimony; 
and  as  a  general  rule,  where  a  criminal  cause  is  reversed 
upon  another  ground,  we  will  not  pass  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict,  as  on 
another  trial  it  might  be  diflferent.  In  this  case,  how- 
ever, we  think  it  proper  to  say  that  we  could  not  sus- 
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tain  a  conviction  for  murder  upon  the  evidence  dis- 
closed in  the  record  before  us. 

Other  errors  are  assigned  to  the  action  of  the  court 
in  giving  and  refusing  instructions.  We  think  they 
are  without  merit.  For  the  reasons  heretofore  given 
the  judgment  below  is  beversed. 


J.  W.  Pbice,  Appellant,  v.  J.  F.  Holcomb  etal.j       

Appellees.  ,g^  Jg 

m  110 

1.  Corporations :  metong  op  stockholders:  bight  to  vote  shares.      ^    ^23 
Where  one  half  of  the  stock  in  a  corporation  was  issued  to  B.  upon      138     ^•fiS^ 
his  agreement  to  paj  twenty  thousand  dollars,  to  be  used  in  making      " 
needed  changes  in  the  plant  of  the  company  and  as  working  capital, 

and  thereafter  certain  improvements  in  the  company's  works  were 
authorized  by  the  coriK>ration,  which  were  paid  for  by  B.,  and  for 
which  he  was  allowed  by  the  company  nearly  seventeen  thousand 
dollars,  held,  that  B.  being  entitled,  as  fully  paid,  to  such  number  of 
shares  as  the  sum  thus  expended  by  him  would  purchase  under  the 
terms  of  said  agreement,  he  had  the  right  to  vote  such  number  in  a 
meeting  of  the  shareholders  of  the  corporation,  and  such  shares,  with 
others  admitted  to  be  entitled  to  vote,  being  a  majority  of  all  the 
stock  voted  at  a  shareholder's  meeting,  a  resolution  for  which  B. 
voted  all  of  the  stock  held  by  him,  including  that  not  paid  for,  was 
legally  adopted. 

2.    :    SALE  OF  CORPORATE  PROPERTY:    RIGHTS  OF  MAJORITT.     Where 

the  business  of  a  corporation  had  been  operated  at  a  loss  from  the 
beginning,  and  its  works  had  been  idle  for  about  a  year,  because, 
though  solvent,  it  was  without  the  necessary  working  capital,  and 
was  unable  to  secure  it,  and  no  practicable  plan  for  putting  them  in 
operation  had  been  suggested,  though  frequently  discussed,  and  the 
officers  of  the  corporation  were  not  in  accord,  and  it  was  apparent 
that  no  agreement  could  be  reached  by  which  the  company's  works 
could  be  operated  or  leased,  held,  that  the  circumstances  justified  a 
sale  of  the  property  and  business  of  the  corporation  by  the  action  of 
a  majority  of  the  shareholders  against  the  protest  of  a  minority. 

3.  :  :  STOCKHOLDER  AS  PURCHASER.    A  Stockholder  in  a 

corporation  has  a  right  to  purchase  the  corporate  property  at  public 
sale. 


:  .  Section  1000  of  the  Code,  providing  that,  "no  cor- 
poration can  be  dissolved  prior  to  the  period  fixed  in  the  articles  of 
incorporation,  except  by  unanimous  consent,"  will  not  prevent  a  sale 
of  all  the  property  of  the  eorpoiatiou  by  a  majority  only  of  the  oapi- 
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tal  stock,  when  oironmstanoes  demand  it,  even  though  suoh  sale 
result  in  the  dissolution  of  the  corporation. 

6.  :  :  STOCKHOLDER    AS  PURCHASER.    The  relation  of   a 

stockholder  in  a  corporation  to  the  other  shareholders,  and  to  the  cor- 
porate property,  is  not  such  as  to  preclude  his  becoming  a  purchaser 
of  the  entire  corporate  property  at  a  public  sale  thereof. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smythe,  Judge. 

Monday,  October  9,  1893. 

The  plaintiflf,  owner  of  one  seventh  of  the  stock  of 
the  Iowa  Rolling  Mill  Company,  a  corporation  under 
the  laws  of  Iowa,  organized  for  the  purpose  of  rolling 
and  making  iron  at  its  works  in  Burlington,  Iowa, 
prosecutes  this  action  in  equity  to  set  aside  a  sale  and 
conveyance  of  the  works  of  said  corporation  to  the 
defendant  J.  F.  Holcomb  in  pursuance  of  certain  reso- 
lutions adopted  by  the  stockholders.  A  decree  was 
entered  dismissing  the  plaintiff's  petition,  from  which 
decree  he  appeals,— Affirmed. 

C.  L.  Poor  and  Thomas  Hedge^  for  appellant. 

Power  (&  Huston^  for  appellees. 

Given,  J. — Prior  to  1887  the  plaintiff  and  others, 
residents  of  Burlington,  Iowa,  organized  a  corporation 
known  as  the  Burlington  Rolling  Mill  Company,  with 
a  paid  up  capital  of  thirty-six  thousand  dollars,  for  the 
purpose  of  erecting  and  operating  a  rolling  mill  at 
Burlington  for  the  manufacture  of  iron.  The  works 
were  constructed  and  operated  for  a  time  at  a  loss.  These 
parties  being  inexperienced  in  the  business,  and  the 
company  without  sufficient  capital,  the  defendant 
Richard  Brown,  of  Youngstown,  Ohio,  a  gentleman  of 
experience  in  the  iron  business,  and  possessed  of  means, 
was  solicited  to  take  an  interest  in  the  business,  and  to 
associate  with  him  other  men  of  experience  to  operate 


Oct.  1893]  Pbice  v.  Holcomb.  125 

the  works.  In  pursuance  of  an  agreement,  the 
defendant,  the  Iowa  Rolling  Mill  Company,  was  incor- 
porated with  a  capital  stock  of  seventy  thousand  dol- 
lars, and  the  property  of  the  old  company  was 
transferred  to  it  free  of  debt  and  incumbrance.  Certifi- 
cates for  one  half  of  the  capital  stock  were  issued  to 
the  stockholders  in  the  old  company  in  lieu  of  their 
stock  therein,  and  for  the  other  half  to  Mr.  Brown  and 
his  associates,  M.  C.  Williams  and  E.  H.  Wilson,  of 
Youngstown,  upon  Brown's  promise  to  pay  twenty 
thousand  dollars,  to  be  used  in  making  needed  changes 
in  the  works  and  as  working  capital.  The  defendant 
company,  being  thus  organized,  leased  the  works  to 
Brown  and  his  associates  for  one  year  free  of  rent,  and 
at  the  end  of  that  year  extended  the  lease  for  a  second. 
Brown  and  his  associates  operated  the  mill  on  their 
own  account,  but  in  the  name  of  the  corporation  and 
through  his  treasurer,  until  in  May,  1889,  when  the 
buildings  were  destroyed  by  fire.  The  mill  was  operated 
at  a  loss  to  Brown  and  his  associates.  During  the 
second  year  of  the  lease  the  defendant  J.  F.  Holcomb, 
of  Youngstown,  purchased  nearly  all  of  the  stock  held 
by  Wilson,  and  thereafter  took  part  in  the  management 
of  the  business.  Certain  improvements  were  author- 
ized to  be  made  on  the  works  during  the  lease,  all  of 
which  were  made  and  paid  for  by  Brown  and  his  asso- 
ciates at  a  cost,  as  they  claim,  of  seventeen  thousand 
dollars.  A  committee  of  the  company  reported  in 
favor  of  allowing  sixteen  thousand,  seven  hundred  and 
forty-six  dollars  and  ninety-six  cents  of  this  claim. 
The  works  were  rebuilt  after  the  expiration  of  this 
lease,  but  were  not  opei*ated,  because  of  a  failure  to 
agree  upon  any  plan  for  operating  them.  While  all 
parties  seem  to  have  desired  that  the  works  should  be 
operated,  no  tangible  plan  was  suggested.  There  was  a 
proposition  from  one  Roberts  to  pay  a  royalty  on  the 
iron  made  for  the  use  of  the  works,  but  this  oiSer  was 


126  Price  v.  Holcomb.  [89  Iowa 

indefinite,  and  gave  but  little  assurance  of  work  being 
resumed  under  it.  The  fact  is  apparent  that  such 
differences  had  sprung  up  between  the  Burlington  and 
Youngstown  stockholders  that  it  was  not  likely  that 
any  plan  would  be  agreed  upon  for  leasing  or  operating 
the  works.  The  record  of  the  proceedings  of  the 
stockholders,  as  set  out  in  the  abstract,  is  as  follows: 

^'October  7,  1890.  Annual  stockholders'  meeting 
(there  being  present  and  voting  six  hundred  and  eighty 
seven  shares  of  stock).  J.  F.  Holcomb  offered  the  fol- 
lowing resolution,  which  was  seconded  and  adopted, 
viz.: 

^'  'Whereas,  the  corporation  has  been  organized  and 
in  existence  for  about  three  years,  having  its  mills 
ready  for  operation :  and, 

**  'Whereas,  the  entire  capital  stock  of  this  com- 
pany, seventy  thousand  ($70,000)  is  invested  in  the 
grounds  and  plant,  leaving  the  company  without  any 
working  capital ;  and, 

**  *  Whereas,  the  mills  were  operated  for  the  first  two 
years  by  Richard  Brown  and  others  under  a  contract, 
during  which  time  no  money  was  made  by  such 
operation,  either  for  Mr.  Brown  and  others  or  for  the 
company;  and, 

'*  'Whereas,  the  mills  have  stood  idle  ever  since  Oc- 
tober, 1889,  this  company  being  utterly  unable  to  set 
them  in  motion  for  want  of  capital,  and  during  which 
time  the  directors  have  not  been  able  to  make  any  con- 
tract or  arrangements  for  the  operation  of  the  mills, 
and  in  the  meantime  the  property  and  plant  has  been 
largely  decreasing  in  value,  and  will  continue  so  to  do 
if  allowed  to  remain  idle,  and,  as  a  result,  the  stock- 
holders are  not  only  losing  the  use  of  their  capital 
invested,  but  are  losing  the  capital  itself;  and, 

**  'Whereas,  the  officers  and  directors  do  not  report 
any  plan  or  prospect  for  any  arrangement  for  the 
operation  of  the  mills  during  the  coming  fiscal  year, 
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and  the  company  can  not  operate  them  for  want  of 
means;' 

*  *  'Therefore,  resolved,  that  the  board  of  director  of 
this  company  be,  and  they  are  hereby,  directed  and 
instructed  to  proceed  at  once  and  sell  the  entire  prop- 
erty and  plant  of  this  company,  either  at  public  or 
private  sale,  and  on  such  terms  as  they  deem  for  the 
best  interests  of  the  stockholders,  and  that  they  make 
the  sale  within  the  next  sixty  days;  and  they  are  hereby 
authorized  to  make,  execute,  and  deliver  any  and  all 
necessary  and  proper  deeds,  contracts,  and  other  instru- 
ments in  order  to  eflfectually  carry  out  and  consummate 
such  sale,  and,  further,  that  they  report  their  doings 
in  this  matter  to  an  adjourned  stockholders'  meeting. 

***Resolved,  further,  that  when  this  meeting  is 
adjourned,  it  adjourn  to  meet  on  the  eighth  day  of 
November,  1890,  at  three  o'clock  p.  m.,  to  transact 
such  business  as  may  then  seem  proper,  and,  further, 
that  the  directors  make  report  at  that  meeting  of  the 
prospects  of  sale  or  other  disposition  of  the  property, 
and  that  no  actual  sale  be  made  previous  to  that  date, 
unless  pursuant  to  some  other  action  of  the  stock- 
holders.'" 

'^October  7,  1890.  Board  of  directors'  meeting. 
*  Whereas,  the  stockholders  of  this  company,  at  their 
annual  meeting,  October  7,  1890,  by  a  resolution  there 
offered  and  adopted,  directed  and  instructed  the  direc- 
tors of  this  company  to  proceed  at  once  and  sell  the 
entire  property  and  plant  of  this  company,  either  at 
private  or  public  sale ;  and, 

*  *  *  Whereas,  the  sale,  by  the  resolution,  must  be  con- 
summated within  sixty  days  from  October  7, 1890;  and, 

** 'Whereas,  on  account  of  approaching  winter,  it  is 
desirable  to  make  such  sale  as  early  as  possible,  to 
enable  the  purchaser  or  purchasers  to  make  necessary 
improvements  and  repairs ; 
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**  'Therefore,  resolved,  that  the  president  and  secre- 
tary of  this  board  be,  and  they  are  hereby,  directed 
and  instructed  to  proceed  at  once,  and  solicit  oflfers  and 
enter  into  negotiations  for  the  sale  of  the  entire  prop- 
erty and  plant  of  this  company,  by  advertising  the 
same  at  their  discretion  in  at  least  two  of  the  leading 
iron  trade  papers  of  this  country,  and  otherwise,  as 
they  may  deem  advisable,  and  that  they  make  a  full 
report  in  relation  thereto  to  this  board  at  some  appro- 
priate time,  prior  to  the  adjourned  annual  stock- 
holders' meeting,  to  be  held  November  8,  1890/ 

**To  which  J.  W.  Price  offered  the  following  sub- 
stitute, which  was  also  seconded,  viz. : 

'*  'Resolved,  that  the  board  of  directors  proceed  at 
once  to  make  the  necessary  arrangements  for  putting 
the  Iowa  Rolling  Mills  into  operation,  under  the  man- 
agement of  its  own  officers,  at  the  earliest  practicable 
time.' 

''Substitute  lost,  and  the  original  motion  carried." 

The  minutes  of  an  adjourned  meeting  of  the  stock- 
holders of  the  Iowa  Rolling  Mill  Company  held  on 
Novembers,  1890: 

"  J.  F.  Holcomb  offered  a  resolution  that  the  board 
of  directors  are  hereby  instructed  to  proceed  at  once 
and  sell  at  public  sale  the  mill,  premises,  and  entire 
property  and  plant  of  this  corporation ;  terms  of  sale, 
half  cash,  and  the  balance  in  six  and  twelve  months 
from  date  of  sale,  with  six  per  cent,  interest  per  annum 
with  good  security.  Mr.  Guelich  offered  an  amendment 
providing  that  no  bids  should  be  entertained  at  said 
sale  for  less  than  seventy-five  cents  on  the  dollar  of  the 
stock.  Mr.  Huston  moved  to  amend  the  amendment 
by  striking  out  'seventy-five  cents  on  the  dollar,'  and 
inserting  'twenty-fiye  thousand  dollars. '  Mr.  Huston's 
amendment  was  carried ;  Price,  Guelich  and  Gear  voting 
'No,'  and  the  resolution,  as  amended,  was  carried  by 
the  following  vote:     Ayes:  Richard  Brown,  by  Hoi- 
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comb,  one  hundred  and  seventy  shares;  E.  M.  Wilson, 
by  Holcomb,  ten  shares;  J.  F.  Holcomb,  one  hundred 
and  seventy  seven  and  one  half  shares;  J.  Gt.  Foote, 
fourteen  shares;  C.  J.  Ives,  by  Foote,  seventeen 
shares;  E.S.  Huston,  five  shares;  total,  three  hundred 
and  ninety-three  and  one  half  shares.  Noes:  J.  W. 
Price,  one  hundred  and  one  third  shares;  Price  & 
Wiese,  by  Price,  eight  shares;  Theodore  Gluelich, sixty 
nine  and  one  third  shares;  J.  H.  Gear,  seventy-eight 
and  one  third  shares;  Mrs.  H.  F.  Gear,  by  Guelich, 
'  twenty-eight  shares;  Horace  Eand,  by  Guelich,  five 
shares,  total,  two  hundred  and  eighty-two  shares.  Mr. 
Price  objected  to  any  stock  being  voted  that  had  not 
been  fully  paid  for,  and  ruled  that  no  such  stock  be 
voted,  but  his  ruling  was  not  sustained.  'The  under- 
signed stockholders  protest  against  the  resolution 
offered  by  J.  F.  Holcomb,  and  adopted,  to  sell  the 
property  of  this  company  at  public  sale  on  December 
13,  1890,  the  limit  to  the  price  being  entirely  too  low, 
in  our  estimation.  [Signed]  Theo.  Guelich,  H.  F. 
Gear,  by  Guelich.  H.  S.  Eand,  by  Guelich.  JohnH. 
Gear.  J.  W.  Price.'  Adjourned  to  meet  December 
12,  1890.    J.  F.  Holcomb,  Secretary. 

'*Dec.  12, 1890.  Adjourned  stockholders'  meeting. 
After  some  general  discussion  as  to  the  condition  of  the 
property  and  the  prospects  of  selling,  Mr.  Holcomb 
oflEered  the  following  resolution :  'There  being  no  offers 
for  the  property  and  plant  of  this  company  at  private 
sale,  and  no  offers  to  lease  the  same  which  are  accept- 
able to  the  majority  interest,  therefore,  be  it  resolved, 
that  the  board  of  directors  be,  and  they  are  hereby, 
instructed  and  directed  to  proceed  and  sell  the  same  at 
public  sale  on  the  thirteenth  instant,  as  advertised,  and 
to  this  end  the  president  and  secretary  are  hereby 
instructed  and  directed  to  attend  the  sale,  procure  the 
services  of  a  suitable  person  as  auctioneer,  and  are 
charged  with  the  duty  and  responsibility  of  seeing  that 
Vol.  89—9 
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the  orders  of  this  company  in  the  matter  are  carried 
out.  Resolved,  further,  that  when  this  meeting  adjourns 
it  adjourn  to  meet  on  Saturday,  December  20,  1890,  at 
three  o'clock  p.  m.,  to  receive  the  report  of  the  sale,  and 
to  transact  any  other  business  which  may  then  come 
before  the  meeting.'  Which  resolution  was  adopted 
by  a  vote  of  three  hundred  and  seventy-six  and  one- 
half  shares  for  and  two  hundred  and  eighty- two  against." 

*'Dec.  20,  1890.  Adjourned  stockholders'  meet- 
ing. J.  F.  Holcomb  then  offered  the  following  resolu- 
tion: 'There  having  been  no  bids  for  the  property  and 
plant  of  this  company  at  the  public  sale  of  the  same, 
advertised  to  take  place  at  the  courthouse  door  this  day 
at  two  o'clock  p.  M.,  and  said  sale  having  been 
adjourned  to  take  place  on  Saturday,  the  twenty-sev- 
enth instant,  at  the  same  hour  and  place,  said  action  is 
hereby  approved,  and  the  president  and  secret aiy  are 
hereby  authorized  and  directed  to  attend  and  conduct 
said  sale,  advertising  the  same  in  the  local  papers.  It 
is  further  ordered  that,  when  this  meeting  adjourns,  it 
be  to  meet  on  Saturday,  the  twenty-seventh  instant,  at 
three  o'clock  p.  m.,  at  which  time  the  president  and 
secretary  are  hereby  ordered  to  make  report  of  said 
sale.'  Which  resolution  was  adopted  by  a  vote  of 
three  hundred  and  seventy-six  and  one  half  for,  and 
one  hundred  and  seventy-two  and  two  thirds  against." 

At  the  meeting,  to  wit,  December  27,  1890,  the 
stockholders,  by  a  vote  of  three  hundred  and  seventy- 
six  and  one  half  shares  for,  and  one  hundred  and  seven- 
ty-two and  two  thirds  shares  against,  adopted  the 
following: 

''Mr.  Huston  also  submitted  the  following  order: 
*The  property  and  plant  of  this  company  having  been 
this  day  sold  at  public  sale  to  John  F.  Holcomb  for 
twenty  thousand  dollars,  pursuant  to  orders  and  direc- 
tions of  this  company,  and  there  being  no  prospect  of 
making  a  more  favorable  isalo,  and,  owing  to  appar- 
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ently  irreconcilable  diflferences  between  the  stockhold- 
ers, there  being  no  prospect  of  putting  the  mills  in  oper- 
ation under  any  plan  which  would  offer  any  substan- 
tial return  to  the  stockholders,  it  is,  therefore,  ordered 
that  said  sale  be,  and  the  same  is  hereby,  approved  and 
confirmed,  and  the  president  and  secretary  are  hereby 
authorized  and  directed  to  execute  the  proper  deed  and 
other  papers,  and  complete  said  sale,  according  to  the 
terms  authorized:  Provided,  however,  that,  such  sale 
having  been  made  to  a  stockholder  of  this  company,  it 
shall  not  be  completed  for  eight  (8)  days  from  this 
date,  and  if,  during  that  time,  any  bona  fide  bid  of  not 
less  than  five  hundred  dollars  in  excess  6i  the  above 
bid  be  received  by  the  president  and  secretary,  then 
said  property  shall  again  be  offered  at  public  sale  at  an 
adjourned  meeting  of  this  stockholders'  meeting,  to  be 
held  at  the  office  of  Guelich  &  Blanke  on  Monday, 
January  5,  1891,  at  three  o'clock  p.  m.,  and  the  prop- 
erty then  sold  to  the  highest  bidder,  according  to  the 
terms  heretofore  advertised,  and  said  sale  at  once  per- 
fected and  completed ;  but,  if  no  bid  of  an  increase  of 
five  hundred  dollars  is  so  received,  then  the  sale  to 
John  F.  Holcomb  for  twenty  thousand  dollars  shall  at 
once  be  completed  and  perfected,  and  the  necessary 
papers  executed  and  delivered.'  *0n  behalf  of  himself 
as  the  holder  of  sixty-nine  and  one  third  shares  of  the 
stock,  J.  H.  Gear,  Mrs.  H.  F.  Gear,  and  H.  F.  Rand, 
holding  seventy  and  one  third,  twenty-eight,  and  five 
shares  of  stock,  respectively,  for  whom  he  has  a  proxy, 
the  undersigned  hereby  protests  against  the  pretended 
sale  of  the  property  and  plant  of  the  company,  and 
against  the  consummation  thereof,  for  the  reasons, 
first,  that  the  stockholders,  under  our  articles  of  incor- 
poration, have  no  authority  to  act  in  the  premises; 
second,  that  the  stock  not  paid  for  has  no  right  to  vote 
in  a  stockholder's  meeting.  Burlington,  Iowa,  Dec.  27, 
1890.    Theo.  Guelich." 
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^'Jan.  5,  1891.  Adjourned  stockholders'  mooting. 
Mr.  Huston  oflEered  the  following  order:  * 'There  being 
no  further  or  better  ofifer  for  the  property  and  plant  of 
this  company  over  and  above  twenty  thousand  dollars, 
as  bid  by  John  F.  Holcomb  at  the  public  sale  held 
December  27,  1890,  it  is  now  ordered,  that  the  sale  to 
him  at  that  price  be,  and  the  same  is  hereby,  approved 
and  confirmed,  and  the  president  and  secretary  are 
hereby  directed  to  execute  the  proper  deed  thereof,  and 
deliver  the  same  to  said  John  F.  Holcomb,  on  his 
making  payment  therefor  according  to  the  terms  of 
sale,  to  wit,  one  half  cash,  and  the  balance  in  six  and 
twelve  months  from  date  of  sale,  at  six  per  cent,  inter- 
est with  good  security.'  Which  order  was  adopted  by 
a  vote  of  three  hundred  and  seventy-six  and  one  half 
shares  for,  and  one  hundred  and  seventy-two  and  two 
thirds  against." 

And  at  the  same  meeting  the  following  order  was 
offered: 

**It  appearing  that  a  proper  deed  for  the  property 
and  plant  of  this  company  to  John  F.  Holcomb,  in 
accordance  with  the  sale  made  to  him,  as  appears  on 
the  records  of  this  company,  has  been  submitted  to  J. 
W.  Price,  president  of  this  company,  for  his  signature, 
and  he  having  refused  to  execute  it,  it  is  now  ordered 
that  the  secretary  be,  and  he  is  hereby,  instructed  and 
directed  to  take  such  steps  as  may  be  necessary,  includ- 
ing employing  counsel  and  instituting  legal  proceedings 
in  the  name  and  on  behalf  of  the  company,  to  compel 
the  execution  of  such  deed  by  the  president,  as  ordered 
by  this  company,"  which  order  was  adopted  by  the  sumo 
vote. 

It  was  upon  the  authority  of  these  resolutions  that 
the  sale  in  question  was  made  and  confirmed  to  the 
defendant  Holcomb.  The  plaintiff  being  president  of 
the  company,  and  refusing  to  execute  a  deed  to  Hol- 
comb, proceedings  were  had  whereby  }lv.  Brown,  a*^ 
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vice-president,  was  authorized  to,  and  did,  execute  a 
deed  to  Holcomb,  which  was  approved  by  the  board  of 
directors,  March  31,  1891.  This  action  having  been 
commenced  January  2,  1891,  the  board  of  directors,  at 
its  meeting  March  30,  1891,  ordered  as  follows: 

''It  is  further  ordered  that  upon  said  purchaser 
filing  with  the  treasurer  the  written  consent  of  not  less 
than  three  fourths  (i)  in  amount  of  the  stock  of  this 
company,  that  the  deed  to  him  shall  be  delivered,  with- 
out requiring  payment  in  cash  or  notes,  as  ])rovided  by 
the  terms  of  sale,  and  an  obligation  signed  by  himself 
and  Richard  Brown,  of  Youngstown,  Ohio,  that  they 
will,  when  requested  by  this  board,  pay  over  to  the 
treasurer  the  pro  rata  share  of  the  proceeds  arising  from 
said  sale,  which  shall  then  be  coming  to  such  stock- 
holders as  have  not  given  their  written  consent  as 
aforesaid,  said  deed  shall  be  at  once  delivered  to  the 
purchaser,  John  F.  Holcomb.'' 

The  written  consent  of  stockholders  and  the  obli- 
gation of  Holcomb  and  Brown  were  executed  as  required 
by  this  order,  and  through  inadvertence  were  retained 
by  Holcomb,  as  secretary,  instead  of  being  filed  with 
the  treasurer.  Upon  the  execution  of  these  instruments 
the  deed  in  question  was  delivered,  and  Holcomb  took 
possession  of  the  works. 

I.  The  articles  of  incorporation  of  the  defendant 
company  provide,  that  the  capital  stock  shall  all  be  paid 
up,  "and  that  every  stockholder  shall  be 
^  m^^^ot^^'  entitled  to  one  vote  for  every  share  of 
ri^tofvot?:'  stock  so  held.''  It  will  be  observed  that 
the  stock  issued  to  BroWn  and  his  asso- 
ciates was  voted  in  favor  of  their  resolutions  authoriz- 
ing and  confirming  the  sale  and  conveyance  to  Holcomb, 
and  was  necessary  to  constitute  a  majority.  The 
appellant  contends  that  Brown  had  not  paid  the  twenty 
thousand  dollars  in  cash,  as  agreed,  and,  therefore,  said 
stock  was  not  paid  for  and  not  entitled  to  be  voted. 
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That  stock  was  issued  with  the  consent  of  all  the  stock- 
holders, by  the  plaintiff  as  president,  upon  Brown's 
promise  to  pay  the  twenty  thousand  dollars  for  the 
purpose  expressed.  If  this  was  all  that  appeared,  it 
might  well  be  questioned  whether  Brown's  obligation 
to  pay  the  twenty  thousand  dollars  was  not  a  payment 
for  the  stock,  within  the  meaning  of  the  articles.  We 
have  seen,  however,  that  Brown  had  paid  at  least  six- 
teen thousand,  seven  hundred  and  forty-six  dollars  and 
ninety-six  cents  of  the  twenty  thousand  dollars  for 
improvements  authorized,  as  he  had  agreed  to  do.  It 
is  certainly  clear  that  Brown  was  entitled  to  credit  on 
the  twenty  thousand  dollars  for  the  amount  thus  paid, 
and  to  that  extent  the  stock  was  paid  for. 

It  is  argued  that  nothing  less  than  a  full  payment 
of  the  twenty  thousand  dollars  was  a  payment  for  any 
part  of  this  stock.  The  stock  was  in  shares  of  one 
hundred  dollars  each,  and,  while  this  might  be  true  as 
to  a  fraction  of  a  share,  it  is  certainly  not  as  to  the 
three  hundred  and  fifty  shares.  Mr.  Brown  was  entitled 
to  a  share  as  fully  paid  up  as  soon  as  he  had  paid  the 
agreed  price  thereof.  The  amount  paid  entitled  him  to 
at  least  two  hundred  and  ninety-three  shares.  The 
highest  number  of  shares  voted  against  either  of  the 
resolutions  was  two  hundred  and  eighty-two,  while  all 
the  Brown  stock  and  forty-three  and  one  half  shares  of 
other  stock,  admitted  to  have  been  paid  for,  were  voted 
for  the  resolutions.  Counting  the  Brown  stock  at  two 
hundred  and  ninety-three,  there  was  a  clear  majority 
of  paid  up  shares  in  favor  of  each  of  said  resolutions. 
During  the  time  the  works  were  operated  under  the 
lease,  it  was  in  the  name  of  the  corporation,  with  the 
knowledge  and  consent  of  all  the  stockholders.  All 
money  was  received  and  paid  through  the  treasurer, 
and  the  president  made  some  of  the  operating  contracts. 
Brown  paid  more  than  the  price  of  his  stock  into  the 
treasury  for   operating   expenses,  and   thus  became 
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entitled  to  an  accounting  with  the  company  as  to  the 
twenty  thousand  dollars  and  the  money  so  paid.  The 
stock  issued  to  Brown  and  his  associates  was  contin- 
uously voted  at  all  meetings  with  the  knowledge  of  all 
the  stockholders,  without  objection,  until  the  protest 
mentioned  above.  We  can  not  say,  with  the  light  of 
all  these  facts,  that  the  resolutions  authorizing  and 
confirming  the  sale  were  not  adopted  by  a  legal  majority 
of  the  stock  voted. 

II.     It  is  unquestionably  true  that  a  private  cor-*^ 

poration  holds  its  property  as  a  trust  fund  for  the 

stockholders,  and  that,  when  a  majority 

*■  ^^i?i^te*       of  the  stockholdei-s  act  together,  they  are 

rffiSteof  in  a  sense  the  corporation,  and  must  act 

majority. 

with  due  regard  to  the  right  of  the  minor- 
ity. If  the  majority  decide  arbitrarily,  and  without 
just  cause,  to  sell  the  property  of  the  corporation  to  the 
prejudice  of  the  minority,  and  thereby  compel  the 
winding  up  of  the  business  of  the  corporation,  it  is  a 
fraud  upon  the  minority,  and  courts  of  equity  will 
interfere.  If,  however,  just  cause  exists  for  selling  the 
property,  as  when  the  corporation  is  insolvent,  and  the 
sale  is  necessary  to  pay  debts,  or  where,  from  any 
cause,  the  business  is  a  failure  and  an  unprofitable  one, 
and  the  best  interests  of  all  require  it,  the  majority 
have  clearly  power  to  order  the  sale,  and  in  such  case 
their  acts  are  not  ultra  vires.  Cook  on  Stockholders  & 
Corporation  Law,  sections  656,  662,  667.  In  this  last 
section  it  is  said:  ''If,  however,  the  corporation  is  an 
unprofitable  and  failing  enterprise,  then  a  sale  of  all 
the  corporate  property  with  a  view  to  dissolution  may 
be  made  by  the  majority  of  stockholders.''  It  would 
be  a  harsh  rule  that  would  permit  one  stockholder  to 
hold  the  othei*s  to  their  investment  when  just  cause 
existed  for  closing  the  business  of  the  corporation. 
Lauman  v.  Lebanon  Valley  Ry  Co.^  30  Pa.  St.  42.  In 
Satoyer  v.  Dubuque  Printing  Co..,  77  Iowa,  242,  this 
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court  recognized  the  right  of  the  majority  of  stock- 
holders to  make  sale  of  all  the  corporate  property  when 
just  cause  existed  for  so  doing,  and  held,  under  the 
facts  of  that  case,  that  the  sale  was  warranted,  and  was 
not  a  fraud  upon  the  minority.  The  appellant  cites  at 
at  length  from  Ervin  v.  Oregon  R^y  <&  Navigation  Co., 
27  Fed.  Rep.  625.  In  that  case  there  was  no  claim  of 
necessity  for  the  disposition  of  the  corporate  property 
that  was  made.  It  is  said:  ^Tlainly  the  defendants 
have  assumed  to  exercise  a  power  belonging  to  the 
majority  in  order  to  secure  personal  profit  for  them- 
selves, without  regard  to  the  interests  of  the  minority. 
They  repudiate  the  suggestion  of  fraud,  and  plant 
themselves  upon  their  right  as  a  majority  to  control 
the  corporate  interest  according  to  their  discretion.'' 
It  was  plainly  held  that  a  court  of  equity  would  not  tol- 
erate a  discretion  that  did  not  consult  the  interest  of  a 
minority.     The  right  of  a  majority  to  wind  up  the  affairs 

•of  a  corporation  like  this,  and  dispose  of  its  assets,  even 
against  the  objections  of  a  minority,  when  the  business 

/50uld  no  longer  be  advantageously  carried  on,  is 
recognized.  See  Hayden  v.  Official  Hotel  Red-Booh 
and  Directory  Co.,  42  Fed.  Rep.  875,  a  case  similar 
in  many  of  its  facts  to  this,  and  in  which  the  rule  just 
announced  was  recognized. 

We  must  look  to  the  facts,  and  see  if  the  action 
of  the  majority  in  ordering  the  sale  in  question  was 
warranted  by  the  circumstances.  The  enterprise  was  a 
new  one  in  Iowa.  The  works  had  been  operated  at  a 
loss  from  the  beginning.  They  had  been  idle  for  about 
one  year.  The  corporation,  though  solvent,  was  with- 
out the  necessary  working  capital,  and  unable  to 
secure  it.  No  tangible  plan  for  operating  the  works 
was  suggested,  though  the  subject  was  frequently  dis- 
cussed. True,  after  the  adoption  of  the  first  resolution 
to  sell,  it  was  proposed  to  lease  to  Mr.  Roberts,  but,  as 
already  stated,  his  offer  was  indefinite,  if  it  may  be 
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called  an  offer,  and  aflEorded  no  reasonable  ground  for 
expecting  that  the.  works  could  thereby  be  put  in  oper- 
ation. We  are  inclined  to  think  that  this  plan  was 
presented  by  the  minority  for  the  purpose  of  prevent- 
ing the  sale  ordered,  rather  than  from  any  hope  of 
starting  the  works  under  it.  A  marked  disagreement 
had  sprung  up  between  the  plaintiff  and  the  defendant, 
Holcomb,  neither  being  willing  for  the  corporation  to 
assume  business  with  the  other  in  even  partial  control. 
The  Burlington  stockholders  mainly  took  sides  with  the 
plaintiff,  and  the  Youngstown  stockholders  with  Hol- 
comb. It  was  apparent  that  no  agreement  could  be 
reached  by  which  the  works  could  be  operated  or 
leased.  No  alternative  was  apparent  but  to  leave  the 
works  to  rust  and  decay  in  idleness,  or  to  sell  them. 
We  think  the  circumstances  fully  justified  the  action  of 
the  majority  in  authorizing  a  sale  of  the  works. 

The  appellant  cites  section  1066  of  the  Code,  which  4 
provides  as  follows:    '*No  corporation  can  be  dissolved 
prior  to  the  period  fixed  in  the  articles  of  incorporation, 
except  by  unanimous  consent,  unless  a  different  rule 
has  been  adopted  in  their  articles.''     It  is  contended 
that,  as  the  articles  fixed  twenty  years,  a  sale  of  all  the 
property,  that  necessarily  terminated  the  business,  could 
not  be  made,  except  by  unanimous  consent.     The  sale^ 
of  all  the  property  may  have  the  effect  of  terminating 
the  business  for  which  the  corporation  was  organized^ 
but  it  does  not  dissolve  it.     Such  a  sale  no  more  dis- 
solves the  corporation  than  would  the  giving  of  a  mort- 
gage that  might  ultimately  result  in   all  the  property 
being  taken  from  the  corporation.     Buell  v.  Bucking- 
ham^ 16  Iowa,  284,  296.     This  corporation  still  exists, 
and  is  properly  made  a  party  to  this  action  as  an  exist- 
ing corporation.     It  is  certainly  not  the  purpose  of 
section  1066  to  perpetuate  the  existence  of  corporations 
when  circumstances  arise  demanding  their  dissolution. >^ 
Hence,  if  the  sale  of  the  property  was  necessary,  the 
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right  to  make  it  would  not  be  defeated,  even  if  it  had 
the  effect  of  dissolving  the  corporation.  Section  1066 
applies  when  no  circumstances  arise  that  defeat  the 
purpose  for  which  the  corporation  was  organized,  and 
that  require  an  earlier  dissolution. 

III.  The  appellant  cites  cases  announcing  the  famil- 
iar rule  that  a  party  holding  a  fiduciary  relation  to  trust 
8.  — :  — :  property  can  not  become  a  purchaser 
Jorcbiwer.  '"  thcrcof,  either  directly  or  indirectly.  It 
is  contended  that  the  defendant  Holcomb,  in  voting  the 
majority  of  the  stock,  as  already  stated,  stood  in  the 
place  of  the  corporation,  and  was  charged  with  its  trust 
relation  toward  the  stockholders,  and,  therefore,  within 
the  rule  forbidding  him  from  purchasing  the  property. 
Mr.  Holcomb's  relation  as  a  stockholder  was  not  that 
of  agent  or  trustee,  but  a  joint  owner.  An  agent  or 
trustee  is  chained  with  the  interests  of  his  principal  or 
cestui  que  trusty  and  can  not  have  any  interest  adverse 
thereto.  Not  so,  however,  as  to  a  stockholder.  He 
has  his  own  interests  to  protect,  and  is  not  charged 
with  the  care  of  the  interests  of  the  other  stockholders. 
They  act  for  themselves.  The  rule  applicable  to  stock- 
holders is  well  stated  in  Rice'^s  Appeal^  79  Pa.  St.  204, 
as  follows:  "Where  a  person  has  the  actual  control 
of  a  corporation,  whether  such  control  arises  from  the 
ownership  of  a  majority  of  the  shares,  or  from  his  posi- 
tion or  influence,  he  is  held  to  most  rigid  good  faith. 
The  onus  is  upon  him  to  show  the  fairness  of  the  trans- 
action if  it  is  called  in  question."  This  brings  us  to 
inquire  whether  the  appellee  Holcomb  acted  in  good 
faith.  It  is  unnecessary  that  we  extend  this  opinion  by 
here  discussing  the  evidence  on  this  point.  It  is  suf- 
ficient to  say  that  purchasers  for  such  property  were 
not  numerous,  the  sale  was  advertised  and  open,  it 
was  postponed  in  hope  of  securing  bidders,  the  mini- 
mum price  was  fixed,  and  at  an  open  sale  the  appellee 
Holcomb  made  his  bid.    It  is  true  that  the  price  bid 
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was  much  less  than  the  cost  of  the  property,  but  it  was 
all  it  would  bring  at  an  open  sale,  and,  in  view  of  the 
past  failures  of  this  new  enterprise,  may  be  said  to  be 
equal  to  the  then  value  of  the  property.  We  find  no 
evidence  of  fraud  or  bad  faith  in  the  transaction. 
What  was  done  was  authorized  by  the  circumstances, 
and  was  done  in  good  faith,  and  for  the  best  interests 
of  all  concerned. 

The  judgment  of  the  district  court  is  affirmed. 


The  State  of  Iowa,  Appellee,  v,  Ibwin  McIntiue, 

Appellant. 

1.  Seduction:  time:  conflict  of  btidbncb:  effect.  Where  in  a 
prosecution  for  seduction  it  was  shown,  by  the  testimony  of  several 
witnesses,  that  the  parties  were  not  together  on  the  day  named  by  the 
prosecutrix  as  the  time  of  the  commission  of  the  act,  but  the  evidence 
did  not  indicate  that  it  must  have  been  on  said  day  or  not  at  all,  nor 
that  if  not  on  such  day  that  the  testimony  of  the  prosecutrix  was 
entirely  unworthy  of  credit,  held,  that  there  was  not  such  a  failure  of 
evidence  as  would  warrant  the  court  in  setting  aside  a  verdict  against 
the  defendant. 

2.    :    CHASTITT    OF    PROSEOUTINa    WITNESS:    EVIDENCE.      The   fact 

that  the  prosecuting  witness  in  such  case  allowed  her  male  friends, 
when  escorting  her  home  on  the  first  occasion,  to  hug  and  kiss  her,  is 
not  conclusive  evidence  of  unchastity. 

3.  :  INSTRUCTIONS  TO  JURY.    The  refusal  of  the  district  court, 

upon  request,  to  give  instructions  to  the  jury  embodying  correct 
propositions  of  law,  and  applicable  to  the  case,  is  not  erroneous 
where  such  instructions  are  substantially  embodied  in  the  charge  of 
the  court. 


:    PERSUASIVE  arts:   INSTRUCTIONS  TO   JURY.    It   appearing 

from  the  evidence  that  the  defendant  hugged  and  kissed  the  prosecu- 
trix, told  her  that  there  would  be  no  harm  in  the  act,  that  other  girls 
had  yielded  to  him  without  the  promise  of  marriage,  and  that  he 
would  marry  her  whether  or  not  anything  happened  to  her,  and  the 
prosecutrix  having  testified  that  it  was  because  of  this,  and  the 
defendant's  promise  to  marry  her,  that  she  submitted  to  him,  heldf 
that  the  evidence  warranted  an  instruction  to  the  jury  that  they 
should  find  the  defendant  guilty  if  they  found  that  he  induced  her  to 
yield  to  him  by  a  promise  of  marriage  "or  by  the  use  of  other  seduc- 
tive aru." 
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5.  New  TrifiJ:  misconduct  op  counsel  in  examination  op  witnesses. 
In  a  criminal  prosecution  for  seduction  the  defendant's  brother-in-law 
having  testified  in  behalf  of  the  defendant,  was  questioned-  on  cross- 
examination  hj  the  state's  attorney  as  to  his  relation  to  the  defend- 
ant, and  was  then  asked,  "You  made  him  marry  her,  didn't  yout" 
to  which  question  an  objection  was  sustained.  Heldy  that  while  the 
question  was  inexcusable,  yet  that  the  question,  as  to  whether  preju- 
dice resulted  therefrom,  was  for  the  district  court,  and  that  the  cause 
would  not  be  reversed  after  the  refusal  of  that  court  to  grant  a  new 
trial,  when  its  discretion  was  fairly  exercised. 

Appeal  from  Monroe  District  Court. — Hon.  H.  C. 
Traverse,  Judge. 

Monday,  October  9, 1893. 

Indictment  for  seduction.  There  was  a  verdict  of 
guilty,  and  a  judgment  thereon,  from  which  the 
defendant  appeals, — Affirmed. 

J.  C.  Mdbry^  Ed.  Morrison^  and  D.  H.  Anderson^ 
for  appellant. 

Fred  Townsend,  McCarhan  <&  Richmond^  John  Y. 
Stone,  Attorney  General,  and  Thos.  A.  Cheshire,  for 
the  State. 

Granger,  J, — There  is  a  claim  that  the  verdict  has 
not  sufficient  support  in  the  testimony.     We  think  it 
1.  sedaction:       ^uch  as  to  forbid  our  interference.     In 
of^vMenc^ef'  fact,  it  has  strougcr  support  than  many 
®^®^'*  cases  that  have  been  affirmed  in  this  court. 

That  the  defendant  had  sexual  intercourse  with  the 
prosecutrix  is  hardly  a  doubtful  question.  The  prin- 
cipal contention  as  to  facts  is  as  to  the  time  of  the 
intercourse  and  the  previous  chastity  of  the  prosecu- 
trix. Great  importance  is  attached  by  the  appellant, 
in  argument,  to  the  fact  that  her  testimony  fixed,  as  the 
time  of  the  intercourse,  the  twenty-seventh  day  of 
August,  while  the  testimony  of  several  other  witnesses 
shows  that  the  parties  were  not  together  on  that  day. 


Oct.  1893]  State  v.  McIntybe.  141 

Of  course,  the  particular  time  of  the  intercourse  may 
be  important  in  determining  the  fact  of  seduction,  that 
is,  the  truth  of  the  statements  made  by  the  prosecutrix, 
•  but  it  is  not  essential  to  sustain  a  conviction,  and  the 
court  so  instracted  the  jury.  The  testimony  of  the 
prosecutrix  shows  a  continued  courtship  between  her- 
self and  the  defendant  of  some  months,  covering  a 
period  both  before  and  after  the  twenty-seventh  day  of 
August,  which  she  quite  positively  fixes  as  the  day  of 
their  intercourse.  Taking  her  testimony  together,  it 
does  not  appear  that  she  is  absolutely  positive  as  to  the 
exact  time,  but  it  is  said  by  her  that  it  was  in  August. 
The  record  is  by  no  means  a  showing  that  the  act  was 
on  that  particular  day,  or  not  at  all ;  nor  does  it  pre- 
sent a  state  of  facts  showing  that,  if  it  was  not  on  that 
particular  date,  her  testimony  is  entirely  unworthy  of 
credit. 

II.  The  argument  makes  quite  conspicuous  cer- 
tain acts  of  the  prosecutrix  as  indicating  a  want  of 
2  .  chastity    chastity  on  her  part,  and  to  such  an  extent, 

SiS'^'^evi-     it  is  urged,  as  to  overcome  the  finding  of 
dence.  ^j^^  jury.     Wo  do  not  concur  in  this  view. 

If  we  agree  with  counsel  that  her  acts  were  indiscreet, 
or  even  such  as  might  awaken  suspicion,  still  they  do 
not  rise  to  the  importance  claimed  for  them  in  argu- 
ment. The  testimony  shows  that  at  times,  when 
escorted  home  by  a  male  friend,  and  on  the  first  occa- 
sion, she  permitted  them  to  ^'kiss  her  good  night,''  and 
it  is  said  she  went  so  far  as  to  allow  them  to  ''hug  her.'' 
It  is  for  conduct  of  this  character  that  her  unchastity 
is  urged.  We  have  said  that  no  particular  amount  or 
degree  of  such  manners  or  conversations  can  be  set 
down  as  conclusive  evidence  of  an  unchaste  character. 
State  V.  AndrCy  5  Iowa,  389;  Same  v.  Hemm^  82  Iowa, 
609. 

III.  The  defendant  asked  the  following  instruc- 
tion:   ^'You  are  instructed  that  it  is  natural,  and  to  be 


142  State  v.  MoIntyke.  [89  Iowa 

5. .  inBtPuo-     expected,  that  the  prosecutrix  should,  as 

tioa  to  juiy.  f gj,  ^g  possible,  shield  herself,  and  cast  the 
blame,  if  any  there  was,  on  the  defendant.  You  should 
not,  therefore,  put  any  constrained  construction  upon- 
her  language  in  order  to  find  the  defendant  guilty.  On 
the  contrary,  as  the  defendant  is  entitled  to  the  benefit 
of  all  reasonable  doubt  there  may  be  as  to  his  guilt,  the 
language  of  the  prosecutrix  should  receive  no  other 
construction  than  its  natural  and  fair  meaning  may 
entitle  it  to."  The  court  refused  it,  and  gave  the  fol- 
lowing: Second.  Counsel  for  defendant  claim  that  in 
construing  the  testimony  of  the  prosecuting  witness  it 
may  be  assumed  that  she  would  naturally  desire  to 
screen  herself,  and  throw  the  blame  on  defendant,  so 
far  as  she  could  reasonably  do  so,  and  therefore  no 
strained  construction  should  be  given  to  her  words  in 
order  to  convict  defendant.  You  are  instructed  that 
this  is  true.  But  you  are  also  instructed  that,  should 
you  find  the  prosecuting  witness  to  be  a  credible  wit- 
ness, then,  in  construing  her  testimony,  you  should 
give  her  words  a  fair  and  reasonable  construction.'' 
The  import  of  the  instructions  is  much  the  same,  and 
that  given  was  all  the  defendant  could  reasonably  ask. 
IV.  The  defendant  asked  an  instruction  to  the 
effect  that  the  state  relied  * 'wholly  upon  an  alleged 
4. — :  persuasive  promiso  of  marriage  as  the  means  of 
uon'tojury.  scductiou,''  and  that  there  could  be  no 
conviction  unless  such  fact  was  proved.  The  court  did 
give  it,  but  instructed  the  jury  somewhat  generally  as 
to  the  seductive  arts,  including  a  promise  of  marriage, 
and  said:  *'If  you  find  that  he  overcame  her  virtue 
and  induced  her  to  yield  and  subtnit  to  his  embraces  by 
a  promise  of  marriage,  or  by  the  use  of  other  seductive 
arts,  then,  and  in  that  event,  you  should  find  the  defend- 
ant guilty.''  The  words  ''or  by  other  seductive  arts" 
have  some  support  in  the  evidence.  The  prosecutrix, 
in  her  testimony,   after  saying  that  he  hugged  and 
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kissed  her,  and  told  her  there  would  be  no  harfn  in  the 
act,  that  other  girls  had  yielded  to  him  without  the 
promise  of  marriage  to  them,  and  that  he  would  marry 
her  whether  or  not  anything  happened  to  her,  said :  *  'It 
was  that  and  his  promise  to  marry  me  in  two  weeks 
afterwards  that  I  submitted  to  him.'^  We  think  there 
was  no  error  in  the  action  of  the  court. 

V.  It  appears  that  the  defendant  is  the  husband 
of  a  sister  of  one  Huxford,  who  was  a  witness  for  the 
6.  nbw  trial:  defendant.  On  cross  examination  he  was 
coSmSi  to  ^  asked  if  he  was  not  a  brother-in-law  of  the 
vltoSasos.  defendant,  and  he  answered  that  he  was. 
Counsel  for  the  state  then  asked:  ''You  made  him 
marry  her,  didn't  you!"  The  court  sustained  an 
objection  to  the  question,  but  it  is  urged  that,  even 
though  the  answer  was  excluded,  the  question  was  so 
prejudicial  as  to  warrant  a  reversal  because  of  miscon- 
duct on  the  trial.  What  would  have  been  our  holding 
had  the  district  court  so  held,  we  should  not  now  deter- 
mine. It  is  said  that  the  question  "is  without  excuse  or 
warrant  of  law,'*  and  in  that  view  we  entirely  concur, 
and  we  would  gladly  aid  the  district  court  in  any  proper 
measure  tending  to  the  suppression  of  such  a  practice. 
We  are,  however,  of  the  opinion  that  the  question  of 
whether  prejudice  resulted  was  for  the  district  court, 
who,  being  present,  could  better  know  the  effect  of 
such  conduct,  and  that  we  should  not  reverse  the  case 
after  its  refusal  to  grant  a  new  trial  when  its  discretion 
is  fairly  exercised. 

We  discover  no  prejudicial  error  in  the  record,  and 
the  judgment  is  affirmed. 
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Leggett  &  Meyeb  Tobacco  Company,  Appellant,  v. 

Collieb,  Robebtson  &  Hambleton  et  al.^ 

Appellees. 

1.  Chattel  Mortffafire:  defective  acknowledgment:  possession 
OF  MORTGAGEE:  NOTICE.  A  chattel  mortgage  whieh  is  defectively 
acknowledged  is  not  for  that  reason  invalid  as  to  third  parties,  where 
the  mortgagee  is  in  actual  possession  of  the  property. 

2.  Pra^ctioe:  instruction:  directing  verdict:  need  not  be  in  writ- 
ing. An  instruction  to  the  jury  in  a  cause  to  return  a  verdict  as 
directed,  need  not  be  in  writing;  such  direction  not  being  an  in- 
struction within  the  meaning  of  sections  2784  to  2789  of  the  Code. 

3.  Sales:  delivery:  order  of  vendee  subsequently  counter- 
manded. Where,  after  an  order  for  goods  is  accepted  and  acted  upon 
by  the  vendor,  by  delivering  the  same  to  a  railroad  company  for 
carriage,  the  vendee  countermanded  the  order,  but  the  countermand 
was  not  consented  to  by  the  vendor,  and  the  goods  were  afterwards 
received  by  the  vendee,  and  subsequently  mortgaged  by  him  as  his 
own  property,  heldf  that  the  title  to  the  goods  passed  to  the  vendee 
upon  delivery  to  the  carrier,  and  became  complete,  as  against  any 
right  of  the  vendor  to  recall  the  same,  upon  the  acceptance  thereof  by 
the  vendee,  and  that  the  vendor  could  not  thereafter  recover  posses- 
sion of  the  same  as  against  the  mortgagee  under  said  mortgage. 

Appeal  from    Lee  District    Court. — Hon.   J.    M. 
Casey,  Judge. 

Monday,  Octobeb  9, 1893. 

Action  of  replevin.  There  was  a  verdict  and 
judgment  for  defendants,  and  the  plaintiff  appeals. — 
Affirmed. 

Craig ^  McCrary  &  Craig\  for  appellant. 

F.  T.  Hughes  and  James  C.  Davis  ^  for  appellees. 

Kinne,  J. — The  plaintiff,  a  corporation,  was  a  man- 
ufacturer of  tobacco  in  St.  Louis,  Missouri.  The  defend- 
ants Collier,  Robertson  &  Hambleton  were  a  firm  of 
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wholesale  grocers,  residing  and  doing  business  in  the 
city  of  Keokuk,  Iowa.  At  and  prior  to  December, 
1890,  said  firm  had  placed  a  standing  order  with  the 
plaintiff  for  shipment  of  thirty-five  boxes  of  ''Star'^ 
tobacco  on  every  Monday  morning.  A  shipment  was 
made  to  said  firm  in  accordance  with  said  order  on 
Monday,  December  8,  1890.  On  said  day,  and  after 
the  shipment  had  been  made,  the  plaintiff  received  the 
following  letter  from  said  firm,  dated  the  sixth  of 
December,  1890:  ''Gents:  Please  omit  our  shipment  of 
this  week  on  Star  tobacco,  and  follow  next  week  as 
usual,  and  oblige  yours,  etc..  Collier,  Robertson  & 
Hambleton.''  The  plaintiff  at  once  wrote  to  said 
firm  that  the  tobacco  had  been  shipped  before  the 
receipt  of  their  letter,  and  said  they  would  omit  the 
next  week's  shipment.  No  reply  was  received  to  this 
letter.  The  tobacco  arrived  in  Keokuk  on  December 
9,  1890,  and  was  delivered  to  said  firm  at  their  store. 
On  December  10,  1890,  the  defendant  firm  executed  to 
the  defendant  Smith,  trustee,  two  chattel  mortgages  on 
all  property  of  the  firm,  to  secure  certain  creditors  in 
the  aggregate  sum  of  about  eighty-three  thousand  dol- 
lars. The  trustee  on  the  same  day  took  possession  of 
all  the  property  covered  by  the  mortgages,  including 
the  tobacco  in  controversy.  Thereafter  the  plaintiff 
began  this  action,  and  replevied  said  tobacco.  Under 
the  direction  of  the  court,  the  jury  returned  a  verdict 
for  the  defendant  Smith,  trustee. 

I.  It  is  insisted  that  the  mortgages  under  which  the 

defendant  trustee  holds  the  goods  are  void,  because  the 

LCHATTBLinort-   acknowledgments  thereto  are    defective. 

^e^acknowV    The  acknowledgment  to  the  first  mort- 

•ewionof        gage  recites  that  on  December  10,  1890, 

mortgagee:        o   o  '  ' 

notice.  before  the  notary,   ''personally  appeared 

Collier,  Robinson  &  Hambleton,  by  Hugh  Robertson, 
of  said  firm,  personally  known  to  me  to  be  the  identi- 
cal person  who  signed  the  name  of  the  said  firm  to  the 
Vol.  89—10 
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above  mortgage  as  mortgagors,  and  to  be  a  member  of 
said  firm,  and  acknowledged  the  execution  thereof  to 
be  the  voluntary  act  and  deed  of  said  firm,  for  the  uses 
and  purposes  therein  expressed;  and  also  on  the 
same  day  the  other  members  of  said  firm  acknowledged 
the  execution  of  said  instrument  to  be  the  voluntary 
act  and  deed  of  said  firm.'^  The  acknowledgment  of 
the  second  mortgage  recites  that  before  the  notary 
''personally  appeared  Collier,  Robinson  &  Hambleton, 
by  each  one  of  said  firm,  and  who  are  personally  known 
to  me  to  be  the  identical  persons  who  signed  the  mort- 
gage, and  to  be  a  member  of  said  firm,  and  one  of 
whom  signed  the  name  of  said  firm  to  the  above  mort- 
gage as  mortgagors,  and  acknowledged  the  execution 
thereof  to  be  the  voluntary  act  and  deed  of  said  firm, 
for  the  uses  and  purposes  therein  expressed.'^ 

For  the  purposes  of  this  action  it  is  not  material 
whether  the  acknowledgments  were  defective  or  not, 
since  the  instruments  were  the  act  of  the  partnership, 
and,  as  between  the  parties  thereto,  were  valid  without 
any  acknowledgment,  and  inasmuch  as  it  appears  with- 
out dispute  that  the  mortgagee,  trustee,  took  actual  pos- 
session of  all  the  property  covered  by  said  instruments 
several  days  prior  to  the  commencement  of  the  plain- 
tiff's action.  The  effect  of  an  acknowledgment  would 
be  to  entitle  the  mortgages  to  be  filed  for  record  and 
recorded,  when  they  would  be  notice  to  the  world. 
The  same  purpose  is  accomplished  if  the  mortgagee 
actually  takes  possession  of  the  property.  There  can 
be  no  better  notice  to  a  claimant  of  property  which  is 
chattel  mortgaged  than  the  fact  that  the  mortgagee  is 
in  possession  of  it.  "If  a  mortgagee  takes  possession 
of  the  mortgaged  chattels  before  any  other  right  or 
lien  attaches,  his  title  under  the  mortgage  is  good 
against  everybody  if  it  was  previously  valid  between 
the  parties,  although  it  be  not  acknowledged  or 
recorded,  or  the  record  be  ineffectual  by  reason  of  any 
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irregularity.  The  subsequent  delivery  cures  all  such 
defects,  and  it  also  cures  any  defect  there  may  be 
through  an  insuflScient  description  of  the  property. 
The  taking  possession  is  an  identification  and  appro- 
priation of  the  specific  property  in  the  mortgage.  ^^ 
Jones  on  Chattel  Mortgages,  section  178;  Cobbey  on 
Chattel  Mortgages,  section  626;  Fromme  v.  Jones,  13 
Iowa,  474;  Gaar  v.  Hurd,  92  111.  326. 

II.  After  the  introduction  of  the  testimony,  the 
court  orally  directed  the  jury  to  return  a  verdict  for 
2.  peacticb:  di-   ^^^  defendant.     Exceptions   were   taken 

SiSt!"neId''not  bccausc  the  direction  was  not  in  writing. 

be  In  writing,  g^^jj  ^  direction  is  in  no  sense  an  instruc-' 
tion,  such  as  is  contemplated  by  Code,  sections  2784- 
2789,  inclusive.  Stone  v.  C,  &  N.  W.  Wy  Co,,  47  Iowa, 
82;  Milne  v.  Walker,  59  Iowa,  186;  Young  v.  Burling- 
ton  Wire  Mattress  Co.,  79  Iowa,  419. 

III.  The  main  question  involved  in  this  case  is, 
in  whom  was  the  title  or  right  of  possession  to  the 
8.  Sales:  deiiv-    tobacco  wheu  the  Writ  in  this  action  was 

ery:  order  of 

qSSnu^^^o^'un.'  scrvcd?  If  by  reason  of  the  acts  of  the 
termanded.  parties  the  title  to  the  tobacco  passed  to 
defendant  firm,  then  the  trustee  was  the  rightful  holder 
of  it  when  this  action  was  commenced,  and  the  court 
below  properly  directed  a  verdict  for  him.  The  order 
for  the  tobacco  having  been  accepted,  and  acted  upon 
by  the  plaintiff,  by  delivering  the  goods  to  the  railway 
company  for  carriage  to  the  defendant  firm,  it  was  not 
within  the  power  of  said  firm  to  successfully  counter- 
mand it  by  any  notice,  no  matter  when  mailed,  which 
did  not  reach  the  seller  prior  to  the  delivery  of  the 
goods  to  the  carrier.  Such  delivery,  prior  to  the  coun- 
termand of  the  order,  vested  in  the  defendant  firm  the 
title  to  the  goods,  subject  to  the  exercise  of  the  right 
of  stoppage  in  transit  by  the  seller.  So  long  as  the 
order  had  not  been  accepted  by  a  delivery  of  the  goods 
to  the  carrier,  it  might  be  countermanded;  not  so, 
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however,  after  the  act  of  acceptance  was  complete.  In 
the  case  at  bar  there  was  no  undertaking  by  the  vendor 
to  deliver  the  goods  at  the  place  of  business  of  the 
defendant  firm,  nor  did  the  vendee  designate  a  special 
carrier  by  whom  the  delivery  should  be  made.  In  the 
absence  of  such  designation  and  undertaking,  the  nile 
is  that  a  delivery  to  the  common  carrier,  in  the  usual 
and  ordinary  course  of  business,  transfers  title  and 
possession  of  the  property  to  the  vendee,  subject,  as 
we  have  said,  to  the  exercise  by  the  vendor  of  the  right 
of  stoppage  in  transit.  Garretson  v.  Selby,  37  Iowa, 
529,  531;  Alsberg  v.  Latta,  30  Iowa,  442,  445;  Whit- 
lock  V,  Workman,  15  Iowa,  351,  354;  Benjamin  on 
Sales  [Bennett's  Ed.  1892],  section  181 ;  21  Am.  &  Eng. 
Encyclopedia  of  Law,  pp.  497-499,  529;  Sarbecker  v. 
State,  26  N.  W.  Rep.  (Wis.),  542;  Falvey  v.  Richmond, 
13  S.  E.  Rep.  (Ga.),  261;  McLaughlin  v.  Marston,  47 
N.  W.  Rep.  (Wis.),  1058;  Bacharach  v.  Chester 
Freight  lAne,  19  Atl.  Rep.  (Pa.  Sup.),  409;  Kessler  v. 
State,  44  N.  W.  Rep.  (Minn.),  794.  Sullivan  v.  Sulli- 
van, 70  Mich.  583,  38  N.  W.  Rep.  472,  was  a  case  where 
the  plaintiff,  a  manufacturer  of  liquors  at  Frankfort, 
Kentucky,  and  having  a  wholesale  house  at  Cincinnati, 
Ohio,  took  an  order  orally  while  in  Michigan  for  two 
barrels  of  whiskey.  He  sent  the  order  to  his  distillery 
at  Frankfort,  and  it  was  shipped  from  there  to  Ryan 
&  McCarney,  at  Detroit,  Michigan.  The  whiskey  was 
shipped  February  19,  1887.  February  26,  1887,  the 
firm  telegraphed  the  plaintiff:  ''Cancel  order.  Will 
explain  by  mail. ^'  The  plaintiff  responded:  "Goods 
were  shipped  the  twenty-first.  Receive,  and  wait  fur- 
ther advice.''  No  other  communication  passed  between 
the  parties  till  the  goods  were  disposed  of.  The  whis- 
key arrive  in  Detroit  in  due  time.  The  consignees 
paid  the  freight,  and  placed  the  whiskey  with  their 
stock.  March  9  the  defendant,  who  held  an  account 
against  the  consignees  for  two  hundred  and  fifteen  dol- 


Oct.  1893]   Leggett  &  Meybb  Co.  v.  Collieb.        149 

lars,  purchased  the  whiskey  for  two  hundred  and 
twenty  dollars,  receipting  his  account  and  paying  five 
dollars  in  addition,  and  took  the  whiskey.  He  pur- 
chased in  good  faith,  and  without  notice  that  there  was 
any  claim  against  the  property.  After  the  sale,  one  of 
the  consignees  caused  a  telegram  to  be  sent  the  plain- 
tiff that  consignees  had  failed.  The  plaintiff  sued  in 
trover  for  the  conversion  of  the  whiskey.  It  was  held 
that  the  sale  was  completed;  that  a  *' verbal  order,  fol- 
lowed by  delivery  and  acceptance,  is  enough,  under  the 
statute  of  frauds,  to  complete  the  sale.'' 

In  the  case  at  bar  the  attempted  countermand  of 
the  order  was  a  recognition  of  the  existence  of  the 
order  to  ship.  The  testimony  shows  that  the  goods 
were  in  fact  received  at  the  store  of  the  defendant  firm, 
and  treated  the  same  as  other  goods.  There  was  no 
act  of  the  firm,  after  they  must  have  known  that  the 
goods  had  in  fact  been  shipped  prior  to  the  receipt  of 
their  letters,  which  tended  to  show  that  they  did  not 
consider  and  treat  the  tobacco  as  their  property. 
Again,  there  is  nothing  to  show  that  prior  to  the  time 
the  plaintiff  became  aware  that  the  defendant  firm  had 
failed  it  made  any  claim  to  the  goods.  It  did  not 
recognize  the  countermand  of  the  order  as  in  any  way 
binding. 

It  is  said  that  there  was  no  acceptance  of  the 
goods,  and  hence  the  case  is  within  the  statute  of 
frauds.  Under  our  statute,  the  delivery  of  goods 
under  a  contract  of  sale,  to  a  common  carrier  in  the 
usual  course  of  transportation,  is  sufficient  to  take  the 
case  out  of  the  statute.  Code,  sections  3663,  3664.  In 
this  respect  our  statute  seems  to  be  different  from  that 
of  New  York,  where  both  delivery  and  acceptance  are 
required.  We  think,  however,  that  the  evidence  shows 
an  acceptance  of  the  tobacco.  When  the  tobacco 
came  to  the  store,  the  shipping  clerk  of  the  firm  was 
aware  of  the  fact,  and  knew  that  the  order  for  it  had 
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been  countermanded.  The  firm,  with  knowledge  that 
the  tobacco  had  been  delivered  to  it,  took  no  steps  to 
return  the  same,  but  the  next  day  exercised  an 
unequivocal  act  of  ownership  over  it  by  mortgaging 
it  to  the  defendant  trustee.  If  the  defendant  firm  did 
not  consider  it  their  property,  if  they  had  not  accepted 
it,  why  did  they  mortgage  it!  They  thereby  undertook 
to  make  a  disposition  of  it  absolutely  inconsistent  with 
any  claim  that  they  had  not  accepted  the  property. 
Thus  we  see  that  both  the  plaintiff  and .  the  defendant 
firm  treated  the  transaction  as  a  sale  and  delivery  of 
the  tobacco. 

Under  our  view,  we  need  not  consider  the  error 
based  on  the  refusal  of  the  lower  court  to  give  instruc- 
tions asked  by  the  plaintiff.  They  were  properly 
refused.  It  can  not  be  doubted  that,  the  tobacco  hav- 
ing been  shipped  in  pursuance  of  an  order  before  that 
time  made,  and  having  been  received,  accepted  and 
retained  by  the  defendant  firm,  said  firm  are  liable 
to  the  plaintiffs  for  its  value,  notwithstanding  the 
attempted  countermand  of  the  order,  which  was  never 
recognized  by  the  plaintiff.  It  is  apparent,  then,  that 
when  the  writ  was  served  in  this  action  the  plaintiffs 
had  no  right  or  title  to  or  interest  in  the  tobacco.  The 
court  below  properly  directed  a  verdict  for  the  defend- 
ant Smith.    Affibmed. 


Clendenen  Boggs,  Appellant,  v.  Abchie  Douglass, 
Executor,  et  al.y  Appellees. 


J5Q  1.    Attachment:  LIEN:  EQUITABLE  INTEREST  IN  REAL  ESTATE:  SUPPLB- 

4«0  MENTAL     PROCEEDINGS:     ERRONEOUS     DESCRIPTION:     EFFECT.      Where 

the  levy  of  an  attachment  upon  real  estate,  previously  conveyed  by 
the  attachment  debtor  in  fraud  of  creditors,  was  followed  by  supple- 
mental proceedings  for  the  enforcement  of  the  attachment  lien,  in 
which  the  petition  by  mistake  described  the  property  as  in  township 
seventy-three,  instead  of  township  seventy-two,  the  correct  desorip- 
tion,  and  this  error  was  carried  into  the  decree  in  such  proceediog^ 
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which  was  intended  to  set  aside  said  conveyance  for  fraud,  and  a 
sale  was  had  thereunder  to  satisfy  the  judgment  in  the  attachment 
proceeding,  held,  that  the  purchaser  at  said  sale  acquired  no  title  to 
said  property,  nor  any  right  to  redeem  from  an  execution  sale  thereof 
under  a  senior  judgment,  and  that  he  was  not  entitled  to  have  the 
error  in  said  decree  corrected  in  a  court  of  equity,  and  the  sale 
thereunder  made  effective  as  against  a  judgment  creditor  of  said 
fraudulent  grantor,  who  had  redeemed  from  the  sale  under  said  senior 
judgment  by  payment  of  the  necessary  amount  into  court. 

2.  Appeal:  questions  considered  bt  the  supreme  court.  Upon 
an  appeal  from  a  part  only  of  a  decree  in  equity,  the  supreme  court 
will  not  consider  objections  raised  by  the  appellee  to  that  part  of 
the  decree  from  which  no  appeal  has  been  taken. 

3.  Judicial  Sale :  redemption:  pull  payment  required.  Payment 
to  the  clerk  of  the  court,  by  the  owner  of  premises  sold  under  exe- 
cution, of  a  sum  less  than  the  amount  paid  by  the  holder  of  a  sheriff's 
certificate,  with  interest  and  costs,  will  not  be  effectual  as  a  redemp- 
tion. 

4.  :  deed:  right  to  possession:  priority  op  liens.    Where  a 

judgment  has  been  enforced,  by  supplemental  proceedings,  against 
the  equitable  interest  of  the  judgment  debtor  in  real  estate,  and  a 
deed  acquired,  the  grantee  thereunder  will  be  entitled  to  the  posses- 
sion of  said  property  as  against  the  owner  of  a  senior  judgment, 
under  which  supplemental  proceedings  were  commenced  before  those 
by  said  grantee,  but  never  prosecuted  to  a  final  decree.  And  while 
the  title  under  said  sheriff's  deed  will  be  subject  to  the  lien  of  the 
latter  judgment,  it  is  absolute  as  against-  a  judgment  senior  to  that 
under  which  said  deed  was  acquired,  but  under  which  supplemental 
proceedings  were  commenced  subsequent  to  those  by  said  grantee,  or, 
if  prior  in  point  of  time,  were  dismissed  without  a  hearing,  thus 
divesting  such  judgment  of  the  lien  thereby  acquired. 

5.  Practice  in  Supreme  Court:  amended  abstract:  time  por 
fiung:  unnecessary  record:  costs.  An  amended  abstract,  filed 
by  an  appellee,  will  not  be  stricken  from  the  files  because  not  filed 
wit}pn  the  time  required  by  the  rules  of  the  supreme  court,  when  no 
prejudice  has  resulted.  But  where  such  abstract  sets  out  matter 
fully  presented  in  the  abstract  of  the  appellant,  and  gives  some  of 
the  evidence  in  the  form  of  question  and  answer,  the  court  will  make 
such  an  apportionment  of  the  costs  thereof  as  may  be  just  in  the 
premises. 

Appeal  from   Monroe    District    Court. — Hon.    H.    C. 
Traverse,  Judge. 

Monday,  October  9, 1893. 
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Action  in  equity  to  recover  possession  of  certain 
real  estate,  to  correct  errors  in  its  description  in  a 
certain  action  instituted  to  subject  it  to  the  payment 
of  a  judgment,  and  to  quiet  the  title  to  such  real  estate 
in  the  plaintiflE.  There  was  a  hearing  on  the  merits, 
and  a  decree  which  denied  to  the  plaintiff  a  part  of  the 
relief  demanded.  From  so  much  of  the  decree  as  is 
adverse  to  his  interests,  he  appeals. — Affirmed  in  part, 
and  in  part  reversed. 

Wm.  A.  Nichols  for  appellant. 
T.  B.  Perry y  for  appellees. 

Robinson,  C.  J. — On  the  seventeenth  day  of 
February,  1883,  for  the  stated  consideration  of  thirty- 
nine  thousand,  one  hundred  and  twenty-five  dollars, 
Aaron  and  William  Hicks  executed  to  Archie  Douglass 
a  warranty  deed,  which  purported  to  convey  to  him 
about  eight  hundred  and  thirty-five  acres  of  land  in 
Monroe  county,  including  that  in  controversy  in  this 
action,  which  is  described  as  follows:  **The  east  half 
of  the  northeast  quarter  and  southwest  quarter  of  the 
northeast  quarter  of  section  thirty-two,  and  the  west 
half  of  the  northwest  quarter  of  section  thirty-three, 
all  in  township  seventy-three  north,  of  range  sixteen 
west."  On  the  same  day  Douglass  executed  to  his 
grantors  a  mortgage  on  the  land  thus  conveyed  for 
the  alleged  purpose  of  securing  the  payment  of 
promissory  notes  to  the  amount  of  thirty-eight  thou- 
sand, five  hundred  dollars.  Four  days  later 'the  plain- 
tiff commenced  two  actions,  aided  by  attachments. 
The  record  submitted  to  us  is  somewhat  confused,  but 
we  conclude  from  it,  and  from  admissions  of  counsel, 
that  one  of  them  was  against  A.  and  W.  Hicks,  and 
that  one  was  against  T.  S.  Thorp,  as  principal,  and 
Aaron  and  William  Hicks  as  sureties.    The  attach- 
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ments  were  levied  upon  the  land  in  controversy.  On 
the  seventeenth  day  of  the  next  April  the  plaintiff 
recovered  judgment  in  the  first  action  against  A.  and 
W.  Hicks  for  the  sum  of  one  thousand,  one  hundred 
and  eight  dollars  and  six  cents,  an  attorney's  fee,  and 
costs,  and  an  order  for  the  sale  of  the  attached  property, 
and  on  the  next  day  he  recovered  judgment  in  the  other 
action  against  Thorp,  as  principal,  and  Aaron  Hicks 
and  William  Hicks,  as  sureties,  for  one  thousand,  one 
hundred  and  one  dollars  and  sixty-six  cents,  an  attor- 
ney's fee,  and  costs.  On  the  seventh  day  of  November 
of  the  same  year  he  caused  a  special  execution,  issued 
for  the  satisfaction  of  the  first  judgment,  to  be  levied 
on  the  land,  although  it  does  not  appear  that  any  sale 
thereunder  was  made.  On  the  tenth  day  of  the  same 
month  he  filed  in  the  proper  court  two  petitions  in 
equity,  one  describing  the  first  judgment,  and  the 
other  the  second  one,  and  alleging  that  on  the  seven- 
teenth day  of  February,  1883,  Aaron  and  William 
Hicks,  for  the  purpose  of  hindering,  defrauding,  and 
delaying  their  creditors,  and  particularly  the  plaintiff, 
executed  to  Douglass  a  deed  for  real  estate  situate  in 
the  county  of  Monroe,  and  state  of  Iowa,  which  was 
described.  The  description  given  was  substantially 
the  same  as  that  contained  in  the  deed  to  Douglass, 
excepting  that  by  mistake  in  the  first  case  the  land  in 
section  thirty-two  was  stated  to  be  in  township 
**seventy-two/'  instead  of  ''seventy-three,''  and  the 
township  in  which  section  thirty-three  is  situated  was 
omitted.  In  the  second  case  the  land  was  correctly 
described.  The  plaintiff  asked  in  each  case  that  the 
deed  to  Douglass  and  his  mortgage  be  decreed  to  be 
fraudulent  and  void.  The  relief  demanded  in  each 
case  was  granted  on  the  fourth  day  of  March,  1887, 
the  erroneous  description  contained  in  the  petition  in 
the  first  case  being  copied  into  the  decree,  and  it  was 
adjudged  in  each  case  that  the  real  estate  therein 
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described  was  subject  to  the  judgment  of  the  plaintiff 
upon  which  the  case  was  founded.  While  those 
actions  were  pending,  in  November,  1884,  Aaron  Hicks 
died  testate,  making  his  widow,  Elizabeth  A.  Hicks, 
the  beneficiaiy  of  his  estate.  Archie  Douglass  was 
appointed  executor. 

On  the  sixteenth  day  of  April,  1887,  an  undivided 
one  half  of  the  land  in  controvei^sy  was  sold  to  the 
plaintiff  under  a  general  execution  issued  by  virtue  of 
his  first  judgment,  as  the  property  of  William  Hicks, 
for  the  sum  of  one  thousand,  six  hundred  and  fifty- 
seven  dollars  and  fifty-seven  cents.  On  the  sixteenth 
day  of  the  next  month,  an  undivided  one  half  of  the 
land  was  sold  as  the  property  of  William  Hicks,  under 
an  execution  issued  for  the  satisfaction  of  a  judgment 
in  favor  of  Thomas  Trimble,  rendered  on  the  twen- 
tieth day  of  Februaiy,  1883,  and  against  William  and 
Aaron  Hicks.  A.  Dorothy,  who  held  a  judgment 
against  the  same  defendants,  redeemed  from  the  Trim- 
ble sale,  the  plaintiff  redeemed  from  Dorothy,  and  in 
June,  1888,  the  sheriff  executed  to  the  plaintiff  a  deed 
for  William  Hicks'  interest  in  the  land.  On  the  eleventh 
day  of  June,  1887,  an  undivided  one  half  of  the  land 
was  sold  to  the  plaintiff  for  the  sum  of  one  thousand, 
four  hundred  dollars.  It  was  sold  as  the  property  of 
Aaron  Hicks,  under  an  execution  issued  by  virtue  of 
the  second  judgment  in  favor  of  the  plaintiff.  He 
claims  that  redemption  from  that  sale  was  made  by  one 
Tinsley,  the  owner  of  a  junior  judgment  lien,  and  that 
the  plaintiff,  as  the  owner  of  part  of  another  judgment 
rendered  in  favor  of  one  Shaw,  redeemed  from  Tinsley. 
In  June,  1888,  the  sheriff  executed  to  the  plaintiff  a 
deed  for  Aaron  Hicks'  share  of  the  land.  The  plaintiff 
claims  to  be  the  owner  of  the  land,  and  asks  that  the 
mistakes  of  the  petition  and  decree  in  the  first  of  the 
two  actions  conamenced  in  November,  1883,  be  cor- 
rected, that  his  title  be  quieted,  and  that  he  have  judg- 
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ment  for  the  possession  of  the  land.  Archie  Douglass, 
as  executor  and  in  his  own  right,  Elizabeth  A.  Hicks 
and  William  Hicks  are  made  parties  defendant. 

The  defendants  deny  that  the  conveyance  to  Doug- 
lass was  ever  set  aside  as  to  the  land  in  controversy,  and 
insist  that  he  is  now  the  owner  of  it.  They  contend 
that  for  that  reason  the  sale  of  William  Hicks'  share, 
made  to  satisfy  the  judgment  of  April  17,  1883,  con- 
veyed no  interest.  They  contend  that  Douglass  re- 
deemed from  the  plaintiff  after  he  redeemed  from 
Dorothy,  and  that  the  sheriff  was,  for  that  reason  as 
well  as  others,  without  authority  to  execute  a  sheriff's 
deed  for  William  Hicks^  share.  The  defendants  claim 
in  regard  to  the  alleged  redemption*  by  and  from  Tinsley, 
that  it  was  fraudulent  and  unauthorized  and  without 
effect;  that  Douglass  redeemed  of  the  plaintiff  Aaron 
Hicks'  share  of  the  southwest  quarter  of  the  northeast 
quarter  and  the  southeast  quarter  of  the  northeast 
quarter  of  section  32  by  a  timely  payment  into  court 
of  the  amount  required  for  that  purpose.  They  further 
claim  that  Douglass  is  the  owner  of  three  judgments, 
which  are  liens  on  the  land  paramount  to  that  claimed 
by  the  plaintiff,  one  of  which  was  rendered  in  favor  of 
A.  J.  Casaday,  one  in  favor  of  J.  R.  Wallace,  and  one 
in  favor  of  Alexander  Ramsey. 

The  district  court  decreed  that  Douglass  properly 
redeemed  William  Hicks'  undivided  one  half  of  the 
south  half  of  the  northeast  quarter,  and  the  northeast 
quarter  of  the  northeast  quarter  of  section  32,  in  town- 
ship 73,  of  range  16,  from  the  Trimble  sale,  and  that 
the  plaintiff  had  no  interest  therein,  but  was  entitled  to 
the  redemption  money.  The  court  also  decreed  that 
Douglass  duly  redeemed  Aaron  Hicks'  half  of  the  south 
half  of  the. northeast  quarter  of  section  32  from  the 
plaintiff's  sale  of  June  11,  1887,  excepting  from  the 
right  acquired  by  the  plaintiff  by  virtue  of  a  redemption 
under  a  part  of  the  Shaw  judgment,  which  the  court 
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decreed  that  he  had  a  right  to  make,  subject,  however, 
to  the  Casaday,  Wallace  and  Ramsey  judgments,  which 
the  plaintiflE  was  required  to  pay  within  one  year.  It 
was  further  decreed  that  the  plaintiff  has  perfect  title  to, 
and  the  right  to  possess,  the  west  half  of  the  northwest 
quarter  of  section  33,  and  the  title  to  and  the  right  to 
possess,  as  a  joint  tenant,  Aaron  Hicks'  half  of  the 
northeast  quarter  of  the  northeast  quarter  of  section 
32.  The  appeal  requires  us  to  determine  the  right  of 
the  plaintiff  as  to  William  Hicks'  share  of  the  south 
half  of  the  northeast  quarter,  and  the  northeast  quarter 
of  the  northeast  quarter  of  section  32,  and  as  to  Aaron 
Hicks'  share  of  the  south  half  of  the  northeast  quarter 
of  the  same  section. 

I.     The  plaintiff  contends  that  by  virtue  of  his 
attachment  levied  in  the  first  suit  on  the  twenty-first  day 
of  February,  1883,  the  judgment  rendered 
**  uS?^IS?iubie  therein,  the  equitable  action  to  set  aside 
S^tSfsupSSe- the    conveyance    to    Douglass,    and    the 
Seedings^^i^  decrcc  therein,  and  the  sale  of  the  land, 
scri^ion:®'     the  redemption    from  the  Trimble  sale, 
and  the  execution  of  the  sheriff's  deed,  he 
became  vested  with  the  share  of  the  land  originally 
owned    by  William    Hicks.     This  is    denied  by  the 
appellees,  who  insist  that,  as  the  land  had  been  con- 
veyed to  Douglass  before  the  attachment,  and  as  it  was 
not  described  in  the  action  in  equity  brought  to  set 
aside  that  conveyance,  he  was  not  required  to  redeem 
from  the  sale  to  the  plaintiff  in  redeeming  from  the 
Trimble    sale.     It    appeai-s  that,    after    the    plaintiff 
redeemed  from  that  sale,  Douglass  paid  to  the  clerk, 
for  the  use  of  the  plaintiff,  the  amount  required  to 
redeem  from   it,  being  the  full  amount  of  principal 
paid  by  the  plaintiff  to  redeem  from  Dorothy,  with 
interest  and    costs,   but  failed  to    pay  anything  on 
account  of  the  judgment  in  favor  of  the  plaintiff  and 
the  sale  thereunder.    The  district  court  found,  as  we 
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have  stated,  that  his  redemption  was  effectual  to  divest 
the  plaintiff  of  his  interest  in  William  Hicks'  share  of 
the  land  in  question  on  this  appeal,  and  that  the 
money  paid  by  Douglass  belonged  to  the  plaintiff. 

It  is  the  well  settled  rule  in  this  state,  that  the  levy 
of  an  attachment  upon  real  estate  which  the  attach- 
ment debtor  has  conveyed  to  another  to  defraud  his 
creditors,  unless  followed  by  supplemental  proceedings, 
creates  no  lien  upon  the  property  so  attached.  It  is 
true  that  the  interest  of  a  debtor  in  real  property  sub- 
ject to  execution,  whether  legal  or  equitable,  may  be 
seized  and  sold  at  the  suit  of  a  creditor.  But  that  rule 
does  not  apply  to  a  case  where  the  debtor  has  divested 
himself  of  all  right  to  and  interest  in  the  property  by 
an  absolute  conveyance  to  another.  When  that  is 
done,  he  ceases  to  have  any  interest  in  the  property 
which  a  court  would  enforce  at  his  suit.  Such  a  con- 
veyance would  be  good,  excepting  as  against  creditors, 
and  the  levy  of  an  attachment  upon  the  property  con- 
veyed, without  more,  would  not  operate  to  create  a 
lien.  Clarh  v.  Raymofid,  84  Iowa,  251;  Boyle  v. 
Maroney^  73  Iowa,  70,  71 ;  Howland  v.  Knox,  59  Iowa, 
46.     See,  also,  Lippencott  v.  Wilson,  40  Iowa,  425,  428. 

In  Bridgman  v.  McKissick,  15  Iowa,  260,  261,  it 
appeared  that  McKissick  had  purchased  certain  real 
estate,  the  title  to  which  he  took  in  the  name  of  his 
wife  for  the  purpose  of  defrauding  his  creditors.  A 
creditor  named  Bone  commenced  an  action,  aided  by 
attachment,  against  McKissick,  obtained  a  judgment 
therein  in  May,  1861,  and  in  August  the  land  was  sold 
to  him  at  sheriff's  sale  made  by  virtue  of  his  judgment. 
In  July,  1861,  Bridgman  &  Company  obtained  a  judg- 
ment against  McKissick,  and  commenced  an  action  in 
the  nature  of  a  creditor's  bill  to  subject  the  land,  which 
had  been  conveyed  to  the  debtor's  wife,  to  the  payment 
of  their  judgment.  Bone  was  made  a  party  defendant. 
This  court  held  that,  although  his  attachment  and 
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judgmentwere  prior  to  the  judgment  of  the  plaintiflEs,  yet 
that  the  latter  had  the  prior  right,  because  they  had  first 
commenced  proceedings  in  equity  to  subject  the  lands  to 
the  payment  of  their  judgment.  It  was  said  of  Bone's 
levy  and  purchase  that  it  conveyed  nothing,  for  the 
reason  that  the  judgment  debtor  had  no  interest  in  the 
land  which  was  vendible  on  execution.  He  had  no 
interest  which  he  could  have  enforced  against  his  wife, 
and  the  sale  under  execution  would  be  ineflEectual  to 
transfer  any  title  unless  followed  by  an  action  in  equity 
in  which  the  sale  might  be  confirmed.  That  holding 
necessarily  rested  upon  the  conclusion  that  no  lien  was 
created  by  the  attachment  and  judgment  in  favor  of 
Bone. 

It  is  said  that  in  cases  of  this  kind  the  fraudulent 
grantee  is  a  trustee  for  the  creditors,  and  Taylor  v. 
Branscombey  74  Iowa,  534,  536,  is  cited  as  an  authority 
to  that  effect.  It  is  true  that  it  was  therein  said  that 
**in  the  case  of  a  conveyance  of  real  estate  to  defraud 
a  creditor  the  grantee  is  regarded  by  the  law  as  holding 
the  title  in  trust  for  the  grantor,  to  be  applied  in  pay- 
ment for  his  debts.  As  to  the  creditor,  the  law  regards 
the  debtor  as  a  cestui  que  trust,  having  an  interest  in 
the  trust  property  which  may  be  attached  in  any  civil 
action.^'  But  that  language  must  be  construed  in  har- 
mony with  the  rules  we  have  stated.  It  was  used  in 
an  equitable  action,  aided  by  attachment,  in  which  a 
judgment  against  the  debtor  and  the  setting  aside  of  a 
fraudulent  conveyance  were  demanded,  and  applies 
only  to  cases  when  proper  equitable  proceedings  are 
had  to  subject  the  property  fraudulently  conveyed  to 
the  payment  of  claims  against  the  debtor. 

It  is  said,  however,  that  the  property  in  contro- 
versy was  subjected  to  the  plaintiff's  claim  by  the 
decree  in  the  equitable  action ;  that  the  description  of 
the  land  contained  in  the  papers  in  that  action  was 
sufficient  after  rejecting  the  erroneous  part.    The  peti- 


Oct.  1893]  BoGGs  V.  Douglass.  159 

tion  in  that  case  described  the  land,  as  has  been  shown, 
but,  in  addition,  stated  that  it  had  been  attached  in 
the  action  of  February  21,  1883,  and  ordered  sold  by 
the  judgment  therein  rendered,  and  asked  that  the  lien 
of  the  attachment  and  judgment  be  established  and 
enforced  ''against  said  real  estate."  The  land  was  cor- 
rectly described  in  the  sheriff's  return  on  the  writ  of 
attachment  and  in  the  incumbrance  book,  and  had  the 
references  of  the  petition  been  carried  into  the  decree, 
there  would  have  been  more  force  in  the  claim  of  the 
plaintiff,  but  the  decree  described  specifically  the  land 
to  which  it  referred,  and  the  description  would  not  have 
been  sufficient  to  identify  the  land  had  the  erroneous  part 
been  rejected.  The  decree  was  the  final  determination 
of  the  relief  to  which  the  plaintiff  was  entitled,  and,  as 
it  did  not  refer  to  the  land  now  in  controversy,  the  title 
to  it  was  not  in  any  manner  affected  by  it,  but  stood  as 
though  the  equitable  action  had  never  been  instituted. 
It  is  said  that  the  erroneous  description  was  in- 
serted in  the  papers  and  decree  by  mistake;  that  all 
parties  in  interest  knew  what  land  was  intended;  that 
those  parties  are  now  in  court ;  and  that  the  mistake 
may  now  be  corrected.  The  evidence  shows  that  the 
error  was  the  result  of  a  mistake,  and  that  the  parties 
knew  what  land  was  intended  to  be  reached  by  the 
equitable  action ;  but  the  fact  remains  that  when  Wil- 
liam Hicks'  share  of  the  land  in  controversy  was  sold 
the  plaintiff  had  no  lien  upon  it,  and  no  right  to 
sell  it.  Douglass  was  entitled  to  protect  his  interest  in 
the  land  by  discharging  the  liens  thereon,  and  had  the 
right  to  redeem  from  the  Trimble  sale.  Fordyce  v. 
Hicks,  76  Iowa,  41,  43.  He  was  under  no  obligation 
to  redeem  from  the  plaintiff,  for  the  reasons  stated. 
Whether  he  would  have  made  such  redemption  had  it 
been  necessary  to  protect  his  title,  we  can  not  now 
determine,  and  would  not  be  justified  in  depriving  him 
of  the  right  of  electing  what  course  to  pursue,  which 
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he  would  have  had  in  ease  the  judgment  of  the  plaintiff 
had  been  a  lien  upon  the  land  when  he  was  required 
to  determine  the  course  he  would  pursue  to  protect 
his  title.  It  is  the  policy  of  the  law,  when  real  estate 
has  been  erroneously  sold  to  satisfy  a  judgment  which 
was  not  a  lien  upon  it  at  the  time  of  the  levy,  to  permit 
the  sale  to  be  set  aside.  Code,  section  3090.  In  Sny- 
der  V.  IveSy  42  Iowa,  157,  a  sale  of  real  estate,  made 
under  a  decree  which  was  erroneously  entered,  was  set 
aside,  the  error  was  corrected,  and  a  resale  ordered. 
The  plaintiff  was  not  entitled  to  redeem  from  the  Trim- 
ble sale,  and  the  fact  that  Dorothy  accepted  the  money 
paid  for  that  purpose  does  not  alter  the  case.  Douglass 
paid  all  he  was  required  to  pay  in  order  to  discharge 
the  lien  which  the  plaintiff  had  acquired  from  Dorothy. 
We  can  not  give  to  the  parties  the  rights  they  pos- 
sessed when  the  sales  and  redemptions  were  made,  and 
would  not  be  justified  in  decreeing  to  be  valid  the  sale 
which  of  itself  conferred  no  right  when  made'.  Ward 
V.  Brewer y  19  111.  291;  Bogers  v.  Abbott,  37  Ind.  138; 
Keepfer  v.  Force,  86  Ind.  87;  Runnels  v.  Kaylor,  95 
Ind.  504;  Freeman  on  Void  Judicial  Sales,  section  55. 
We  conclude  that  the  redemption  made  by  Douglass  of 
William  Hicks'  share  of  the  land  in  controversy  was 
authorized,  and  effectual  to  extinguish  the  Trimble 
lien. 

II.    The  validity  of  the  sale  of  Aaron  Hicks'  share 

of  the  land  is  denied  by  the  appellees  on  several  grounds, 

1.  Appeal:  ques-  which  are  uot  SO  discusscd  iu  argumcut  as 

ered'by  the*^"     to  rcquirc  Consideration.     The  appellees 

Bupremeooopt.  j^^^jg^  ^j^^^  ^^^  redemption  made  by  the 

plaintiff  under  the  Shaw  judgment  was  without  author- 
ity, collusive  and  fraudulent.  The  district  court 
adjudged  that  the  redemption  so  made  was  authorized, 
but  that  it  was  subject  to  the  Casaday,  Wallace  and 
Ramsey  judgments;  that  those  judgments  were  liens  on 
Aaron  Hicks'  share  of  the  south  half  of  the  northeast 
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quarter  of  section  32,  superior  to  the  lien  of  the  Shaw 
judgment,  and  that  the  plaintiflE  must  pay  those  judg- 
ments in  full  within  one  year,  or  he  could  claim  no 
benefit  from  his  redemption  under  the  Shaw  judgment. 
The  defendants  do  not  appeal,  and  the  plaintiflE  has 
expressly  excepted  from  his  appeal  the  adjudication  of 
the  court  that  he  had  redeemed  Aaron  Hick's  share  of 
the  land  under  the  Shaw  judgment;  therefore  that  part 
of  the  decree  must  stand.  Hanks  v.  Brown,  79  Iowa, 
564 ;  Miller  v.  Schenck,  78  Iowa,  376 ;  Charlton  v.  Sloan, 
76  Iowa,  288;  Smith  v.  Wolfe,  55  Iowa,  555,  557;  Hin- 
trager  v.  Hennessy,  46  Iowa,  600,  605. 

III.  It  is  said  that  Douglass  redeemed  from  the 

sale  to  the  plaintiflE  made  June  11,  1887,  by  paying  to 

s.  Judicial  sale:   ^^^  clcrk  ou  the  eleventh  day  of  June, 

fSip'Syment     1888,  the  amouut  for  which  Aaron  Hicks' 
required.         ^j^^^^  j^^  ^^iQ    south    half  of  the  uorth- 

east  quarter  of  section  32  was  sold,  with  interest  and 
costs.  In  attempting  to  so  redeem,  Douglass  acted  not 
as  a  lienholder,  but  as  the  owner  of  the  land.  A  lien- 
holder  is  required  to  redeem  within  nine  months  from 
the  date  of  the  sale,  unless  the  time  is  extended  under  the 
the  provisions  of  sections  3114-3116  of  Code,  and  that 
was  not  done  in.  favor  of  Douglass.  But  to  redeem  as 
owner  he  was  required  to  pay  the  amount  which  the 
plaintiflE  had  paid  for  the  certificate  which  he  then  held, 
with  interest  and  costs.  Code,  section  3106.  That 
amount,  including  the  payment  under  the  Shaw  judg- 
ment, was  much  more  than  the  sum  actually  paid.  The 
attempted  redemption  was  therefore  not  accomplished. 

IV.  The  remaining  question  to  determine  is,  what, 
if  anything,  is  required  of  the  plaintiflE  to  protect  the 
^ .  ^^^.       interest  he  acquired  by  redeeming  under 

JeSioni^pHor-  the  Shaw  judgment?     Three  judgments 

ity  of  liens.      ^^^^  rendered  against  Aaron  and  William 

Hicks  by  the  district  court  of  Monroe  county,  one  of 

which  was  in  favor  of  A.  J.  Casaday,  one  in  favor  of  J. 

Wl.  80—11 
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R.  Wallace,  and  one  in  favor  of  Alexander  Ramsey. 
All  were  rendered  before  the  Shaw  judgment,  which 
was  obtained  in  April,  1884.  The  judgment  creditor 
in  each  case,  after  recovering  judgment,  commenced  an 
action  in  the  nature  of  a  creditors'  bill,  to  set  aside  the 
conveyance  made  by  Aaron  and  William  Hicks  to 
Douglass  in  February,  1883,  and  to  subject  the  land 
conveyed  to  the  payment  of  the  judgment.  The  three 
judgments,  including  the  rights  created  by  the  credit- 
ors' bills,  were  transferred  to  Douglass  before  this  action 
was  commenced,  and  he  now  owns  the  interests  thus 
acquired.  The  sums  due  on  the  three  judgments  aggre- 
gate about  five  thousand,  seven  hundred  dollars.  The 
theory  upon  which  the  district  court  required  the  plain- 
tiflE  to  pay  those  judgments  in  order  to  preserve  the  rights 
he  had  acquired  under  the  Shaw  judgment  appears 
to  be  that  the  judgment  in  each  case  and  the  cred- 
itors' bills  together  created  a  valid  and  subsisting  lien 
superior  to  the  rights  of  the  plaintiff.  Under  the  rule 
announced  in  another  branch  of  this  case  the  judg- 
ments alone  created  no  lien  on  the  land  alleged  to  have 
been  fraudulently  conveyed.  The  creditors'  bills  gave 
notice  to  all  persons  interested  of  the  rights  of  the  judg- 
ment creditors,  and  were  effectual  to  make  subsequent 
transfer  of  the  property  subject  to  their  rights.  The 
filing  of  each  bill  created  a  lien  to  the  exteijt  of  the 
creditors'  claim,  but  such  lien  was  liable  to  be  divested 
by  a  dismissal  of  the  bill  without  a  hearing,  or  by  an 
adjudication  that  it  was  not  well  founded.  In  Bridg- 
man  v.  McKissicky  15  Iowa,  260,  it  was  said  of  such  a 
bill  that  it  operates  as  a  lis  pendens,  or,  in  other  words, 
a  general  notice  of  an  equity  to  all  the  world.  2 
Bouvier's  Dictionary.  Neither  of  the  creditors'  bills 
in  the  three  cases  specified  has  been  prosecuted  to  a  final 
decree.  On  the  contrary,  it  is  shown  that  the  one  to 
enforce  the  Wallace  judgment,  after  having  been  carried 
on  the  docket  for  abQUt  eight  years,  has  been  dropped. 
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In  Fordyce  v.  Hicks j  76  Iowa,  41,  it  was  said  in 
regard  to  the  three  judgments  under  consideration, 
and  the  equitable  actions  to  enforce  them,  that  the 
rights  they  conferred  did  not  merge  in  the  title  Doug- 
lass held  to  the  land,  but  that  he  was  entitled  to 
enforce  such  rights  by  means  of  a  counterclaim  or  cross 
petition  in  an  action  brought  to  set  aside  his  deed. 
Douglass  now  asks  that  his  rights  under  the  same  judg- 
ments and  creditors'  bills  be  adjudged  to  be  superior 
to  the  rights  of  the  plaintiflE  to  Aaron  Hicks'  share  of 
land,  acquired  through  the  Shaw  judgment,  and  that 
he  be  required  to  pay  those  judgments  in  full  before  he 
is  permitted  to  insist  upon  the  right  he  has  so  acquired ; 
and  the  Fordyce  case  is  relied  upon  as  authority  for  the 
relief  asked.  The  controlling  facts  in  the  two  cases 
are  not  in  all  respects  the  same.  The  decision  in  the 
Fordyce  case  was  on  demurrer  to  the  cross  petition,  and 
was,  in  effect,  that  Douglass  had  acquired  all  the  rights 
of  the  judgment  creditors,  and  was  entitled  to  have 
them  protected  and  enforced  in  that  action.  It  was 
not  held  that  the  lien  of  Douglass  should  be  paid 
before  the  real  estate  was  sold  to  satisfy  the  judgment 
of  the  plaintiff,  although  that  relief  was  asked  in  the 
cross  petition.  In  this  case  the  deed  to  Douglass  was 
held,  in  the  equitable  action  brought  to  enforce  the 
judgment  under  which  Aaron  Hicks'  interest  was  sold, 
to  be  fraudulent,  and  it  is  shown  that  Douglass  is  enti- 
tled to  all  the  rights  created  by  the  judgments  and 
creditors'  bills  in  the  Casaday,  Wallace  and  Ramsey 
co^es,  but  we  fail  to  discover  any  reason  for  holding 
that  those  judgments,  or  any  of  them,  must  be  paid  by 
the  plaintiff  before  he  can  claim  any  benefit  from  the 
redemption  under  the  Shaw  judgment.  By  that  redemp- 
tion he  became  entitled  to  a  sheriff's  deed  for  the  prop- 
erty of  Aaron  Hicks  now  in  controversy  at  the 
expiration  of  6ne  year  from  the  date  of  the  sale  of 
June,  18S7,  and  when  that  deed  was  issued  to  him  he 
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became  entitled  to  the  possession  of  the  land,  and  the 
rents  and  profits  thereof,  as  against  Douglass.  The 
liens  held  by  the  latter  did  not  give  him  the  right  of 
possession.  In  the  Fordyce  case  his  right  to  relief  was 
based  upon  the  fact  that  the  liens  were  not  merged  in  the  . 
title  conveyed  to  him  by  the  deed,  but  that  he  had  the 
same  right  to  enforce  them  that  his  assignors  had  pos- 
sessed. If,  as  in  the  Fordyce  case,  and  the  case  of 
Smith  V.  GrimeSj  43  Iowa,  356,  357,  a  sale  of  the 
premises  was  required  to  give  to  the  plain  tiflE  the 
relief  to  which  he  is  entitled,  provision  might  be  made 
for  satisfying  the  senior  liens,  but  no  sale  is  required 
for  that  purpose.  The  plaintiff  already  has  the 
leg£il  title  and  the  right  of  possession,  and  all  he 
desires  is  to  have  that  right  recognized  and  enforced, 
and  to  that  he  is  entitled.  The  relief  granted  to  him 
is  subject  to  the  right  of  Douglass  to  enforce  the  lien 
created  by  the  Casaday  judgment,  and  the  petition  in 
equity  filed  to  enforce  it.  The  judgment  was  rendered 
in  April,  1883,  and  the  petition  in  equity  was  filed  in 
May  of  the  same  year.  The  lien  thus  created  is  para- 
mount to  that  under  which  the  sale  of  June,  1887,  was 
made,  for  the  reason  that  the  petition  to  enforce  the 
judgment  under  which  that  sale  was  made  was  not 
filed  until  November  10,  1883.  But  the  action  to 
enforce  the  Wallace  judgment  was  not  filed  until 
November  19,  1883,  and  the  lien  thus  created  is  junior 
to  that  under  which  the  sale  was  made.  The  redemp- 
tion under  the  Shaw  judgment  was  made  under  sec- 
tions 3114-3116  of  the  Code,  and,  although  that 
judgment  is  junior  to  the  Ramsey  judgment,  yet,  as 
the  redemption  resulted  in  giving  title  by  virtue  of  a 
sheriff's  deed  issued  on  a  sale  made  under  a  judgment 
senior  to  that  in  favor  of  Ramsey,  we  are  of  the 
opinion  that  under  the  facts  of  this  case  it  should  be 
held  that  the  title  thus  acquired  is  not  subject  to  the 
lien  of  the  Ramsey  judgment. 
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V.  A  motion  has  been  filed  to  strike  from  the 

record  the  additional    abstract  filed  by  the  appellees, 

and  to  tax  the  costs  thereof  to  them,  on 

'  wipremecourt:  the  ground  that  it  was  not  served  within 

amended  ab-  ,  , 

f5?fliVng™iSi.  *^®  *^™^  required  by  section  19  of  the 
i^^f^tB.  rules  of  this  court,  and  that  it  was  not 
prepared  as  required  by  such  rules.  It  is 
not  our  practice  to  strike  an  additional  abstract  from 
the  record  for  a  failure  to  serve  and  file  it  within  the 
time  required  by  the  rule,  where,  as  in  this  case,  no 
prejudice  is  shown  to  have  resulted  from  the  delay. 
But  the  additional  abstract  sets  out  matter  which  was 
quite  fully  set  out  in  the  abstract  of  the  appellant,  and 
gives  some  of  the  evidence  in  the  form  of  questions 
and  answer.  No  reason  for  setting  out  the  evidence 
in  that  form  appears.  We  think  substantial  justice 
will  be  done  by  overruling  the  motion  to  strike,  and  by 
taxing  the  costs  of  printing  one  half  of  the  additional 
abstract  to  the  appellees.  Of  the  other  costs  in  the  case, 
including  that  of  one  half  of  the  additional  abstract, 
one  half  will  be  taxed  to  each  party. 

So  much  of  the  decree  of  the  district  court  as* 
adjudged  that  Douglass  had  rightly  redeemed  William 
Hicks'  share  of  the  south  half  of  the  northeast  quarter, 
and  the  northeast  quarter  of  the  northeast  quarter  of 
section  32,  and  had  a  perfect  title  and  right  of  posses- 
sion thereto,  is  affirmed.  In  other  respects,  so  much 
of   the  judgment  as  is    involved   in   this  appeal  is 

BEVEBSED. 
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Jack  E.  Wright,  Appellee,   v.  Barnard  Brothers, 
Appellees;    Oscar  J.   Nelson,    Inter- 
vener, Appellant. 

Sales:  delivery:  tttlb  conditioned  on  payment:  innocent  pur- 
chaser. The  delivery  of  personal  property  under  an  agreement  that 
the  party  receiving  the  same  shall  either  return  the  property  or  pay 
the  owner  a  sum  named,  is  a  conditional  sale,  and  unless  reduced  to 
writing,  and  c|uly  acknowledged  and  recorded,  as  required  by  section 
1922  of  the  Code,  is  invalid  as  against  an  innocent  purchaser  without 
notice. 

Appeal  from  Lucas  District  Court. — Hon.  W.  I.  Babb, 

Judge. 

Tuesday,  October  10, 1893. 

Action  to  recover  possession  of  specific  personal 
property.  There  was  a  trial  by  the  court  without  a 
jury,  and  a  judgment  in  favor  of  the  plaintiflE.  The 
intervenor  appeals. — Reversed. 

Sttmrt  <&  Bartholomew  J  for  appellant. 

Mitchell  d  Penicky  for  appellee. 

Robinson,  C.  J. — In  October,  1891,  the  plaintiff 
was  the  owner  of  a  black  stallion  named  Keno  Second, 
and  the  defendants,  Bernard  Bros.,  owned  a  stock  farm 
and  stock  near  Chariton.  The  defendants  asked  the 
plaintiff  what  would  buy  the  horse,  and,  when  told, 
said  they  could  not  use  him  at  that  price.  They  wei*e 
asked  what  they  would  give,  and  answered  seven  hun- 
dred dollars.  The  plaintiff  refused  to  sell  for  that  sum, 
but  finally  said  he  would  take  eight  hundred  dollars 
cash  for  the  horse.  The  defendants  said  they  thought 
they  could  use  him  at  that  price,  and  asked  the  plaintiff 
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to  take  him  to  their  barn  for  a  short  time.  The  plaintiff 
stated  that  he  would  do  so  only  on  condition  that  the 
horse  should  remain  his  property  until  paid  for.  The 
plaintiff  knew  at  the  time  that  the  defendants  were 
negotiating  for  the  exchange  of  their  farm  and  stock 
near  Chariton,  and  that  they  desired  the  horse  to  use 
in  making  the  exchange.  On  the  fifteenth  day  of  the 
month  specified,  the  plaintiff  took  the  horse  to  the  barn 
of  the  defendant,  and  there  left  him.  The  agreement 
between  the  plaintiff  and  the  defendant  was  not  in 
writing.  Soon  after  that  time  the  exchange,  for  which 
negotiations  had  been  pending  with  intervener,  was 
made,  and  the  horse,  which  was  included  in  the 
exchange,  was  transferred  to  him.  He  had  no  notice 
of  the  transaction  between  the  plaintiff  and  defendants, 
but  made  the  exchange  for  the  horse  in  good  faith  in 
the  belief  that  the  defendants  owned  him.  The 
plaintiff  demands  possession  of  the  horse,  on  the  ground 
that  the  title  to  him  was  never  transferred  to  the 
defendants,  while  intervener  claims  to  own  him  by 
virtue  of  the  exchange  stated.  The  district  court  ren- 
dered judgment  in  favor  of  the  plaintiff  for  the  posses- 
sion of  the  horse.  The  defendants  did  not  appear  in 
the  district  court,  and  the  controversy  we  are  called 
upon  to  determine  is  wholly  between  the  plaintiff  and 
the  intervener.  Section  1922  of  the  Code  is  as  follows: 

"Section  1922.  No  sale,  contract  or  lease,  wherein 
the  transfer  of  title  or  ownership  of  personal  property 
is  made  to  depend  upon  any  condition,  shall  be  valid 
against  any  creditor  or  purchaser  of  the  vendee  or 
lessee  in  actual  possession  in  pursuance  thereof,  with- 
out notice,  unless  the  same  be  in  writing,  executed  by 
the  vendor  or  lessor,  acknowledged  and  recorded  the 
same  as  chattel  mortgages.'' 

It  is  claimed  by  the  appellant  that  the  transaction 
between  the  plaintiff  and  the  defendants  which  re- 
sulted in  the  placing  of    the    horse  in  the  barn  of 
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the, latter  was  a  conditional  sale,  within  the  meaning 
of  that  section,  and,  as  it  was  not  in  writing,  duly 
acknowledged  and  recorded,  that  it  is  invalid  as 
against  him.  The  appellee  contends  that  the  trans- 
action was  a  mere  bailment  of  the  horse,  and  not 
a  conditional  sale.  A  statement  of  the  distinction 
between  sales  and  bailments  approved  in  Foster  v. 
Pettibone,  7  N.  Y.  435,  is  as  follows:  ''When  the 
identical  thing  delivered,  although  in  an  altered  form, 
is  to  be  restored,  the  contract  is  one  of  bailment,  and 
the  title  to  the  property  is  not  changed ;  but  when  there 
is  no  obligation  to  restore  the  specific  article,  and  the 
receiver  is  at  liberty  to  return  another  thing  of  equal 
value,  he  becomes  a  debtor  to  make  the  return,  and  the 
title  to  the  property  is  changed;  it  is  a  sale.''  See, 
also,  Chickering  v.  Bastress,  130  111.  206,  22  N.  E.  Rep. 
542.  The  law  in  regard  to  conditional  sales  is  stated 
in  21  Am.  and  Eng.  Encyclopedia  of  Law,  629  et  seq.j 
as  follows:  ''Conditional  sales  are  frequently  con- 
founded with  bailments,  leases,  and  other  agreements. 
Whatever  the  form  of  the  agreement,  if  its  purpose  is 
to  cover  up  a  sale,  and  preserve  a  lien  in  the  seller  for 
the  price  of  the  goods,  it  is  a  conditional  sale,  although 
called  in  the  agreement  a  bailment  or  lease.''  "The 
courts  look  to  the  intent,  rather  than  the  name  given 
to  the  transaction  by  the  parties.  If  there  is  an  express 
or  implied  intent  that  the  title  shall  not  pass  until  the 
condition  is  performed,  it  is  a  conditional  sale.  If  the 
agreement  is  that  the  transferee  must  take  the  goods 
and  keep  them  for  a  certain  period,  and  if  in  that  time 
he  pays  for  them,  he  is  to  become  the  owner,  but  other- 
wise he  is  to  return  the  goods,  and  pay  for  the  use  of 
them,  the  transaction  is  a  bailment,  and  not  a  condi- 
tional sale.  But  whenever  it  appears  from  the  contract 
between  the  parties  that  the  owner  of  the  property  has 
transferred  the  possession  thereof  to  another,  reserving 
to  himself  the  naked  title,  solely  for  the  purpose  of 
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securing  to  himself  the  payment  of  the  price  agreed 
upon  between  them,  the  contract  is  necessarily  a  con- 
ditional sale,  and  not  a  bailment. '^  This  court  held  in 
Singer  S.  Machine  Co.  v.  Holcomby  40  Iowa,  33,  that 
parol  evidence  was  admissible  to  show  that  a  contract 
in  writing  for  the  lease  of  a  machine  was  designed  to 
transfer  the  title  to  the  lessee  upon  the  performance  of 
the  conditions  of  the  lease,  and  that  such  a  contract 
was  a  conditional  sale,  within  the  meaning  of  the 
statute  which  we  have  quoted.  See,  also,  Farquhar  v. 
McAlevy,  142  Pa.  St.  233,  21  Atl.  Rep.  811.  In  this 
case  the  horse  was  transferred  to  the  defendants  on 
condition  that  they  might  acquire  the  title  to  him  by 
the  payment  of  eight  hundred  dollars.  The  transfer 
was  made  with  knowledge  of  the  fact  that  the  defend- 
ants desired  to  exchange  the  horse  for  other  property. 
It  is  true,  when  the  horse  was  delivered  to  them,  they 
had  not  said  they  would  purchase  him,  and  the  delivery 
cast  upon  them  no  obligation  to  do  so.  But  they  were 
given  the  right  of  possession  under  an  agreement  which 
gave  them  the  option  to  return  the  horse  or  pay  the 
agreed  price  and  keep  him.  Nothing  further  was 
required  on  the  part  of  the  plaintiflE.  The  sole  purpose 
of  the  condition  as  to  the  title  was  to  secure  the  pay- 
ment of  the  purchase  price. 

The  appellee  relies  upon  two  decisions  of  this  court 
as  sustaining  his  claim  that  the  transaction  was  a  mere 
bailment.  The  first  of  these  is  Mowbray  v.  Cady,  40 
Iowa,  604,  where  a  contract,  by  which  one  Spencer 
authorized  Charles  Legg  to  take  and  carry  a  watch  on 
trial  for  thirty  days,  was  construed.  The  contract  pro- 
vided that  the  watch  should  remain  the  property  of 
Spencer  until  it  was  returned  at  the  end  of  thirty  days, 
if  not  found  satisfactory,  or  a  bill  of  sale  should  be 
given  on  the  making  of  the  last  payment  specified  in 
the  agreement.  The  transaction  was  held  not  to  be  a 
conditional  saler    But  it  was  not  completed  on  the  part 
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of  either  party  to  it.  When  the  levy  was  made,  Legg 
had  possession  of  the  watch  for  the  purpose  of  trying 
it,  and  was  not  to  become  its  owner  until  he  should 
decide  to  take  it,  pay  for  it,  and  receive  a  bill  of  sale. 
The  other  case  is  Budlong  v.  Cottrell,  64  Iowa,  234, 235. 
The  contract  in  that  case  was  an  order  for  certain 
agricultural  implements  at  stated  prices,  and  an  agree- 
ment to  settle  for  them  upon  receipt  of  invoice  and  bill 
of  lading,  until  which  time  the  title  to  and  ownership 
and  right  of  possession  of  the  property  was  to  remain 
in  the  firm  which  was  to  furnish  it.  This  court  held 
that  no  credit  was  given  by  the  agreement,  and  that  no 
right  to,  or  interest  in,  the  property  was  transferred,  and 
that  there  was  no  conditional  sale.  In  this  case  the 
right  of  possession  and  the  actual  possession  were  trans- 
ferred to  the  defendants  to  enable  them  to  dispose  of 
the  horse  to  the  person  with  whom  they  were  known  to 
be  negotiating,  and  nothing  further  was  required  of  the 
plaintiff.  His  right  was  to  receive  the  horse,  or  the 
agreed  price  for  him,  at  the  election  of  the  defendants. 
There  is  no  conflict  in  the  evidence  in  regard  to  the 
controlling  facts,  and  we  conclude  that  the  transaction 
was  a  conditional  sale,  and,  as  it  was  not  in  writing 
and  recorded,  that  it  was  void  as  to  the  intervenor. 
Morse  v.  C,  B.  I.  d  P.  Ky  Co.,  73  Iowa,  226,  227; 
Moline  Plow  Co.  v.  Braden,  71  Iowa,  141.  The  conclu- 
sions we  have  announced  make  a  consideration  of  other 
questions  discussed  unnecessary. 

The  judgment  of  the  district  court  is  reversed. 


80    170| 

ri39  m       ^'  MacKinnon   &   Company,    Appellees,   v.  Mutual 
Fire  Insurance  Company,  Appellant. 

Fire  Insurance :  representations  op  insured:  evidence.  A  policy 
of  insurance  against  fire  provided  that  if  the  building  insured  ''stands 
on  leased  ground,  or  if  the  title  be  less  than  fee  simple  in  the  insured, 
it  must  be  so  represented  to  said  company,  and  so  expressed  in  tho 
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written  portion  of  the  policy;  otherwise,  said  policy  shall  bb  void." 
The  policy  contained  no  representation  whatever  as  to  the  title  of 
the  insured.  Held,  notwithstanding  the  provisions  of  section  2, 
chapter  211,  of  Acts  of  the  Eighteenth  General  Assembly,  that,  unless 
a  copy  of  the  representations  of  the  insured,  which  are  made  a  part 
of  the  contract  of  insurance,  is  attached  to  such  policy,  or  indorsed 
thereon,  the  insurer  shall  be  precluded  from  pleading  or  proving  such 
representations,  or  any  part  thereof,  or  the  falsity  thereof,  in  an  ac- 
tion upon  such  policy,  that  evidence  that  the  insured  property  stood 
upon  leased  ground  was  admissible  on  behalf  of  the  insurer  to  show  a 
concealment  of  the  extent  of  the  title  of  the  insured,  and  to  defeat  a 
recovery  upon  the  policy  under  the  above  provision. 

Appeal  from    Clinton    District    Court.  —  Hon.    P   B. 
Wolfe,  Judge. 

Tuesday,  Octobeb  10,  1893. 

Action  upon  a  policy  of  insurance  against  loss  by 
fire.  The  plaintiffs  allege  the  issuing  of  the  policy, 
the  loss  and  proofs  of  loss,  and  ask  judgment  for  one 
thousand,  thirty-nine  dollars  and  seventeen  cents, 
with  interest.  The  defendant  answers  alleging  as  a 
defense  the  following:  *'It  is  provided  in  said  policy 
that  if  the  building  stands  on  leased  ground,  or  if  the 
title  be  less  than  fee  simple  in  the  insured,  it  must  be 
so  represented  to  said  company,  and  so  expressed  in 
the  written  portion  of  the  policy ;  otherwise,  said  pol- 
icy shall  be  void.  And  the  defendant  avers  the  truth 
to  be  that  the  factory  buiding  and  additions  referred  to 
in  said  policy,  at  the  date  of  said  policy,  and  until  said 
fire,  stood  upon  leased  ground,  and  the  plantiffs'  title 
was  less  than  a  fee  simple ;  and  the  same  was  not  so 
represented  to  said  company,  or  known  to  it,  and  was 
not  so  expressed  in  the  written  portion  of  said  policy. 
By  reason  thereof  said  policy  was  and  is  void.  It  is 
provided  in  said  policy  'that,  if  said  insured  shall  con- 
ceal any  fact  material  to  the  risk,  said  policy  shall 
become  void ;  and  the  defendant  says  the  plaintiffs  did 
conceal  from  it  facts  material  to  said  risk,  viz.,  that  said 
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buildings  stood  on  leased  ground,  and  that  the  plaintiflEs' 
title  was  less  than  fee  simple ;  and  by  reason  thereof 
said  policy  became  and  is  void. '^  The  case  was  tried 
to  a  jury  upon  the  petition  and  answer,  and  at  the  con- 
clusion of  the  evidence  and  arguments  the  court 
instructed  the  juiy  to  find  for  the  plaintiffs  in  the  sum 
of  one  thousand,  seventy  dollars  and  seventy-five  cents, 
and  entered  judgment  accordingly.  The  defendant 
appeals. — Reversed. 

A.  B.  McCoy  and  E.  S.  Bailey j  for  appellant. 

Henderson  J  Hurdy  Daniels  <&  Kiesely  for  appellees. 

Given,  J. — One  of  the  plaintiffs  testified  on  cross- 
examination  that  the  building  that  was  insured  was  on 
leased  ground,  and  had  been  for  many  years  before  the 
fire.  On  motion  of  the  plaintiffs  this  evidence  was 
excluded,  to  which  the  defendant  excepted.  The 
defendant  offered  in  evidence  the  proofs  of  loss  made 
by  the  plaintiffs,  for  the  purpose  of  showing  by  the 
admission  therein  that  the  plaintiffs  were  not  the 
owners  in  fee  simple  of  the  real  estate  upon  which 
the  building  stood,  and  that  it  was  upon  leased  land. 
This  evidence  was  excluded,  upon  the  plaintiffs'  objec- 
tion, to  which  the  defendant  excepted. 

The  ground  of  the  plaintiffs'  motion  and  objection 
is  that  such  evidence  is  not  admissible  under  section 
1733  of  McClain's  Code  (section  2,  chapter  211,  Acts 
of  Eighteenth  General  Assembly).  Section  1733  is  as 
follows: 

'*A11  insurance  companies  or  associations  shall 
upon  the  issue,  or  renewal,  of  any  policy  attach  to 
such  policy,  or  indorse  thereon,  a  true  copy  of  any 
application  or  representation  of  the  assured,  which,  by 
the  terms  of  such  policy,  are  made  a  part  thereof,  or  of 
the  contract  of  insurance,  or  referred  to  therein,  or 
which  may  in  any  manner  affect  the  validity  of  sacb 
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policy.  The  omission  so  to  do  shall  not  render  the 
policy  invalid,  but  if  any  company  or  association 
neglects  to  comply  with  the  requirements  of  this 
section,  it  shall  forever  be  precluded  from  pleading, 
alleging  or  proving  such  application  or  representations 
or  any  part  thereof,  or  falsity  thereof,  or  any  parts 
thereof,  in  any  action  upon  such  policy,  and  the  plain- 
tiff in  any  such  action  shall  not  be  required,  in  order 
to  recover  against  such  company  or  association,  either 
to  plead  or  prove  such  application  or  representation, 
but  may  do  so  at  his  option. '^ 

One  of  the  purposes  of  this  statute,  if  not  the  sole 
purpose,  is  to  cause  all  parts  of  the  contract  of  insur- 
ance to  appear  in  or  upon  the  policy.  It  is  certainly 
not  intended  that  representations  appearing  on  the 
face  of  the  policy  should  also  appear  by  copy  indoi^sed 
thereon  or  attached  thereto.  It  is  only  applications 
and  representations  of  the  assured  that  are  made  a 
part  of  the  contract,  and  which  may  aflEect  its  validity, 
and  that  do  not  appear  therein,  that  are  required  to  be 
indorsed  upon  or  attached  to  the  policy.  To  secure 
observance  of  this  requirement,  insurance  companies 
are  restricted  in  their  pleadings  and  proofs  to  applica- 
tions and  representations  thus  appearing  in  or  upon 
the  policy.  We  have  seen  that  this  policy  expressly 
provides  that  if  the  buildings  stand  on  leased  ground, 
or  if  the  title  be  less  than  fee  simple  in  the  insured,  it 
must  be  so  represented  to  said  company,  and  so 
expressed  in  this  policy;  otherwise,  the  policy  will  be 
void.  It  is  not  expressed  in  the  policy  that  the  build- 
ings stood  on  leased  ground,  nor  that  the  title  in  the 
insured  was  less  than  fee  simple,  and  the  inference 
must  be  that  it  was  not  so  represented  to  the  company. 
The  policy  also  provides  that,  if  the  insured  concealed 
any  fact  material  to  the  risk,  the  policy  shall  be  void. 
It  was  material  to  the  risk  whether  the  buildings  stood 
upon  leased   ground,   and  whether    the  title  of  the 
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insured  was  less  than  fee  simple.  The  evidence 
excluded  tends  to  show  that  the  buildings  were  on 
leased  ground,  that  the  fitle  of  the  insured  was  less 
than  fee  simple,  and  that  the  insured  concealed  those 
facts.  It  did  not  tend  to  prove  an  application  or 
representation  not  appearing  in  or  upon  the  policy, 
but  rather  the  breach  of  conditions  expressed  in  the 
policy.  If  it  may  be  said  that  a  failure  to  disclose  the 
trae  state  of  their  title  was  a  representation  on 
the  part  of  the  insured,  then  it  is  a  representation 
appearing  in  the  policy,  and  not  within  the  restrictions 
of  the  statute.  We  think  the  evidence  should  have 
been  admitted. 

Counsel  for  the  appellee  contend  that,  even  if  the 
excluded  evidence  was  admissible,  the  plaintiflEs  were 
entitled  to  a  verdict,  because  the  appellant  had  alleged, 
and  failed  to  prove,  that  it  did  not  know  that  the 
building  was  on  leased  ground.  The  right  of  the 
defendant  to  introduce  such  evidence  was  involved  in 
the  question  already  considered.  If  the  appellant  was 
not  entitled  to  show  that  the  building  was  on  leased 
land,  then  surely  it  might  not  show  that  it  did  not 
have  knowledge  of  a  fact  that  it  was  not  allowed  to 
prove.  For  the  error  pointed  out,  the  judgment  of  the 
district  court  is  revebsed. 


m  aw  W.  B.  Stevens,   Appellee,   v.  Bradley  &  Son, 

^^jm  Appellants. 

1.  Auctions:  warranty:  false  representations:  uability.  The 
public  proclamation  to  the  bidders  present  at  a  public  sale  of  hogs, 
that  the  hogs  "are  as  thrifty  and  healthy  a  lot  of  hogs  as  the  owner 
had  ever  owned  in  his  life,  and  that  he  had  been  in  the  hog  business 
a  good  many  years,"  amounts  to  a  warranty  of  soundness,  and  is  a 
representation,  of  the  fact  of  their  health  and  soundness  as  well, 
which,  if  false,  will  constitute  ground  for  an  action  for  fraud  and 
deceit. 
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2.  :  :  :  damaqes.     In    an    action   to   recover   on 


account  of  the  breach  of  a  warranty  of  the  soundness  of  hogs  pur- 
chased at  public  auction^  and  for  false  representations  as  to  their 
health  and  soundness,  made  at  the  time  of  the  sale  by  the  owner,  the 
latter  knowing  them  to  be  diseased  with  cholera,  the  plaintiff  is 
entitled  to  recover,  not  only  for  the  loss  of  the  hogs,  and  for  care  and 
attention  to  them,  but  also  for  the  loss  of  other  hogs  to  which  the 
disease  was  communicated  by  those  purchased. 

Appeal  from  Appanoose  District  Court. — Hon.   E.   L. 
Burton,  Judge. 

Tuesday,  October  10, 1893. 

Action  at  law  to  recover  damages  for  breach  of 
warranty,  and  for  fraud  and  deceit,  in  the  sale  of  hogs 
by  the  defendants  to  the  plaintiff.  There  was  a  trial 
by  jury,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff.    The  defendants  appeal. — Affirmed. 

T.  M.  Fee,  for  appellants. 

Tannehilly  Vermillion  <&  Vermillion^  for  appellee. 

• 

RoTHROCK,  J. — On  the  twentieth  day  of  October, 

1889,  the  defendants  sold  some  three  hundred  and 

twenty  hogs  at  public  sale.     The  plaintiff 

'  wa?SSIty:      bid  off  and  purchased  twenty-seven  of  said 

faleerepre-      ,  „  i  •    v     i  /• 

wntai^iiB:  hogs,  for  which  he  gave  his  promissory 
note  for  one  hundred  and  fourteen  dollars. 
He  claims  that  at  the  time  of  the  sale  said  hogs  were 
sick  and  infected  with  a  contagious  disease  known  as 
"hog  cholera, '^  by  reason  of  which  disease  twenty-five 
of  them  died,  and  the  other  two  became  of  no  value. 
This  action  was  brought  on  the  twenty-sixth  day 
of  July,  1890,  and  the  petition  is  in  two  counts.  In 
the  first  count  it  is  claimed  that  the  defendants  war- 
ranted said  hogs  to  be  sound  and  healthy  and  free  from 
disease,  and  recovery  is  demanded  because  of  an  alleged 
bi  c  :.ch  of  said  war:  anty.    In  another  count  it  is  claimed 
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that  the  defendants  at  the  time  of  the  sale  represented 
to  the  plaintiff  and  others  that  said  hogs  were  sound 
and  healthy  and  free  from  disease,  and  that  said  repre- 
sentations were  false  and  fraudulent,  because  said  hogs 
were  not  sound  and  healthy,  but  were  then  infected 
with  hog  cholera,  and  that  at  the  time  said  representa- 
tions were  made  the  defendants  knew  that  the  same 
were  false,  and  that  the  plaintiff  relied  thereon,  and 
was  induced  thereby  to  purchase  twenty-seven  of  said 
hogs  to  his  damage.  In  short,  the  petition  is  an  action 
for  damages  for  breach  of  warranty,  and  for  fraud  and 
deceit  in  the  sale  of  the  hogs.  The  answer  was  a  denial 
of  every  allegation  of  the  petition,  except  the  averment 
that  the  plaintiff  purchased  twenty-seven  hogs  of  the 
defendants.  The  trial  was  commenced  on  the  twenty- 
sixth  day  of  September,  1890,  and  was  continued  from 
day  to  day  until  October  3,  when  the  jury  returned  a 
verdict  for  the  plaintiff  for  four  hundred  dollars. 

The  public  sale  appears  to  have  been  largely 
attended,  and  the  lot  of  hogs  was  known  to  many  per- 
sons before  the  sale.  A  large  number  of  witnesses  were 
examined  by  the  respective  parties,  and  experts  and 
nonexperts  on  the  disease  known  as  ''hog  cholera'* 
were  examined  at  great  length.  Some  thirty-five  wit- 
nesses were  examined  by  the  plaintiff,  and  as  many  by 
the  defendants.  We  have  examined  all  of  this  evidence 
with  care,  because  it  is  claimed  with  great  confidence 
that  the  verdict  of  the  jury  was  clearly  contrary  to  the 
evidence  on  the  trial  of  the  whole  case.  From  the 
statement  above  made  as  to  the  great  number  of  wit- 
nesses examined  on  the  trial,  it  is  apparent  that  we  can 
not,  in  the  space  properly  allowable  for  the  opinion, 
review  the  evidence  in  detail.  There  are  some  facts 
about  which  there  is  no  real  conflict.  One  of  the  most 
important  of  these  is  thatr,  within  a  very  short  time  after 
the  sale,  the  disease  known  as  ''hog  cholera' '  attacked 
not  only  the  hogs  purchased  by  the  plaintiff ,  but  the 
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separate  lots  of  nearly  every  other  purchaser  at  the 
sale.  There  is  no  doubt  in  our  minds  that  the  jury 
were  fully  warranted  in  finding  that  the  disease  was  in 
the  lot  of  hogs  when  the  sale  was  made.  And  here  we 
may  say  that  the  court  correctly  instructed  the  jury 
that  if  the  *'said  hogs  had  the  seeds  or  germs  of  said 
disease  in  their  systems  at  the  time  of  the  sale,  and  the 
disease  afterwards  developed  itself,  then  you  [the  jury] 
would  be  justified  in  finding  that  said  hogs  were  dis- 
eased animals  at  the  time  of  the  sale.".  It  is  manifest 
that  they  were  not  sound  if  they  had  the  germs  of 
disease  awaiting  development. 

Another  fact,  not  the  subject  of  serious  cavil  or 
dispute,  is  that,  immediately  prior  to  the  sale,  one  of  the 
defendants  made  a  public  proclamation  to  the  bidders 
present,  that  the  hogs  were  as  thrifty  and  healthy  a  lot 
of  hogs  as  he  had  ever  owned  in  his  life,  and  he  had 
been  in  the  hog  business  a  good  many  years.  This 
was  a  material  representation  of  a  fact,  and,  if  false, 
and  known  to  be  false  by  the  defendants,  woiild 
authorize  a  verdict  for  fraud  and  deceit;  and  it  was  a 
distinct  aflBrmation  of  health  and  soundness,  which 
would  authorize  a  finding  that  there  was  a  warranty  of 
soundness. 

The  only  doubt  we  have  on  any  question  in  the 
case  is  whether  the  defendants  knew  that  the  hogs 
were  unsound,  or,  rather,  whether  there  was  sufficient 
evidence  to  authorize  a  verdict  for  the  alleged  false 
representations.  The  evidence  on  that  subject  is  very 
voluminous.  It  involves  not  only  the  condition  of  the 
animals  at  the  very  time  of  the  sale,  but  the  condition 
of  the  whole  lot,  and  the  casualties  therein  by  death  for 
a  considerable  period  prior  to  the  sale.  Our  conclusion 
is  that  we  can  not  disturb  the  verdict  on  the  ground 
that  there  was  not  sufficient  evidence  of  fraud. 

II.  As  we  have  said,  the  jury  returned  a  verdict 
for  the  plaintiff  for  four  hundred  dollars.    If  the  verdict 

Vol.  8»— 12 
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was  based  on  the  breach  of  warranty,  it  would  be  a 

2  . . .  grave    question     whether    the    evidence 

damages.  would  sustain  a  verdict  in  that  amount. 
The  court  instructed  the  jury  very  fully  on  the  alleged 
breach  of  warranty  and  the  fraud.  These  instructions 
covered  every  feature  of  the  case,  and  are  not  open  to 
any  real  objection.  The  law  on  these  subjects  is  so 
well  settled  that  it  would  be  unprofitable  to  repeat  it 
here.  Serious  objection  is  made  to  that  part  of  the 
instructions  based  upon  the  alleged  warranty.  It  is 
enough  to  say  of  this  line  of  objections  that  the  jury 
found  that  the  defendants  were  liable  not  only  for  a 
breach  of  warranty,  but  for  the  alleged  fraud. 

In  addition  to  the  general  verdict,  the  jury 
answered  special  interrogatories  submitted  to  them  by 
the  court.  Three  of  these  interrogatories,  with  the 
answers  thereto,  were  as  follows:  **Do  you  find  the 
defendants  warranted  the  hogs  sold  to  the  plaintiff  to 
be  sound  and  healthy?  Answer.  Yes.''  ''Do  you 
find  that  the  hogs  sold  plaintiff  were  diseased  by 
cholera  at  the  time  of  the  sale!  Answer.  Yes.''  ''Do 
you  find  that  the  hogs  were  diseased  with  cholera  at  the 
time  defendants  sold  them  to  the  plaintiff,  and  that 
the  defendants  knew  that  they  were  so  diseased! 
Answer.    Yes." 

It  will  thus  be  seen  that  the  jury  found  that  the 
defendants  were  liable  for  the  fraud  charged  in  the 
petition.  Having  so  found,  it  is  entirely  immaterial 
whether  the  words  used  by  one  of  the  defendants  at 
the  time  of  the  sale  amounted  to  a  warranty  of  sound- 
ness, or  were  mere  expressions  of  opinions  or  com- 
mendation. That  it  was  the  assertion  of  a  fact  which, 
if  false,  and  known  to  be  false,  and  induced  the  sale, 
and  amounted  to  fraud  and  deceit,  has  been  the  law  of 
this  country  ever  since  the  time  that  litigation  was  so 
prevalent  in  pioneer  days,  when  many  of  the  most 
important  cases  were  based  upon  fraud  and  breach  of 
warranty  in  the  exchange  and  sale  of  property. 
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The  court  instructed  the  jury  that  if  the  sale  was 
made  by  reason  of  false  representations,  the  plaintiff 
was  entitled  to  recover  not  only  for  the  loss  of  the  hogs 
purchased,  and  for  care  and  attention  to  them,  but  also 
for  the  loss  of  other  hogs  to  which  the  disease  was 
communicated  by  those  purchased.  We  do  not  under- 
stand that  this  rule  as  to  the  measure  of  damages  is 
questioned,  and  the  jury  followed  the  rule;  for,  as  we 
read  the  evidence,  the  damage  must  have  been  esti- 
mated on  that  basis. 

There  are  a  multitude  of  other  objections  presented 
by  counsel,  which  we  do  not  regard  as  well  taken.  As 
we  read  the  record  and  arguments  of  counsel,  the 
foregoing  considerations  dispose  of  every  material 
question  in  the  case.     The  judgment  of  the  district 

court  is  AFFIBMED. 


J.  B.  RiTZMANN,  Appellant,  v.  C.  Aspelmeieb, 
Appellee. 

Allesns:  advbrsb  possession:  umitatjon  op  actions.  Ten  years  of 
nnintemipted  use  and  occnpation  of  an  alley  ander  a  conveyance,  in 
which  said  alley  was  reserved  as  sach  to  the  grantors,  but  across 
which  the  grantee,  during  said  period,  maintained  a  fence,  and  upon 
which  he  paid  the  taxes  and  special  assessments,  is  sufficient  to  con- 
stitute a  title  by  adverse  possession  as  against  an  adjoining  lot  owner, 
who  has  not  claimed  the  right  to  use  said  alley  for  more  than  ten 
years. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smythe,  Judge. 

Tuesday,  Ootobeb  10, 1893. 

Action  in  equity  to  enjoin  the  obstruction  of  an 
alleyway.  From  a  decree  for  the  defendant,  the  plain- 
tiff appeals. — Affirmed. 

A.  H.  Stutsman^  for  appellant. 
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Blake  dt  Blake,  for  appellee. 

KiNNE,  J. — In  April,  1872,  Phillip  Bauer  and 
William  SchaflEner  owned  lot  979,  in  the  city  of  Burling- 
ton, Iowa.  Said  lot  was  under  the  control  of  Theodore 
Guelich,  trustee,  who  on  said  date  sold  the  west  forty 
feet  of  said  lot  to  one  Wright,  and  the  east  twenty  feet 
to  the  plaintiff.  Afterwards,  the  defendant  purchased 
the  Wright  forty  feet.  All  the  deeds  conveying  the 
property  contained  the  following  provision:  ''Subject, 
however,  to  the  right  of  way  for  a  private  alley  over  the 
south  eight  feet  of  the  said  described  tract."  The 
defendant's  forty  feet  abuts  on  Jefferson  street  and 
Central  avenue.  The  plaintiff's  twenty  feet  of  ground 
is  situated  east  of  it,  and  adjoining  the  defendant's 
forty  feet.  All  the  tracts  faced  Jefferson  street,  and 
the  only  means  of  access  to  the  rear  of  the  building  on 
the  plaintiffs  lot  was  over  the  eight  feet  thus  reserved. 
The  plaintiff  claims  that  the  defendant  has  obstructed 
this  alleyway  so  as  to  prevent  its  use.  He  asks  that  the 
defendant  be  compelled  to  remove  such  obstructions, 
and  that  he  be  perpetually  enjoined  from  again  obstruct- 
ing the  same.  The  defendant  admits  ownership  of  the 
property  in  controversy,  denies  the  plaintiff's  rights  to 
an  alleyway  over  the  same,  avers  that  he  has  been  in 
adverse  possession  of  the  claimed  right  of  way  for  over 
nineteen  years  prior  to  the  trial  of  this  action,  that  same 
is  part  of  his  homestead,  and  pleads  the  statute  of  li  m 
itations.  He  also  denies  every  allegation  in  the  plain- 
tiff's petition  not  admitted.  The  court  below  entered  a 
decree  dismissing  the  plaintiff's  bill,  from  which  this 
appeal  is  prosecuted. 

The  grant  sought  to  be  enforced  is  a  reservation  of 
a  private  way  by  the  defendant's  grantoi-s,  over  land 
granted  to  him.  It  is  contended  by  the  defendant  that 
the  grant  was  for  the  benefit  of  the  grantors  alone ;  that 
by  the  terms  thereof  it  did  not  inure  to  the  plaintiff; 
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hence  he  had  no  easement  over  the  property  thus  con- 
veyed to  the  defendant.  Evidence  other  than  the  deeds 
was  introduced,  which,  if  competent  and  material, 
shows  that  the  intention  was  to  reserve  an  alleyway 
right  for  the  use  of  all  persons  who  might  become  pur* 
chasers  of  the  real  estate.  In  our  view  of  the  case  we 
need  not  determine  whether  the  reservation  in  the 
deeds  inured  to  the  benefit  of  the  plaintiff.  For  the 
purposes  of  this  case  We  assume  that  they  did.  The 
question  then  is,  has  this  right  been  lost  by  adverse 
possession  or  by  operation  of  the  statute  of  limitations! 
Without  entering  into  a  detailed  discussion  of 
the  evidence,  we  may  say  that  it  is  conflicting,  but  we 
think  it  fairly  establishes  the  defense  of  the  statute  of 
limitations.  The  defendant  and  his  grantors  have 
occupied  and  used  this  alleged  alleyway  for  more  than 
ten  years  under  a  claim  of  right  and  adversely  to  the 
plaintiff.  There  is  nothing  in  the  evidence  to  show 
that  the  plaintiff  ever  thought  of  making  any  claim  to 
this  eight  feet  of  ground  now  in  controversy  until  a 
short  time  prior  to  the  beginning  of  this  action,  and 
after  over  ten  years  had  elapsed  since  his  right  of  action 
had  accrued.  Indeed,  the  plaintiff,  during  all  of  these 
years,  seems  to  have  acquiesced  in  the  adverse  holding 
and  user  of  the  defendant.  The  defendant  improved 
his  part  of  the  lot  in  1876.  He  built  a  house  thereon, 
and  occupied  it  a  part  of  the  time.  He  made  no  claim 
of  a  right  to  use  the  alleyway  until  in  August,  1891. 
During  all  of  this  time,  as  we  understand  the  evidence, 
there  existed  a  fence  across  the  alley,  and  between  the 
property  of  the  plaintiff  and  defendant,  without  the 
removal  of  which  the  plaintiff  could  not  have  used  the 
alley,  even  if  it  had  not  been  otherwise  obstructed.  It 
appears  from  the  plaintiff's  own  testimony  that  for 
more  than  ten  years  prior  to  the  commencement  of  this 
suit  the  alley  had  been  so  obstructed  that  at  most,  in 
some  places,  the  passageway  was  not  over  three  feet 
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wide;  that  the  plaintiflE  never  used  the  alley  ''to  haul 
things  through  to  the  rear  of  my  [his]  lot;  have  had 
no  occasion  to  go  clear  through ;  it  wasn't  kept  open 
to  drive  clear  through.''  It  appeal's  without  conflict 
that  the  defendant  has  paid  the  taxes  and  special 
assessments  on  this  alleyway  ever  since  he  purchased 
the  land.  That  the  plaintiff  did  not  claim  the  eight 
feet  as  an  alleyway  is  further  shown  from  the  fact  that 
prior  to  bringing  this  suit  he  petitioned  the  council  of 
the  city,  to  cause  the  property  owners  to  make  an  alley- 
way over  this  identical  ground  which  he  now  claims 
was  an  alley,  and  obstructed  by  the  defendant.  We 
need  not  cite  the  cases  touching  what  will  constitute 
adverse  possession  as  to  set  the  statute  of  limitations 
in  operation.  We  think  the  facts  disclosed  by  this 
record  show  that  defendant  had  been  in  adverse,  actual, 
visible,  exclusive,  and  continuous  occupation  of  this 
eight  feet  of  ground  under  a  claim  of  right  for  more 
than  ten  years  prior  to  the  trying  of  this  suit,  and  hence 
the  plaintiff's  action  is  barred.  The  court  below  prop- 
erly entered  a  decree  for  the  defendant.    Affibmed. 


89    182 
08    130 

ioq_^         The  State  op  Iowa,  Appellee,  v.  John  A,  Jones,  Jb., 

89    182  A  Hi. 

\u  6471  Appellant. 

1.  Homicide:  self-defense.  The  killing  of  an  assailant  is  excus- 
able, on  the  ground  of  self-defense,  only  when  it  is,  or  reasonably 
appears  to  be,  the  only  means  of  saving  one's  own  life,  or  preventing 
great  bodily  injury.  If  the  danger,  which  appears  to  be  imminent, 
can  be  avoided  in  any  other  way,  as  by  retiring  from  the  conflict,  the 
taking  of  the  life  of  the  assailant  is  not  excusable. 

2.  Evidence:  dting  declarations.  The  declaration  of  one  crimi- 
nally assaulted,  "I  am  killed;  I  was  helping  Charlie,''  made  at  a 
time  when  the  party  was  aware  that  he  must  surely  die,  is  competent 
evidence  of  what  the  deceased  was  doing  when  he  received  the  injury, 
which  resulted  in  his  death. 

3.  Homicide:  admission  of  accused:  weapon  used  as  evidence. 
The  fact  that  the  defendant,  in  a  prosecution  for  homicide,  admits 
the  killing,  is  not  a  ground  for  the  exclusion  of  the  weapon,  witb 
which  the  orime  was  conunitted,  from  evidence. 
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Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Tuesday,  Octobeb  10,  1893. 

The  defendant  was  indicted  for  the  crime  of  mur- 
der in  the  first  degree.  He  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals. — Affirmed. 

McHenrys  &  Johnson,  for  appellant. 

John  Y.  Stone,  Attorney  General,  W.  A.  Spurrier, 
County  Attorney,  and  Thos.  A.  Cheshire,  for  the  State. 

RoTHKOCK,  J. — It  is  conceded  that  on  the  night  of 
the  twelfth  day  of  June,  1891,  the  defendant  killed 
one  Frederick  Kemp  by  cutting  him  on  and  about  the 
head  and  neck  with  a  razor.  The  killing  occurred 
during  an  altercation  between  the  deceased  and  the 
defendant  and  some  other  persons,  and  the  sole  ground 
of  defense,  on  the  trial  in  the  court  below,  was  that 
the  homicide  was  committed  in  self-defense.  The  par- 
ties to  the  aflfray,  which  resulted  in  the  death  of  Kemp, 
met  at  a  camp  meeting  that  was  then  being  held  in  the 
outskirts  of  the  city  of  Des  Moines.  The  defendant  was 
armed  with  a  razor,  and,  after  his  arrival  at  the  meet- 
ing, he  procured  a  revolver.  While  at  the  meeting 
the  defendant  and  two  of  his  companions  engaged  in 
a  dispute  with  the  deceased,  his  brother  and  one  or 
more  companions,  and  the  parties  left  the  immediate 
vicinity  of  the  meeting  for  the  purposes  of  a  fight. 
The  defendant  exhibited  his  revolver,  and  the  brother 
of  the  deceased  had  a  revolver.  No  actual  conflict  in 
the  way  of  a  general '  engagement  took  place  between 
the  opposing  forces,  and  there  was  no  violence,  except 
that  one  of  the  defendant's  friends  pushed  the  deceased 
over  a  guy  rope  attached  to  a  camp  meeting  tent,  and 
the    defendant  struck  one  of   the  comrades  of   the 
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deceased  on  the  head,  and  afterwards  the  party  who 
was  struck  threw  a  tin  can  at  the  defendant.  The  par- 
ties ceased  to  quarrel  for  a  time,  and  all  repaired  to 
the  tent,  where  the  camp  meeting  was  in  progress. 
The  defendant  and  his  two  friends  left  the  tent  and 
proceeded  in  the  direction  of  his  home.  The  deceased 
and  his  friends,  when  they  left  the  meeting,  went  in 
the  same  direction,  and  at  some  distance  from  the  tent 
they  encountered  each  other,  at  or  near  the  corner  of 
Twelfth  street  and  Forest  avenue,  where  the  fatal  aflfray 
took  place.  There  are  a  great  many  facts  and  circum- 
stances disclosed  in  evidence  touching  the  acts  of  the 
parties  from  the  first  quarrel  at  the  tent  down  to  the 
fatal  encounter,  and  it  is  argued  at  great  length,  in 
behalf  of  the  appellant,  that  the  verdict  returned  by 
the  jury  is  without  support  in  the  evidence. 

I.  It  would  be  an  almost  endless  task  to  review 
the  evidence  in  an  opinion,  and  we  will  not  attempt 
to  do  so.  It  may  be  conceded,  and  we  believe  that 
the  preponderance  of  the  evidence,  so  far  as  the  num- 
ber of  witnesses  who  testified  to  the  last  encounter  is 
concerned,  shows  that  the  deceased  and  his  friends 
made  the  first  assault,  and  attacked  the  defendant,  and 
one  of  them  struck  him  with  a  piece  of  board.  But 
there  is  a  square  conflict  in  the  evidence  on  this  ques- 
tion. If  the  evidence  introduced  by  the  state  is  to  be 
believed,  the  defendant  and  his  friends  were  the 
aggressors,  not  only  in  the  affray  at  the  tent,  but  in 
the  final  struggle,  in  which  the  defendant  took  the  life 
of  Kemp.  A  careful  examination  of  every  fact  and 
circumstance  disclosed  in  evidence  satisfies  us  that  this 
is  not  a  case  in  which  this  court  is  authorized  to  inter- 
fere with  the  verdict  as  being  contrary  to  the  evidence. 
The  evidence  is  quite  fully  set  out  in  the  abstract  of 
the  appellant.  There  is  an  additional  abstract  pre- 
pared by  counsel  for  the  state,  the  correctness  of  which 
is  denied  by  counsel  for  the  appellant.   An  examination 
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of  these  abstracts,  in  connection  with  the  original 
record,  has  put  us  in  possession  of  every  feature  of  the 
evidence,  and  we  do  not  hesitate  to  hold  that  we  ought 
not  to  interfere  with  this  verdict.  It  may  not  be  amiss 
to  say  that  none  of  the  parties  to  the  tragedy  went  to 
the  camp  meeting  as  worshippers.  On  the  contrary, 
they  went  there  armed  with  deadly  weapons.  The 
jury  was  fully  warranted  in  finding  from  the  evidence 
that  the  defendant  was  in  possession  of  the  razor  with 
which  he  killed  Kemp  on  the  day  of  the  killing,  and 
that  he  sharpened  it  on  a  whetstone  in  a  butchershop, 
where  he  made  the  declaration  that  *'he  was  going  to 
hold  somebody  up  before  camp  meeting  was  over.'' 
Taking  this  evidence  in  connection  with  the  fact  that 
the  defendant  thought  it  necessaiy,  after  he  arrived  at 
the  meeting,  to  add  a  revolver  to  his  other  weapon,  it 
is  not  too  much  to  say  that  he  was  at  a  great  disad- 
vantage in  his  endeavor  to  maintain  that  the  homicide 
was  excusable  by  reason  of  self-defense. 

II.  It  is  claimed  that  the  court  erred  in  the  ninth 
paragraph  of  the  charge  to  the  jury.    It  is  as  follows: 

**As  before  stated,  the  defendant  admits  the  kill- 
ing  of  Fred  Kemp,  and  his  claim  is  that,  in  what  he 
L  homicidb:  ^^^^  did,  he  was  acting  in  self-defense, 
•eif-defenie.  you  are  instructed,  in  relation  to  this 
claim  of  the  defendant,  that  where  one  is  assaulted  by 
another  person  or  persons,  in  such  manner  as  to  induce 
in  the  person  assaulted  a  reasonable  belief  that  he  is  at 
the  time  in  actual  danger  of  losing  his  life  or  of  suffer- 
ing great  bodily  haiin,  he  is  justified  in  defending  him- 
self, although  the  danger  be  not  real,  but  only  appar- 
ent; and  he  may  use  such  force  and  means  to  defend 
himself  as  may  in  good  faith  reasonably  appear  neces- 
sary to  him,  as  an  ordinarily  prudent  man,  under  all 
the  circumstances  at  the  time  surrounding  him.  All 
that  is  required  of  him  is  that  he  shall  act  from  reason- 
able and  honest  convictions  as  to  his  danger,  although 
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mistaken  as  to  the  extent  of  such  danger.  And  if  you 
shall  find  from  the  evidence  in  this  case  that,  just  before 
the  defendant  killed  Fred  Kemp,  he  had  been  assaulted 
by  the  said  Fred  Kemp,  either  alone  or  in  connection 
with  others,  and  that  from  the  character  of  such  assault, 
and  the  weapon  used,  if  any,  he  had  reason,  as  an  or- 
dinarily prudent  man,  to  believe,  and  did  in  good  faith 
and  honestly  believe,  that  he  was  in  danger  of  being 
killed  or  of  suffering  great  bodily  injury,  and  that  the 
parties  were  so  situated  that  he  could  not  have  retreated, 
or  that  he  could  not  reasonably  have  expected  to  pre- 
serve his  life,  or  protect  himself  from  injury,  by  retreat- 
ing, then,  and  in  that  case,  he  was  justified  in  using 
such  force  and  such  means  to  protect  his  life  and  per- 
son as  may  in  good  faith  then  have  appeared  necessary 
to  him  as  an  ordinarily  prudent  man,  under  all  the 
circumstances  then  surrounding  him,  even  to  the  taking 
of  life.  And  if  you  shall  find  that  he  did  not  use  greater 
force  or  more  hazardous  means  to  protect  his  life  and 
person  than  really  appeared  to  him  necessary  as  an 
ordinarily  prudent  man,  under  the  circumstances  in 
which  he  was  then  placed,  then,  and  in  that  case,  such 
killing  was  not  unlawful,  and  you  should  return  a  ver- 
dict of  not  guilty;  but  if  you  shall  find  that  he  did  use 
greater  force  or  more  hazardous  means  than  appeared 
to  him  necessary,  as  an  ordinarily  prudent  man,  in  the 
position  in  which  he  was  then  placed,  you  can  not 
acquit  him  on  the  ground  of  self-defense.'' 

The  specific  objection  to  this  instruction  goes  to 
that  part  of  it  which,  under  the  facts  recited,  required 
the  defendant  to  retreat  or  retire  from  the  conflict 
unless  it  appeared  to  him,  as  a  reasonably  prudent 
man,  that  he  could  not  retreat  without  danger  to  his 
life  or  danger  of  great  bodily  injury.  It  may  be  con- 
ceded that  in  the  earlier  adjudications  of  this  court  there 
is  language  employed  which  may  be  said  to  lay  down 
the  doctrine  that  one  who  is  assailed  with  a  deadly 
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weapon  is  not  required  to  flee  from  his  adversary,  but 
may  strike  and  kill  in  his  own  defense.  See  Tweedy  v. 
StatCy  5  Iowa,  433.  But  in  the  lat^r  utterances  of  this 
court,  and  it  may  now  be  said  to  be  the  general  rule 
elsewhere  that,  the  killing  of  an  assailant  is  excusable  on 
the  ground  of  self-defense  only  when  it  is,  or  reason- 
ably appears  to  be,  the  only  means  of  saving  one's  own 
life  or  preventing  some  great  bodily  injury.  If  the 
danger  which  appears  to  be  imminent  can  be  avoided 
in  any  other  way,  as  by  retiring  from  the  conflict,  the 
taking  of  the  life  of  the  assailant  is  not  excusable. 
State  V.  Malot/j  44  Iowa,  104;  State  v.  Donnelly y  69 
Iowa,  705;  State  v.  Sullivan^  51  Iowa,  142;  State  v. 
Mohan,  68  Iowa,  304;  State  v.  Sheltony  64  Iowa,  333; 
State  V.  ShreveSj  81  Iowa,  615. 

Another  objection  is  made  to  this  part  of  the  charge, 
which  we  do  not  regard  as  of  suflScient  importance  to 
give  it  special  consideration.  It  appears  to  us  to  be  a 
mere  criticism,  and  without  substantial  merit. 

III.  A  great  many  other  objections  are  made  to 
rulings  of  the  court  which  do  not  appear  to  us  to 
i*equire  separate  discussion.  They  relate  to  alleged 
misconduct  of  the  jury  pending  the  trial,  and  to  the 
prejudice  of  certain  jurors  before  they  entered  upon 
their  duties.  There  were  affidavits  accompanying  the 
motion  for  a  new  trial,  and  counter  affidavits  were  filed, 
and  witnesses  were  examined,  as  to  the  conduct  of  the 
jury,  to  such  an  extent  as  is  rarely  found  in  any  record 
in  this  court.  It  is  sufficient  to  say,  of  all  these  objec- 
tions, that  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial  on  the  grounds  mentioned. 

IV.  Other  objections  consist  of  exceptions  taken 
to  the  admission  of  an  alleged  dying  declaration  of  the 
2.  bvidbhcb:  dy-  dcccased.     Thcrc  was  no  error  in  this. 

\ng  deolarm- 

uon».  The  declaration  seems  to  have  been  made 

by  the  deceased  when  he  was  aware  that  he  must  surely 
die,  and  the  fact  is  that  he  did  die  soon  thereafter.  The 
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declaration  was  in  these  words:  *'I  am  killed.  I  was 
helping  Charlie.''  There  can  be  no  doubt  this  was 
competent  evidence  of  a  fact  as  to  what  the  deceased  was 
doing  when  he  received  the  fatal  cuts  with  the  razor  in 
the  hands  of  the  defendant.  This  appears  from  the 
other  facts  attending  the  homicide. 

V.  Objection  was  made  to  the  introduction  in 
evidence  of  the  razor  which  the  defendant  used  in  taking 
8.  homicidb:  ad-  the  life  of  the  deceased.    Another  objec- 

mlsBlon  of  ac-       .  o 

«?fS*l--!^2fP*'"  tion  was  made  to  the  introduction  of  cer- 

Qtiea  as  evi- 
dence, tj^jjj  evidence  by  the  state  in  rebuttal,  on 

the  ground  that  the  evidence  was  not  rebutting.  There 
is  no  real  ground  for  these  objections.  The  mere  state- 
ment of  the  objection  to  the  introduction  of  the  razor  in 
evidence  is  sufficient  to  show  how  little  ground  there  is 
for  it.  Because  the  defendant  admitted  that  he  killed 
Kemp  was  no  reason  why  the  weapon  which  he  used 
should  not  be  introduced  in  evidence.  There  are  other 
objections  to  this  judgment  which  we  do  not  think 
it  necessary  to  refer  to,  more  than  to  say  that  they  are 
without  merit.  A  careful  examination  of  the  whole 
record  leads  us  to  the  conclusion  that  the  case  should 
be  affirmed,  and  it  is  so  ordered.    Affibmed. 


The  State  of  Iowa,  Appellee,  v.  A.  L.  Bakeb, 
Appellant. 

.  Bastardy:  proof  of  paternity:  conflict  of  evidence.  Where 
in  an  action  for  the  sapport  of  a  bastard  child  the  fact  of  sexual  inter- 
course was  admitted  by  the  defendant,  and  the  evidence  was  con- 
flicting upon  the  question  whether  the  parties  were  together  during 
the  period  when  conception  must  have  taken  place,  but  the  prepon- 
derance was  in  favor  of  the  state,  lield,  that  a  verdict  against  the 
defendant  would  not  be  disturbed,  although  it  appeared  that  during 
the  same  period  the  complainant  had  intercourse  with  other  men. 

I.  :  settlehent:  agreement  bt  minor.  A  settlement,  made  by 

a  minor  female,  in  full  of  all  claims  on  account  of  sexual  inter- 
course had  with  her,  can  not  be  set  up  as  a  bar  to  an  action  by  the 
•tate  to  recover  support  for  a  bastard  child  of  its  putative  fathtrt 
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3.  Practice  in  Supreme  Oourt:  qxtxstions  considered  on  appeal. 
The  supreme  ooart  will  not  consider  questions  which  are  raised  for 
the  first  time  upon  appeal. 

4.  Witnesses:  crbdibilitt:  instbuotions  to  jubt.  The  district 
court  being  asked  to  instruct  the  jury  that,  if  they  found  that  any 
witness  in  the  case  had  knowingly  sworn  falsely  in  relation  to  any 
material  matter  or  statement,  then  they  might  disregard  the  entire 
evidence  of  such  witness,  gave  such  instruction  with  the  addition, 
"But  you  are  not  bound  to  do  so  if  you  still  believe  it  worthy  of 
credit."  Held,  that  the  additional  words  did  not  change  the  legal 
effect  of  the  instruction  asked. 

Appeal  from  Lucas  District  Court. — ^Hon.  W.  I.  Babb, 

Judge. 

Tuesday,  October  10, 1893. 

Proceeding  under  the  bastardy  act  for  the  support 
of  a  child.  There  was  a  verdict  and  judgment  against 
the  defendant,  fi-om  which  he  appeals. — Affirmed. 

Will  B.  Barger  and  Stuart  <&  Bartholomew^  for 
appellant. 

Mitchell  (6  Penick^  J.  C.  Copeland  and  John  Y. 
StonCj  Attorney  General,  for  the  State. 

'Granger,  J. — The  information  was  filed  by  one 

Julia  A.  Flood,  who  on  the  thirteenth  day  of  July, 

1891,  gave  birth  to  an  illegitimate  child. 

p^?Sf  Ji-    It  is  sought  to  establish  by  the  proceeding 

motole^^   that  the  defendant  is  the  father  of  the 

doDce. 

child,  and  require  him  to  support  it,  and 
the  verdict  and  judgment  below  impose  upon  him  that 
duty. 

It  is  said  that  the  evidence  does  not  show  him  to 
be  the  father  of  the  child.  There  is  certainly  a  sub- 
stantial conflict  in  the  evidence  on  this  question.  It  is 
undisputed  that  the  complainant  gave  birth  to  the 
child,  and  that  before  its  birth  the  defendant  had  sexual 
intercourse  with  her,  the  parties  to  the  intercourse  dis- 
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puting  in  their  testimony  as  to  the  time  of  its  occur- 
rence. She  testifies  that  she  first  had  intercourse  with 
him  in  August,  1890,  and  the  last  time  on  the  seven- 
teenth day  of  March,  1891.  He  testified  that  their  first 
intercourse  was  in  the  middle  or  last  of  February,  and 
**the  last  time  was  the  seventeenth  of  March.''  She 
says  the  defendant  was  with  her  two  or  three  nights 
a  week  from  August  until  the  seventeenth  of  March. 
She  says  he  was  not  with  her  in  the  months  of  Septem- 
ber and  October;  that  he  might  have  been  in  Novem- 
ber, and  was  about  Christmas.  The  mother  of  the 
complainant  says  that  she  saw  the  defendant  with  her 
daughter  in  September  and  October,  both  times  after 
night.  She  also  heard  him  at  the  gate  with  her  in 
August,  supposed  it  to  be  him  from  his  voice.  Maggie 
Davis  testified:  **I  saw  Albert  Baker  in  company  with 
Julia  Flood  once  in  the  month  of  October,  at  Cleve- 
land, and  I  saw  Albert  Baker  with  Julia  Flood  once 
before.  They  were  coming  from  Lucas."  Upon  the 
particular  fact  of  the  parties  being  together  before  the 
time  stated  by  the  defendant  the  testimony  may  be 
said  to  predominate  in  favor  of  the  state.  Certainly, 
it  can  not  be  said  that  there  is  such  a  want  of  testimony 
in  that  particular  as  to  warrant  an  interference  byithe 
court.  With  the  fact  conceded  that  there  was  the  inter- 
course, and  the  fact  established  by  evidence,  as  the 
jury  must  have  found,  that  the  parties  were  together 
during  the  period  when  conception  must  have  taken 
place  in  the  natural  order  of  events,  it  leaves  but  little 
room  to  dispute  the  suflBciency  of  the  finding  by  the 
jury,  that  the  parties  had  intercourse  during  that 
period.  If  the  finding  of  the  jury  in  this  respect  is  to 
be  sustained,  its  finding  in  respect  to  the  parentage  of 
the  child  must  also  be  sustained,  unless  there  are  other 
facts  or  evidence  that  authorize  us  to  set  it  aside.  There 
is  testimony  tending  strongly  to  show  that  the  complain- 
ant was  in  the  company  of  other  men  during  the  months 
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of  September,  October,  and  November,  1891,  under 
circumstances  to  justify  grave  suspicions  as  to  her 
character  for  chastity,  and  in  some  particulars  to  war- 
rant a  conclusion  against  her.  This  is  certainly  all  the 
appellant  can  claim  for  the  testimony.  It  should, 
however,  be  said  that  in  all  respects  her  testimony  pre- 
sents a  plain  conflict  as  to  the  fact,  and  in  some  of  the 
particulars  the  conflict  is  aided  by  other  testimony. 
But,  for  the  purposes  of  the  case,  let  it  be  conceded 
that  there  was  intercourse  by  others.  That  fact  would 
not  excuse  the  defendant,  if  the  father  of  the  child, 
and  the  question  for  the  jury  would  be,  which  of  those 
having  intercourse  was  the  guilty  one!  It  is  not  the 
fact  of  intercourse  in  such  a  case  that  constitutes  the 
guilt.  It  is  the  paternity.  The  facts  as  to  intercourse 
with  others  are  important  in  fixing  the  fact  of  paternity, 
but,  even  though  they  make  difficult  the  solution  of 
the  question,  they  do  not  have  the  effect  claimed  for 
them  by  the  appellant  in  this  case.  See  State  v.  Pratt^ 
40  Iowa,  631;  State  v.  Borie,  79  Iowa,  605. 

II.     On  the  twenty-ninth  of  April,  1891,  the  com- 
plainant  and  the  defendant   and  his  father  entered 
into  a  written  stipulation  of  settlement, 
meot:  agree-    by  the  terms  of  which  she  received  one 

meot  D7  minor.       " 

hundred  dollars  in  full  of  all  claims  against 
the  defendant  **on  account  of  such  sexual  intercourse, 
if  such  intercouree  had  ever  occurred.^'  She  further 
agreed  ^^not  to  claim  that  the  said  Albert  Baker  is  the 
father  of  the  child  that  she 'is  now  pregnant  with.'' 
The  agreement  contains  many  other  provisions  not 
necessary  to  specify.  The  state,  in  a  reply,  pleaded 
that  the  agreement  was  obtained  by  fraud,  and  that  at 
the  time  of  its  execution  the  complainant  was  but  sev- 
enteen years  of  age.  The  court  instructed  the  jury 
that,  if  the  complainant  was  but  a  minor  when  the 
agreement  was  made,  it  did  not  bind  the  state,  even 
though  fairly  entered  into. 
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Complaint  is  made  of  the  instruction.  We  think 
it  correctly  states  the  law.  If  the  public,  in  such  a  case, 
is  bound  by  the  contract  of  an  adult  female  who  is  the 
mother  of  such  a  child,  it  is  because  she  is  capable  of 
assuming  obligations  herself,  and  presumably  capable 
of  protecting  the  public  from  the  liability  sought  to  be 
avoided  by  the  proceeding  against  the  putative  father. 
A  minor  has  not  the  capacity  to  assume  such  obliga- 
tions, nor  does  the  law  presume  one  capable  of  dis- 
charging them  if  assumed.  It  can  not  be  fairly  said 
that  such  a  minor  has  power  to  bind  the  public  against 
asserting  a  legal  right  when  she  has  not  the  power  to 
bind  herself  to  the  same  extent.  The  law  fixes  the  • 
obligations  of  a  putative  father  to  the  public,  and  there 
are  no  considerations  to  support  a  rule  whereby  one 
incapable  of  contracting  should  be  permitted  to  waive 
those  obligations,  either  with  or  without  consideration. 
Code,  section  2238,  as  to  disafSrmance,  has  no  applica- 
tion in  such  a  case.  There  is  some  conflict  of  testimony 
as  to  the  fact  of  the  minority  of  the  complainant  when 
the  agreement  was  made,  but  the  state  of  the  record  is 
such  that  it  was  solely  a  question  for  the  jury. 

III.  It  is  said  that  at  the  time  of  making  the  agree- 
ment of  settlement  the  complainant  represented  that  she 

was  twenty  four  years  of  age,  and  the  rule 

8.  Pbacticb  in  an-       «,  .     .  i      ••       •j.v  j  j. 

preme  court:    of  law  IS  mvokcd  With  regard  to  misrepre- 

questions  con-  ^    ^.  .  .  .      ii     .  t^  . 

sidered  on  ap-  scutatious  by  miuors  as  to  their  age.  It  is 
suflScient  to  say  that  the  question  is  first 
presented  in  this  court.*  No  such  claim  appears  to 
have  been  made  on  the  trial  below,  and  it  is  now  too 
late.  The  application  of  the  law  would  involve  a  find- 
ing of  fact  as  to  there  being  good  reason  to  believe  the 
minor  capable  of  contracting.  Code,  section  2239. 
We  are  not  to  be  understood  as  holding  that  the  statute 
would  apply  in  such  a  case. 

IV.  The  defendant  asked  the  court  to  instruct  that, 
''if  you  find  that  any  witness  in  this  case  has  knowingly 
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I.  wmfMSBB:  sworn  falsely  in  relation  to  any  material 
imSJujuom  to  matter  or  statement,  then  you  may  disre- 
^"^'  gard  the  entire  evidence  of  such  witness.'' 

The  court  added  the  following:  **But  you  are  not 
bound  to  do  so  if  you  still  believe  it  worthy  of  credit.'' 
Complaint  is  made  because  of  the  added  words.  They 
did  not  change  the  legal  effect  of  the  instruction  as 
asked.  As  asked,  the  instruction  left  to  the  jury  a  dis- 
cretion as  to  disregarding  **such  matter  or  statement," 
and  the  added  words  did  no  more  than  emphasize  that 
feature  uf  the  instructioa.  There  is  no  error  in  the 
action  of  the  court. 

V.  The  complainant,  at  the  time  of  the  birth  of 
her  child,  was  in  Chicago.  It  is  insisted  that  she  was 
not  at  that  time  a  resident  of  Lucas  county,  and  hence 
that  the  judgment  can  not  be  sustained.  Under  the 
instructions  of  the  court  the  jury  must  have  found  her 
residence  in  Lucas  county,  and  the  testimony  is  such 
that  the  finding  should  not  be  disturbed  by  us. 

We  have  carefully  considered  other  complaints  as 
to  giving  and  refusing  instructions,  and  find  no  error. 
Affirmed. 


Charles  Wall,  Appellee,  v.  Des  Moines  &  North- 
western Eailway  Company,  Appellant. 

1.  Bailrofiuls:  mjURY  to  stock:  evidenoe.  In  an  action  to  recover 
for  the  negligent  killing  of  a  colt  by  a  railroad  company,  the  admis- 
sion in  evidence  of  statement  made  by  the  defendant's  section  boss 
and  station  agent  in  regard  to  the  colt,  which  were  not  part  of  the 
res  gesUBf  nor  shown  to  be  authorized  by  the  employment  of  the  per- 
sons who  made  them,  is  erroneous. 

2.  :  :    INSTRUCTIONS  TO  JURY.    The  facts  alleged  in  the 

'    petition  as  constituting  negligence  being  admitted  by  the  defendant 

in  its  answer,  and  the  only  issue  being  whether  the  colt  in  question 
was  in  fact  killed  by  the  defendant,  heldj  that  an  instruction  to  the 
jury  summitting  the  question  whether  the  defendant  was  negligent  in 
the  operation  of  its  trains  was  erroneous. 

Vol.  89—13 


194  Wall  v.  Des  M.  &  N.  W.  R'y  Co.   [89  Iowa 


3.   : : .  The  langaage  of  section  1289  of  the  Code,  that 

to  entitle  the  plaintiff  in  such  action  to  recover,  "it  is  only  necessary 
for  him  to  prove  the  injury  to,  or  destruction  of,  his  property,"  is  not 
intended  to  dispense  with  all  proof  on  the  part  of  the  plaintiff,  except 
as  to  the  fact  of  injury  or  destruction,  and  an  instruction  to  the  jury  in 
the  language  of  that  part  of  the  statute,  without  modification  or  expla- 
nation, is  erroneous,  and  is  to  be  deemed  prejudicial,  although  the  facts 
which  the  plaintiff  is  required  to  prove  in  order  to  recover  are  stated 
at  length  in  another  part  of  the  charge. 

Appeal  from  Guthrie  District  Court. —  Hon.  A.   W. 
Wilkinson,  Judge. 

Wednesday,  Octobeb  11, 1893. 

Action  to  recover  double  the  value  of  a  colt  alleged 
to  have  been  killed  by  the  defendant  in  operating  its 
railway  at  a  point  where  it  had  a  right  to  fence,  but 
failed  to  do  so.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed. 

Cummins  &  Wright^  for  appellant. 

8,  D.  Nichols  J  for  appellee. 

Robinson,  C.  J. — The  pleadings  and  evidence  show 
that  on  the  morning  of  Sunday,  the  ninth  day  of  Novem- 
ber, 1890,  a  colt  owned  by  the  plaintiff  was  found  dead 
a  few  feet  from  the  railway  track  of  the  defendant,  at  a 
point  north  of  Panora,  where  the  right  to  fence  its  right 
of  way  existed,  but  where  there  was  no  fence.  Nothing 
in  the  external  appearance. of  the  colt  indicated  the  cause 
of  its  death.  Its  skin  was  removed,  and  a  severe  bruise 
on  the  right  shoulder,  and  a  less  important  one  over 
the  right  hip,  were  disclosed.  The  bruise  on  the  shoul- 
der extended  below  the  surface,  and  a  dissection  showed 
that  the  immediate  cause  of  death  was  the  rupture  of 
an  artery  under  the  sternum.  When  last  seen  alive, 
liate  in  the  afternoon  of  November  8,  the  colt,  with  three 
otherS;  was  a  short  di^twce  west  of  the  railway ,  moving 
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slowly  towards  it.  After  it  was  discovered,  the  tracks 
of  three  colts  or  horses  were  seen,  which  showed  that 
the  animals,  in  making  them,  moved  in  a  southeasterly 
direction,  crossing  the  railway  near  the  place  where  the 
the  dead  colt  was  found,  and  that  there  were  tracks  of 
another  colt  made  in  the  same  direction,  which  could 
not  be  traced  beyond  the  railway  track,  but  ended  there, 
at  a  point  twenty  or  twenty-five  feet  from  the  place 
where  the  dead  colt  was  lying,  A  notice  of  the  death  of 
the  colt  and  of  the  claim  made  on  account  of  it,  accom- 
panied by  an  affidavit,  was  served  on  the  defendant. 
Payment  not  having  been  made  within  thirty  days  from 
the  time  of  the  service  of  the  notice,  this  action  was 
commenced  to  recover  double  the  value  of  the  colt. 

It  is  the  theory  of  the  plaintiflE  that  the  colt,  while 
attempting  to  cross  the  track,  was  struck  by  the  engine 
of  the  train  of  the  defendant  which  passed  northward 
at  the  place  of  the  accident  a  few  minutes  before  6 
o'clock  in  the  afternoon  of  November  8,  and  thrown 
from  the  track  a  distance  of  twenty  or  twenty-five 
feet,  thereby  receiving  the  injuries  which  caused  its 
death.  The  defendant  denies  that  the  theories  are 
sustained  by  the  evidence,  and  insists  that  the  death 
of  the  colt  might  have  been  caused  by  a  kick  from  one 
of  the  other  colts  as  well  as  by  a  blow  from  the  engine. 
I.  On  the  trial  of  the  cause  the  plaintiflE  was  per- 
mitted to  prove,  against  the  objections  of  the  defendant, 
1.  bailroam:  certain  statements  of  a  section  boss  in 
Sic7:^vi.  regard  to  the  death  of  the  colt,  the  dis- 
^^^^'  position  to  be  made  of  it,  and  in  regard 

to  an  arbitration,  and  also  a  direction  of  the  agent  of 
the  defendant  at  Panora  in  regard  to  the  colt.  The 
statements  thus  proven  were  not  a  part  of  the  res 
gestce,  and  were  not,  so  far  as  is  shown,  authorized  by 
the  employment  of  the  persons  who  made  them.  The 
appellee  does  not  defend  the  rulings  with  much  appar- 
ent confidence  in  their  correctness,  but  insists  that,  if 
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erroneous,  the  testimony  thus  admitted  was  without 
prejudice.  We  think  that  is  clearly  true  of  some  of  it, 
but  with  regard  to  some  there  is  more  doubt.  Since 
we  find  it  necessary  to  reverse  the  judgment  of  the 
district  court  on  another  ground,  it  is  only  necessary 
to  say  that  proof  of  the  statements  in  question  was  erro- 
neously admitted. 

II.  The  fifth  paragraph  of  the  charge  to  the  jury 
was  as  follows: 

**The  defendant,  being  a  corporation,  acts  through 
its  officers,  agents  and  employees,   and  the  negligence 

of  the  employees  of  defendant  would,  in 

tS*j^"^"'  law,  be  the  negligence  of  the  defendant 
corporation.  It  was  the  duty  of  the 
defendant,  its  agents  and  employees,  to  exercise 
ordinary  care  and  diligence  in  the  operation  of  its 
trains ;  and  by  ordinary  care  and  diligence  is  meant  that 
care  and  caution  that  a  reasonably  prudent,  careful 
and  cautious  person  would  have  exercised  under  the 
same  circumstances." 

The  defendant  complains  of  this  on  the  ground 
that  no  issue  in  regard  to  negligence  was  tendered  by 
the  pleadings,  the  failure  to  build  the  fence  alleged  in 
the  petition  having  been  admitted  in  the  answer.  The 
plaintiff  concedes  that  this  is  true,  but  insists  that  no  pre- 
judice resulted  from  the  giving  of  that  portion  of  the 
charge.  We  are  of  the  opinion,  however,  that  the 
record  does  not  show  that  no  prejudice  resulted  from  it. 
Its  natural  effect  would  be  to  confuse  the  jury  in  regard 
to  the  real  issues  they  were  required  to  determine, 
and  to  induce  them  to  seek  for  evidence  of  neg- 
ligence on  the  part  of  the  employees  of  the  defend- 
ant. It  appears  that  the  glass  of  the  headlight  of  the 
engine  which  it  is  claimed  struck  the  colt  was  broken, 
and  at  Panora  a  lantern  was  placed  in  the  reflector, 
and  used  in  lieu  of  the  ordinary  light.  What  effect 
that  had  in  th^  jniuds  of  the  jury,  in  connection  with 
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the  portion  of  the  charge  under  consideration,  can  not 
be  told.  We  conclude  that  the  giving  of  that  portion 
of  the  charge  must  be  treated  as  prejudicial  error. 

III.  The  appellant  complains  a  portion  of  the 
sixth  paragraph  of  the  charge  which  reads  as  follows: 

^ , , ^^And  to  entitle  such  owner  to  recover,  it 

is  only  necessary  for  him  to  prove  the 
injury  to,  or  destruction  of,  his  property.''  It  will  be 
noticed  that  this  is  a  paraphrase  of  a  part  of  section 
1289  of  the  Code.  We  had  occasion  to  consider  that 
provision  in  the  case  of  Manwell  v.  Burlington  C.  R.  & 
N.  R^y  Co.  J  80  Iowa,  663,  where  we  held  that  the  vari- 
ous provisions  of  the  statute  must  be  construed  together, 
and  that  it  was  not  designed  to  dispense  with  all  proof  on 
the  part  of  the  owner  in  cases  of  this  kind,  excepting  as 
to  the  injury  or  destruction  of  his  property.  The  state- 
ment of  the  law,  as  given  in  the  part  of  the  charge 
quoted,  without  modification  or  explanation  is  errone- 
ous. In  another  portion  of  the  charge,  the  facts  which 
the  plaiutiflE  was  required  to  prove  in  order  to  recover 
were  stated  at  length,  and  it  may  be  that  no  prejudice 
resulted  from  the  statement  quoted,  but  we  are  of  the 
opinion  that  it  would  be  better  practice  to  avoid  the 
the  appearance  of  a  conflict  in  the  different  portions  of 
the  charge  which  might  confuse  and  mislead  the  jury. 

For  the  errors  pointed  out,  the  judgment  of  the 
district  court  is  bevebsed. 


A.  A.   Lagomabcino  &  Company,  Appellees,  v.   N. 

QuATTBOCHi,  Appellee;    S.   Febbooano, 

Intervenor,  Appellant. 

Attachment:  nmcRVENTioN:  pleading:  burden  op  proof.  A  peti- 
tion of  intervention  in  an  action  hy  attachment,  wherein  certain 
personal  property  had  been  seized,  alleged  that,  at  the  date  of  the 
levy,  and  at  the  time  of  filing  of  said  petition,  the  intervenor  was  the 
owner  of  the  property,  that  he  acquired  such  ownership  by  purchase 
from  time  to  time  of  the  attachment  defendant,  and  that  the  same 
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was  in  his  possession  at  the  time  of  the  levy  of  the  attachment. 
The  attachment  plaintiff,  for  answer  to  said  petition  of  intervention, 
denied  that  the  intervener  was  on  the  day  when  he  tiled  his  petition 
the  owner  of  the  property,  or  entitled  to  its  possession.  Held,  that 
the  burden  was  upon  the  intervener  to  prove  that  he  was  the  owner 
of  the  property  at  the  date  of  filing  his  petition. 

Appeal  from  Mv^scatine  District  Court. — Hon.  C.  M. 
Waterman,  Judge. 

Wednesday,  May  11, 1893. 

The  plaintiflE  brought  its  action  on  account  for 
goods  sold  and  delivered,  and  aided  it  by  an  attach- 
ment by  virtue  of  which  a  stock  of  goods  was  seized  in 
a  certain  building.  The  defendant  made  default,  and 
judgment  was  entered  against  him  for  four  hundred 
and  sixty-seven  dollars  and  costs,  and  the  attachment 
was  sustained  on  the  twenty-first  of  April,  1892.  On 
the  twenty-fourth  of  November,  1891,  the  intervenor 
filed  his  petition,  claiming  to  own  the  property  attached 
by  purchase  from  the  defendant.  On  the  twenty-sixth 
of  April,  1892,  intervenor  amended  his  petition  by 
averring  that  prior  to  and  at  the  time  of  the  levy  of 
the  attachment  the  goods  were  in  his  possession,  and 
were  taken  therefrom  by  virtue  of  the  attachment. 
The  following  is  the  first  division  of  the  answer  filed 
by  the  plaintiflE  to  the  intervention  petition  filed  April 
25,  1892:  ^^ First.  Deny  that  the  said  intervenor  was 
on  the  day  when  he  filed  his  petition  of  intervention 
the  owner  of  the  property  in  his  petition  described,  or 
entitled  to  its  possession.  The  plaintiffs  further  say 
that  on  December  2,  1891,  the  intervenor  filed  a 
delivery  bond  with  the  sheriflE,  which  was  accepted, 
and  the  goods  claimed  by  intervenor  were  then  deliv- 
ered to  him,  and  he  still  retains  them.''  There  are 
three  other  divisions  of  the  answer,  each  of  which  con- 
tains only  matters  of  affirmative  defense.  To  the 
amendment  to  the  petition  no  answer  was  filed,    A 
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jury  was  impaneled  on  the  issue  thus  presented,  and 
the  court  held  that  the  burden  of  proof  was  with  the 
intervenor,  and  directed  him  to  proceed.  To  this  rul- 
ing the  intervenor  excepted,  and  declined  to  introduce 
evidence;  whereupon  a  verdict  was  ordered  for  the 
plaintiff,  and  judgment  was  entered  thereon,  from 
which  the  intervenor  appeals. — Affirmed. 

Horan  <&  Devitt  and  Detwiler  dDoran^  for  appellant. 

Newman  d  Blake  and  Jayne  d  Hoffman^  for  appellee. 

Gbanoeb,  J — The  only  question  for  determination 
is  that  of  the  burden  of  proof.  It  is  held  by  the  appel- 
lant that  the  answer  '*does  not  contain  a  denial  of 
anything  alleged  by  the  intervenor. '^  The  property 
was  taken  on  the  attachment  from  ^'A.  A.  Conklig's 
frame  building''  as  the  property  of  the  defendant. 
The  intervener's  petition  recites  **that  he  is  the  owner 
of  the  personal  property  in  A.  A.  Conklig's  frame 
building;  ♦  ♦  ♦  that  this  intervenor  was  at  the 
date  of  the  said  levy,  and  now  is,  the  owner  of  said 
property;  ♦  ♦  ♦  that  this  intervenor  acquired  the 
said  goods  by  purchase  from  said  defendant  from  time 
to  time,"  etc.  Under  these  averments,  the  intervenor 
can  recover  only  by  proof  that  he  owned  the  property 
at  the  date  of  the  tiling  of  his  petition.  If  he  did  not 
then  own  the  property,  he  could  not  recover.  This 
ownership  could  be  established  by  the  admissions  of 
the  plaintiff  or  by  proofs  of  the  defendant.  The  fact 
of  ownership  would  be  admitted,  if  not  denied.  The 
answer  of  the  plaintiff  says  in  terms:  I  '*deny  that  the 
said  intervenor  was  on  the  day  when  he  filed  his  peti- 
tion of  intervention  the  owner  of  the  property,  *  *  * 
or  entitled  to  its  possession."  It  seems  to  us  that  this 
is  a  plain  denial  of  ownership. 

Importance  is  attached  to  the  fact  that  intervener's 
possession  at  the  time  of  the  levy  is  not  denied,  and 
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the  rule  of  law  is  urged  that  possession  of  personal 
property  is  presumptive  evidence  of  ownership.  See 
1  Greenleaf  on  Evidence,  section  34;  Wallace  v. 
Wallace,  62  Iowa,  651.  The  rule  does  not  apply  to 
this  case.  This  property  belonged  to  the  defendant, 
under  the  claims  of  both  parties,  at  one  time ;  and  the 
real  issue  was,  as  presented,  had  the  intervenor  pur- 
chased it!  He  averred  that  his  ownership  was  by 
purchase.  Mere  possession  would  not  prove  purchase. 
Under  the  intervenor's  statements,  if  he  had  not  pur- 
chased the  property,  he  did  not  own  it.  We  think  he 
assumed  by  his  pleading  the  burden  of  showing  a 
purchase.  The  district  court  did  not  err,  and  its 
judgment  is  affirmed. 


Samantha  Keck,  Appellant,  v.  Hotel  Owners  Mutual 
Fire  Insurance  Company,  et  al.,  Appellees. 

r^       Compromise:  consideration:  acceptance:  effect.     A  mutual  fire 
116  biol  insurance  company,   having  its  office  in  Iowa,  sent  to  a  bank  in 

116  64l|  Nebraska  a  draft  for  about  sixty-seven  per  cent,  of  a  loss  payable  there, 

I  89   soo  with  instructions  to  deliver  the  same  to  the  plaintiff  upon  her  signing 

|119  158  ^  receipt  that  such  amount  "was  in  full  payment  and  compromise  settle* 

ment  of  all  claims  and  demands"  for  the  loss  in  question,  and  that  in 
consideration  of  such  payment  the  said  insurance  company  was  thereby 
"discharged  forever  from  all  further  claim  by  reason  of  said  fire,  loss 
and  damage."  The  insurance  company  did  not  claim  that  the  amount 
of  such  draft  was  the  full  amount  of  the  loss  due  under  said  policy, 
but  that  as  a  mutual  insurance  company  it  was  only  bound  to  pay  the 
share  of  such  loss  in  the  amount  collected  upon  assessments  of 
premium  notes,  and  that  said  draft  represented  such  sum.  The 
plaintiff  on  the  other  hand  insisted  that  the  contract  of  insurance 
required  the  company  to  pay  the  loss  under  said  policy  in  full.  The 
plaintiff  having  indorsed  the  draft,  and  left  it  with  the  bank  for  col- 
lection, for  the  purpose  of  bringing  the  amount  thereof  within  the 
jurisdiction  of  the  courts  of  Nebraska,  and  subject  to  an  attachment, 
which  she  caused  to  be  issued  in  an  action  against  the  defendant  on 
said  policy,  heldf  that  the  plaintiff's  indorsement  of  said  draft  was  in 
effect  an  acceptance  thereof  upon  the  condition  under  which  it  was 
tendered,  although  the  receipt  was  not  signed,  and  that  the  liability 
of  the  insuranoe  company  under  said  policy  was  thereby  disohargecU 
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Appeal  from  the  Union  District  Court. — Hon.  W.   H. 
Tedford,  Judge. 

Wednesday,  October  11, 1893. 

Action  on  a  policy  of  fire  insurance  to  recover  an 
amount  alleged  to  be  due  on  account  of  the  destruction 
of  the  property  insured  by  fire.  There  was  a  trial  by 
the  court  without  the  intervention  of  a  jury,  and  a 
judgment  in  favor  of  the  defendant,  the  Anchor  Fire 
Insurance  Company  for  costs.  The  plaintiflE  appeals. — 
Affirmed. 

T.  M.  Stuart^  for  appellant. 

Sullivan  d  Sullivan,  for  appellees. 

Robinson,  C.  J. — In  December,  1889,  the  Hotel 
Owners'  Mutual  Fire  Insurance  Company  of  Creston 
issued  to  the  plaintiflE  the  policy  in  suit.  It  purported 
to  insure  her  against  loss  or  damages  by  fire  and  light- 
ning to  the  amount  of  two  thousand,  five  hundred 
dollars  on  certain  hotel  property  in  the  town  of  Kear- 
ney, in  the  state  of  Nebraska.  Other  insurance  was 
permitted  and  carried.  In  January,  1890,  the  name  of 
the  company  was  changed  to  Anchor  Mutual  Fire 
Insurance  Company,  and  it  is  made  the  defendant 
under  both  the  old  and  the  new  names.  On  the  twenty- 
fourth  day  of  March,  1890,  while  the  policy  was  in  force, 
the  property  insured  was  destroyed  by  fire.  Notice  of 
the  loss  was  at  once  given  to  the  defendant,  and  proof 
of  loss  was  duly  made,  showing  that  the  value  of  the 
insured  property  destroyed  was  twenty-seven  thousand 
two  hundred  and  fifty  dollars,  and  that  the  defendant's 
share  of  the  loss  was  two  thousand  four  hundred  and 
seventy-seven  dollars  and  twenty-seven  cents.  On  the 
seventh  day  of  April,  1890,  the  defendant  acknowledged 
receipt  of  the  proof  of  loss,  and  stated  that  it  was  not 
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disposed  to  dispute  its  liability  under  the  policy.  It 
also  said.  **We  regret,  being  a  new  company,  and  an 
assessment  company,  that  we  are  unable  to  accept  your 
offer  of  a  discount  for  the  immediate  payment  in 
advance  of  the  sixty  days'  allowance  of  time.  We  will 
endeavor  to  pay  your  policy  at  the  expiration  of  sixty 
days."  On  the  fourteenth  day  of  June  the  plaintiff 
called  the  attention  of  the  defendant  to  the  fact  that 
the  loss  had  not  been  paid.  Two  days  later  the  defend- 
ant wi'ote  to  plaintiff  as  follows:  ''Madam:  Your 
favor  of  the  fourteenth  inst.  received.  Would  say, 
in  reply  thereto,  we  are  prepared  to  pay  you  the 
amount  due  you  from  this  company  by  loss  under  its 
policy  number  180,  Being  a  mutual  company,  we 
regret  that  at  the  time  of  your  loss  our  association  had 
not  progressed  sufficiently  far  in  its  organization,  or 
issued  such  a  number  of  policies,  that  receipts  from 
premium  collections  thereon  would  enable  it  to  pay 
your  loss  in  full.  We  are  now  ready  to  remit  to  you, 
as  per  our  plan  of  organization,  the  amount  due  you 
by  loss  under  policy  number  180.''  In  answer,  on  the 
eighteenth  day  of  June,  the  plaintiff  wrote  as  follows: 
''Dear  Sir:  Yours  of  the  sixteenth  to  hand,  in  which 
you  say,  'Would  say,  in  reply  thereto,  we  are  prepared 
to  pay  you  the  amount  due  you  from  this  company  by 
loss  under  its  policy  number  180,'  and,  further,  that  you 
are  ready  to  remit.  In  answer  thereto  I  beg  to  say 
that  we  are  still  patiently  awaiting  such  payment  and 
remittance,  and  hope  yqu  will  do  so  at  once."  On  the 
twentieth  day  of  June  the  defendant  sent  to  the 
Kearney  Savings  Bank  at  Kearney  a  draft  for  one 
thousand  six  hundred  and  seventy-one  dollars  and  fifty 
cents,  with  a  letter  in  terms  as  follows:  "Gentlemen: 
Inclosed  we  hand  you  draft  number  62,565  on  First 
National  Bank,  Chicago,  one  thousand  six  hundred  and 
seventy-one  dollars  and  fifty  cents,  payable  to  Saman- 
tha  Keck.    We  also  hand  you  receipt  to  bo  signed 
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by  Samantha  Keck  before  draft  is  turnpd  over  to  her. 
Please  return  receipt  duly  signed  by  Samantha  Keck  to 
us,  and  oblige.^'  The  receipt  referred  to  in  the  letter 
was  as  follows: 

* 'Total  Loss.  Creston,  Iowa,  June  20,  1890. 
Received  of  the  Anchor  Mutual  Fire  Insurance  Com- 
pany, formerly  the  Hotel  Owners'  Insurance  Company, 
through  George  J.  Delmege,  adjuster  of  said  company, 
the  sum  of  sixteen  hundred  and  seventy-one  and  fifty 
hundredths  dollars  ($1,671.50),  being  in  full  pay- 
ment and  compromise  settlement  of  all  claims  and 
demands  for  loss  or  damage  by  fire  which  occurred  on 
the  twenty-fourth  day  of  March,  1890,  to  the  property 
insured  under  policy  number  180,  issued  at  the  home 
office  agency  of  said  company;  and  in  consideration  of 
said  payment  the  said  company  is  hereby  discharged 
forever  from  all  further  claim  by  reason  of  said  fire, 
loss  and  damage,  and  the  policy  is  hereby  surrendered 
and  canceled.  Net  amount  paid,  sixteen  hundred  and 
seventy-one  dollars  and  fifty  cents.'' 

On  the  same  day  the  defendant  sent  to  the  plaintiff 
a  letter,  as  follows:  **Madam:  We  have  this  day 
forwarded  to  Kearney  Savings  Bank  our  draft  for  pay- 
ment of  loss  under  our  policy,  number  180,  held  by 
you.  As  you  know  our  company  is  not  fully  organ- 
ized, and  under  the  terms  of  our  articles  of  incorpora- 
tion you  are  entitled  to  the  amount  of  an  assessment 
on  premium  notes  held  by  the  company  at  the  time  of 
the  loss.  Please  call  at  the  bank,  sign  receipt,  and 
take  up  the  draft."  On  the  next  day  plaintiflE  answered 
that  letter,  objecting  to  taking  less  from  the  defendant 
than  its  full  share  of  the  loss,  denying  that  there  had 
been  any  compromise  as  indicated  in  the  receipt,  insist- 
ing, in  eflEect,  upon  payment  in  full,  and  asking  for 
the  reason  of  the  defendant  for  tendering  less  than  that 
amount.  The  closing  paragraph  of  the  letter  is  as 
follows:     **We   have   not   signed    the    receipt,    nor 
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accepted  the  draft  sent,  for  the  reasons  above;  nor 
shall  we,  until  full  explanation  by  you  as  above 
requested,  and  to  our  satisfaction.^'  In  answer  to  that 
letter,  the  defendant  on  the  twenty-third  day  of  June, 
wrote  as  follows : 

*'Your  favor  of  the  twenty-first  inst.,  in  refer- 
ence to  the  amount  of  check  sent  you  in  payment  of 
loss  under  our  policy,  number  180,  is  received.  As  you 
understand,  this  company  is  a  mutual  company,  and 
as  yet  is  only  in  process  of  organization.  The  amount 
it  can  pay,  in  event  of  loss,  depends  upon  the  amount 
of  premiums  it  can  collect  from  its  policy  holders. 
We  had  some  heavy  losses  at  other  points  about  the 
time  the  Midway  Hotel  was  burned,  and  we  assure  you 
we  have  made  every  eflEort  to  collect  premiums  on  poli- 
cies issued  to  meet  these  losses.  In  Nebraska  we  have 
been  unfortunate  in  our  collections,  and,  of  course,  if 
the  parties  do  not  pay  their  premiums  when  due,  we 
have  no  means  of  forcing  them  to  do  so.  We  beg 
leave  to  assure  you  that  in  arranging  for  the  payment 
of  loss,  under  policy  number  180,  we  have  exerted 
ourselves  to  raise  as  large  a  sum  as  possible,  and 
regret  that,  being  a  young  mutual  company,  we  are 
unable  to  raise  the  full  amount  of  your  loss.  We  wish 
to  say  to  you  that  there  is  nothing  ambiguous  in  any 
letter  we  have  written  you.  We  have  simply  stated  to 
you  our  facts.  Our  company  is  a  mutual  company, 
and,  as  yet,  unorganized.  In  your  case  we  have 
exhausted  every  means,  and  have  secured  for  you  a 
liberal  sum  under  the  circumstances,  and  we  feel  that 
you  should  appreciate  the  same.  If  you  wish  to  sign 
the  receipt  and  take  up  the  draft,  you  now  have  an 
opportunity  to  do  so.'' 

The  draft  sent  to  the  Kearney  Savings  Bank  was 
on  the  First  National  Bank  of  Chicago,  and  was  pay- 
able to  George  J.  Delmege,  secretary,  and  was  indorsed 
by  him  in  words  as  follows:     'Tay  Samantha  Keck, 
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George  H.  Delmege,  secretary.^^  On  a  date  not  shown, 
plaintiff  indorsed  the  draft  as  follows:  ^*Pay  Kearney 
Savings  Bank  for  deposits.  Samantha  Keck.'^  The 
draft  was  then  foi-warded  to  Chicago,  accepted  by  the 
drawee  on  the  twenty-third  day  of  June,  and  paid  on 
the  twenty-eighth.  On  the  date  last  named  the  plaintiff 
commenced  in  the  district  court  of  Buffalo  county, 
Nebraska,  an  action  against  the  defendant  for  its  share 
of  the  loss.  An  attachment  was  issued,  under  which 
the  Kearney  Savings  Bank  was  garnished  as  a  debtor. 
The  action  was  prosecuted  to  judgment,  and  the  bank 
was  ordered  to  pay  the  proceeds  of  the  draft  into  the 
court  to  apply  on  the  judgment.  This  action  is  brought 
to  recover  twelve  hundred  dollars,  alleged  to  be  the 
remainder  due  under  the  policy. 

The  defendant  contends  that  the  amount  for  which 
the  draft  was  sent  was  the  full  amount  it  was  required 
to  pay  by  the  contract  of  insurance,  and  that,  if  this 
was  not  true,  the  act  of  the  plaintiff  in  indorsing 
the  draft  and  causing  it  to  be  collected  was  an  accept- 
ance of  the  compromise  tendered  by  the  defendant, 
which  is  binding  upon  her.  The  plaintiff  insists  that 
the  contract  of  insurance  requires  the  defendant  to  pay 
its  share  of  the  loss  in  full,  and  denies  that  she  has  in 
any  manner  compromised  her  right  to  recover  that 
amount.  The  facts  upon  which  the  defendant  bases  its 
claim  that  the  draft  represented  the  full  amount  of  its 
liability  to  the  plaintiff  are  alleged  to  be  substantially 
as  follows:  The  defendant  was  a  mutual  company, 
and  depended  chiefly  upon  the  assessment  of  premium 
notes  for  money  with  which  to  pay  its  losses.  Its  pre- 
mium notes  and  money  on  hand  at  the  time  of  the  loss 
in  question  amounted  to  about  five  thousand  dollars, 
and  in  addition  it  had  about  twenty-three  thousand  dol- 
lars in  deposit  notes.  It  could  collect  only  about 
twenty  per  cent,  of  its  notes  during  any  period  of  ninety 
days.    It  had  sustained  other  losses  at  about  the  same 
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time,  and  the  resources  available  for  the  payment  of  all 
its  losses  within  the  time  required  by  the  policies  was 
but  a  little  more  than  sixty  per  cent,  of  the  total  amount 
for  which  it  was  liable.  The  amount  of  the  draft  was 
more  than  sixty-seven  per  cent,  of  the  amount  due  the 
plaintiff.  The  defendant  further  claims  that  the  settle- 
ment it  tendered  was  in  accordance  with  the  statutes  of 
this  state  which  must  be  regarded  as  a  part  of  the  con- 
tract of  insurance.  The  plaintiff  contends  that  the  pol- 
icy of  insurance  provided  for  the  absolute  payment  of 
the  full  amount  of  the  defendant's  share  of  the  loss, 
and  tjiat  the  amount  to  be  so  paid  was  not  contingent 
jipon  the  proceeds  of  any  assessments. 

Whether  the  claim  that  the  amount  tendered  by 
means  of  the  draft  was  all  that  the  plaintiff  was  entitled 
to  recover  under  the  policy  is  well  founded  we  need  not 
determine.  It  is  clear  that  the  defendant  claimed  that 
such  was  the  case,  and  that  the  draft  was  sent  to  be 
delivered  to  the  plaintiff  only  in  case  it  should  be 
received  by  her  as  payment  in  full.  She  knew  the 
claim  of  the  defendant,  and  was  fully  advised  in  regard 
to  the  condition  on  which  she  was  to  receive  the  draft. 
The  Kearney  Savings  Bank  was  the  special  agent  of 
the  defendant,  with  authority  only  to  have  the  plaintiff 
sign  the  receipt  which  we  have  set  out,  and,  when  that 
was  done,  to  deliver  to  her  the  draft,  and  return  to  the 
defendant  the  receipt.  She  knew,  therefore,  that  the 
draft  was  tendered,  not  as  payment  of  a  larger  sum 
which  the  defendant  recognized  to  be  due,  but  as  full 
payment  for  all  it  admitted  to  be  due,  and  that  she 
was  entitled  to  it  only  on  condition  that  she  should 
accept  it  in  full  satisfaction  of  her  claims  under  the 
policy. 

It  is  said  that  the  plaintiff,  by  indorsing  the  draft, 
and  leaving  it  with  the  bank,  did  not  intend  to  accept 
the  terms  on  which  it  was  offered,  but  that  her  purpose 
in  so  doing  was  only  to  place  the  amount  to  be  collected 
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on  the  draft  within  the  jurisdiction  of  a  Nebraska  court ; 
therefore,  that  although  her  act  was  unauthorized  and 
wrongful,  yet  it  should  not  be  given  the  effect  of  an 
assent  to  the  compromise.  In  other  words,  plaintiff  in- 
sists that,  although  her  act  indorsing  the  draft  to  the  bank 
was  not  honest,  but  wrongful,  yet  it  was  intended  to 
secure  that  to  which  she  believed  herself  to  be  entitled, 
and  that  she  should  be  permitted  to  profit  by  it.  The 
plaintiff  cannot  be  permitted  to  avoid  the  legal  effect  of 
her  act  on  the  ground  urged.  She  had  no  right  to 
indorse  the  draft  excepting  as  owner,  and  had  no  right 
to  deposit  it  in  the  bank  excepting  as  owner.  She  had 
no  authority  to  provide  for  its  collection  as  the  prop- 
erty of  the  defendant.  She  was  not  empowered  to  act 
for  it  any  manner,  and  her  attempt  to  make  the  Kear- 
ney Savings  Bank  its  agent  to  collect  the  draft  and 
hold  its  proceeds,  that  she  might  reach  it  by  means  of 
her  attachment  suit,  was  without  effect.  By  indorsing 
the  draft  she  accepted  it,  and  agreed  to  the  compromise 
which  it  was  tendered  to  effect.  The  fact  that  she  did 
not  sign  the  receipt  is  not  material,  since  she  knew  the 
condition  on  which  alone  she  could  acquire  title  to  the 
draft.  See  Burlington  Oas  Light  Co.  v.  Oreene^  22 
Iowa,  508,  509. 

It  is  urged  that  the  amount  due  under  the  policy 
was  admitted  to  be  two  thousand,  four  hundred  and 
seventy-seven  dollars  and  twenty-seven  cents;  that  an 
agreement  to  receive  less  than  that  amount  as  payment 
in  full  would  have  been  without  consideration,  and  of  no 
effect,  and  that  the  acceptance  of  the  draft  by  the  plain- 
tiff on  the  condition  on  which  it  was  tendered  would  not 
have  extinguished  the  debt.  It  is  conceded  that  the  board 
of  adjusters  fixed  the  defendant's  share  of  the  loss  at 
two  thousand,  four  hundred  and  seventy-seven  dollars 
and  twenty-seven  cents,  but  it  is  not  conceded  that  the 
defendant  was  at  any  time  liable  for  the  payment  of 
that  amount.     On  the  contrary,  the  defendant  claimed. 
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after  the  adjustment  was  made,  that  the  plaintiff  was 
only  entitled  to  the  proceeds  of  an  assessment  of  the 
premium  notes,  which  were  less  than  the  amount  fixed 
by  the  adjustment.  The  district  court  was  authorized 
to  find  that  the  parties  disagreed  as  to  the  amount  to 
which  the  plaintiff  was  enlitled  under  the  policy;  that 
the  draft  was  offered  as  payment  in  full,  and  as  a  com- 
promise of  the  disagreement,  and  that  by  indorsing  it 
the  plaintiff  agreed  to  the  compromise.  It  is  well 
established  that  the  settlement  of  a  disputed  claim 
furnishes  a  suflScient  consideration  for  the  agreement 
of  settlement.  Shaw  v.  C,  B.  L  <&  P.  Ry  Co.,  82  Iowa, 
199,  200,  and  cases  therein  cited;  Everts  v.  District 
Totvnship  of  Rose  Grove,  77  Iowa,  37,  41;  McDaniels  v. 
Bank  of  Rutland,  29  Vt.  231;  Bull  v.  Bull,  43  Conn. 
455;  Potter  V.Douglass,  44  Conn.  541;  Berdellv.Bisselly 
6  Col.  163.  We  conclude  that  the  district  court  was 
authorized  to  find  that  by  the  acceptance  of  the  draft 
all  liability  of  the  defendant  under  the  policy  in  suit 
was  discharged. 

The  judgment  of  that  court  is  therefore  apfiemed. 


R.  S.  Delzell,  Appellee,  v.  Burlington,  Cedab  Rapids 
&  NoETHEEN  Railway  Company,  Appellant. 

Justices'  Ck>urts:  jurisdiction:  title  to  real  estate:  pleadikg 
AND  practice.  Where,  in  an  action  before  a  jastiee  of  the  peace 
against  a  railroad  company  for  damages  to  growing  timber  from  a  Are 
set  out  by  the  defendant,  the  plaintiffs  petition  alleged  ownership  of 
the  land,  held,  that  the  question  of  the  plaintifiTs  title  to  said  real  estate 
could  not  be  raised  by  demurrer;  and  if  raised  by  answer,  the  cause 
should  be  transferred  to  the  district  court  for  trial.  Such  an  issue 
presents  no  ground  for  the  dismissal  of  the  case  by  the  justice  for 
want  of  jurisdiction. 

Appeal  from  Louisa  District  Court. — Hon.  David 
Ryan,  Judge. 

Wednesday,  Octobee  11, 1893. " 
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Action  at  law  to  recover  the  value  of  certain  grow- 
ing timber  alleged  to  have  been  destroyed  by  fire  set 
out  by  the  trains  upon  the  defendant's  railroad.  The 
action  was  originally  tried  before  a  justice  of  the  peace, 
and  a  judgment  was  rendered  for  the  plaintiff.  The 
defendant  removed  the  cause  to  the  district  court, 
where  the  judgment  of  the  justice  of  the  peace  was 
affirmed.     The  defendant  appeals. — Affirmed. 

J.  C.  Leonard  and  S.  K.  Tracy,  for  appellant. 
F.  Courts,  for  appellee. 

RoTHROCK,  J. — The  amount  in  controversy  in  the 
action  is  forty  dollars,  and  the  case  comes  to  this  court 
upon  a  certificate  of  the  trial  judge  that  the  cause 
involves  new  questions  of  law  upon  which  it  is  desirable 
to  have  the  opinion  of  this  court.  The  following  ia  a 
copy  of  the  questions  certified: 

'^ First.  Does  plaintiff,  claiming  title  and  owner- 
ship of  real  estate  [describing  same]  in  his  petition, 
and  asking  forty  dollars  for  injury  thereto  by  defend- 
ant, in  a  justice's  court,  tender  an  issue  and  make  a 
case  under  article  11,  section  1,  of  the  constitution  of 
the  state  of  Iowa,  where  the  question  of  title  to  real 
estate  may  arise? 

*  *  Second.  Plaintiff  claiming  the  title  and  ownership 
to  real  estate,  and  asking  judgment  for  injury  thereto 
in  a  justice's  court,  in  his  petition,  must  the  defendant 
transfer  said  claim  and  issue  so  tendered  by  the  plain- 
tiff to  the  district  court,  or  can  he  raise  the  question  of 
the  jurisdiction  of  the  said  justice  by  demurrer,  and, 
when  overruled,  then,  after  denying  plaintiff's  title 
and  ownership  of  said  real  estate  and  injury  thereto  by 
answer,  move  to  dismiss,  no  affidavit  being  filed  as 
provided  by  section  3535,  Code  of  Iowa,  for  the  reason 
that  said  justice  has  no  jurisdiction  under  the  constitu- 
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tion  to  try  and  determine  the  subject-matter  at  issue! 

^^  Third.  Was  it  plaintiflE's  or  defendant's  duty, 
where  plaintiflE  by  petition  claimed  title  and  ownership 
and  injury  to  real  estate,  and  defendant  by  answer 
denies  said  title,  ownership,  and  injury  to  said  real 
estate,  and  moved  to  dismiss,  as  the  court  had  no  iuris- 
diction,  to  move  to  transfer  said  cause  to  the  district 
court! 

''Fourth.  Was  it  the  duty  of  the  justice,  F.  F.  Cur- 
ran,  to  dismiss  said  cause  for  want  of  jurisdiction, 
plaintiff  claiming  in  his  petition  title  and  ownership  to 
real  estate,  and  injury  thereto  in  the  sum  of  forty  dol- 
lars, defendant  denying  that  plaintiflE  was  owner  or  had 
title  to  said  real  estate,  and  moving  to  dismiss  for  want 
of  jurisdiction,  neither  plaintiflE  nor  defendant  moving 
to  transfer  said  cause  to  the  district  court!" 

Counsel  for  the  appellant  appear  to  be  of  opinion 
that  these  questions  present  a  grave  constitutional 
question.  We  think  no  such  question  is  presented. 
Of  course,  it  is  not  to  be  supposed  that  anyone  would 
claim  that  a  justice  of  the  peace  can  try  the  title  to  real 
estate.  If  a  railway  train  sets  out  a  fire  by  which  tim- 
ber land  is  injured,  and  an  action  is  brought  by  the 
owner  of  the  land  before  a  justice  of  the  peace  to 
recover  damages,  the  action  may  be  maintained  and 
tried,  unless  the  defendant  tenders  an  issue  involving 
the  title  to  the  land,  in  the  manner  required  by  law. 
Section  3535  of  the  Code  is  as  follows:  '*If  the  title 
to  real  property  be  put  in  issue  by  the  pleadings  sup- 
ported by  aflSdavit,  or  shall  manifestly  appear  from  the 
proof  on  the  trial  of  the  issue,  the  justice  shall  without 
further  proceedings  certify  the  cause  and  papers,  with 
transcript  of  his  docket  showing  the  reason  of  such 
transfer,  to  the  circuit  (district)  court,  where  the  same 
shall  be  tried  on  its  merits."  Instead  of  answering  the 
petition,  the  defendant  demurred  thereto.  The  eflEect 
of  a  demurrer  is  to  admit  the  facts  pleaded,  and  con- 
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trovert  their  legal  suflSciency.  The  demurrer,  there- 
fore, admitted  that  the  plaintiff  was  the  owner  of  the 
land,  and  tendered  no  issue  on  that  question.  It  was 
properly  overruled.  The  answer  put  in  issue  the  own- 
ership of  land,  and  the  defendant  demanded  that  the 
action  be  dismissed.  The  record  shows  that  a  written 
motion  was  actually  filed  by  the  defendant  demanding 
a  dismissal,  and  a  judgment  against  the  plaintiff  for 
costs.  This  motion  was  properly  overruled  for  two 
reasons:  First,  because  the  defendant  did  not  take 
issue  upon  the  ownership  of  the  land  by  a  pleading 
supported  by  aflSdavit,  as  required  by  the  section  of 
the  statute  above  cited ;  and,  second,  because  no  motion 
was  made  to  transfer  the  cause  to  the  district  court. 
There  can  be  no  possible  state  of  facts  which  authorizes 
a  justice  of  the  peace  to  dismiss  the  action  on  the 
ground  that  it  involves  the  title  to  real  estate.  The 
idea  that  some  method  of  practice  other  than  that  pre- 
scribed by  law  may  be  pursued  before  a  justice  of  the 
peace  is  a  mistaken  notion. 

These  observations  dispose  of  all  the  questions 
certified,  and  lead  to  the  conclusion  that  the  district 
court  rightly  held  that  the  methods  and  rulings  of  the 
justice  of  the  peace  were  not  erroneous.     Affibmed. 


Campbell  Banking  Company,  Appellee,  v.  E.  J.  Cole, 

Appellant. 

Witnesses:  competency:  transactions  with  party  deceased:  form 
OP  OBJECTION.  In  an  action  brought  by  a  banking  company  upon  a 
promissory  note,  to  which,  it  was  alleged,  the  defendant's  name  had 
been  signed,  under  his  direction  and  authority,  by  his  wife,  since 
deceased,  held,  that  a  witness  who  was  the  owner  of  said  bank, 
transacted  all  the  business  touching  the  execution  of  said  note,  and 
who  was  interested  in  the  result  of  said  action,  was  not  competent  to 
testify  as  to  the  circumstances  that  led  to  the  making  of  said  note, 
why  tiio  maker  wanted  the  money,  when  it  would  be  paid,  and  the 
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source  from  which  it  was  expected  to  procure  money  for  payment. 
Whether  an  objection  to  such  evidence  as  ''incompetent  and  imma- 
terial''  is  sufficient  to  raise  the  question  of  the  right  of  the  witness  to 
testify  as  to  personal  transactions  with  one  deceased,  qiumre. 

Appeal  from  Appanoose  District  Court. — Hon.   W.  I. 
Babb,  Judge. 

Wednesday,  Octobeb  11,  1893. 

Action  on  a  promissory  note.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed. 

T.  M.  Fee^  for  appellant. 

Tannehilly  Vermilion  <&  Vermilion^  for  appellee. 

Kinne,  J. — The  plaintiff  sues  on  a  promissory 
note,  which  it  alleges  was  executed  by  the  defendant, 
and  one  Ella  Cole,  his  wife,  since  deceased.  It  is 
averred  that  this  defendant's  name  was  signed  to 
said  note  by  his  wife  by  his  direction  and  authority. 
In  another  count  of  the  petition  it  is  alleged  that  Ella 
Cole,  believing  she  had  authority  so  to  do,  did  sign  the 
defendant's  name  to  said  note,  and  that  the  defendant, 
being  fully  advised  as  to  the  facts,  did  ratify  said  sig- 
nature, and  make  it  his  own.  The  defendant,  under 
oath,  denies  the  genuineness  of  his  signature  to  said 
note,  and  denies  all  the  allegations  of  the  petition. 

D.  C.  Campbell,  the  real  plaintiff,  was  asked  cer- 
tain questions  touching  the  acts  and  statements  of  the 
defendant's  wife,  Ella  Cole,  with  reference  to  the  note 
in  question,  and  other  notes  in  lieu  of  which  it  was 
given.  After  the  examination  of  the  witness  with 
reference  to  said  matters  had  proceeded  for  some  time, 
objection  was  made  to  a  question  as  *  incompetent  and 
immaterial."  We  are  not  required  to  determine 
whether  an  objection  to  this  evidence  as  *  incompetent 
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and  immateriar^  was  suflBcient  to  raise  the  question  of 
the  right  of  the  witness  to  testify  as  to  personal  trans- 
actions or  communications  had  with  the  deceased,  and 
touching  the  matter  in  controversy. 

Afterward  a  further  objection  was  made,  which 
cleariy  indicated  that  the  ground  of  it  was  that  the 
witness  was  not  competent  to  testify  as  to  personal 
transactions  and  communications  had  with  the  de- 
ceased, and  relating  to  the  note  in  suit.  The  objec- 
tion was  overruled.  We  think  this  ruling  was  erroneous. 
The  evidence  was  inadmissible.  It  related  to  the  exe- 
cution of  the  note  in  suit,  and  the  facts  and  circum- 
stances that  led  up  to  it;  why  she  and  her  husband, 
the  defendant,  wanted  the  money,  when  they  would 
pay  it,  and  the  source  from  which  they  expected  to 
procure  money  for  the  payment.  Our  statute  provides : 
**No  party  to  any  action  or  proceeding,  nor  any  person 
interested  in  the  event  thereof,  ♦  ♦  ♦  shall  be 
examined  as  a  witness  in  regard  to  any  personal  trans- 
action or  communication  between  such  witness  and  a 
person  at  the  commencement  of  such  examination, 
deceased,  ♦  ♦  ♦  against  the  next  of  kin,  of  such 
deceased  person.'^  Code,  section  3639.  The  witness 
Campbell  was  in  fact  the  owner  of  the  plaintiff  com- 
pany's bank,  and  transacted  all  the  business  touching 
the  execution  of  the  note  in  suit.  He  is  interested  in 
the  event  of  this  suit.  As  we  have  said,  he  was 
examined  as  to  personal  transactions  and  communica- 
tions between  himself  and  the  defendant's  wife,  who 
died  prior  to  the  trial  of  this  case.  We  held  in  French 
V.  French,  84  Iowa,  655,  that  the  words  ^^next  of  kin,'' 
as  used  in  the  statute,  included  ** relations  by  marriage, 
who  are  entitled  by  law  to  a  distributive  share  in  the 
estate  of  decedent."  It  follows,  then,  that  the  testi- 
mony was  not  admissible  as  against  the  husband. 

It  is  said  the  evidence  does  not  sustain  the  ver- 
dict.   As  the  case  must  be  reversed;  and  the  testimony 
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on  another  trial  may  be  different,  the  juiy  should  be 
left  free  to  come  to  their  conclusion  without  any  indi- 
cation from  this  court  as  to  its  opinion  as  to  the  weight 
of  the  testimony  adduced  on  the  last  trial. 

The  appellant  argues  the  case  in  part  upon  the 
theory  that  it  involves  the  question  of  an  estoppel.  No 
estoppel  is  pleaded,  nor  is  it  established  by  the  testi- 
mony. The  case  as  made,  and  as  submitted  to  the 
jury,  involved  but  two  questions:  Firsts  did  the 
defendant  authorize  his  wife  to  sign  his  name  to 
the  note!  And,  second,  did  he  assent  to  or  ratify  her 
act  in  signing  his  name  to  the  note! 

Complaint  is  made  of  the  instructions  given,  and 
of  the  action  of  the  court  in  refusing  the  requests  of 
the  defendant.  The  instructions  given  fully  embody 
the  law  applicable  to  the  case.  Those  asked,  so  far  as 
proper,  are  covered  by  the  court's  charge. 

For  the  error  pointed  out  the  judgment  below  is 

REVERSED. 


Carra  Cameron,  Appellee,  v.  J.  C.  Bryan  et  al.^ 
Appellants. 

1.  Personal  Injury:  HORSE  frightened  by  dog:  exemplary  dam- 
ages: PLEADING.  In  an  action  for  damages  for  injuries  sustained  by 
reason  of  the  plaintiff's  horse  being  attacked  by  the  defendant's  dog 
on  the  public  highway,  whereby  the  horse  was  frightened  and  ran 
away,  and  the  plaintiff  was  thrown  upon  a  barbed  wire  fence,  and 
injured,  held,  that  an  allegation  in  the  petition  that  the  defendants 
were  the  owners  of  the  dog,  and  harbored  and  kept  him  "willfully, 
unlawfully  and  maliciously,"  with  full  knowledge  of  his  vicious 
habits  and  practices,  and  made  no  effort  to  restrain  him,  nor  to  pro- 
tect the  public  from  his  vicious  attacks,  was  sufficient  to  support 
a  recovery  of  exemplary  damages,  if  established  by  the  evidence. 
Whether  proof  of  notice  to  the  owner  of  the  vicious  character  of  the 
dog  before  the  injury  occurred  is  necessary  to  a  recovery  of  actual 
damages  in  such  case,  qucere, 

2.  :  :  REPUTATION  OP  DOG:    evidence.    Evidence  of  the 

general  reputation  of  the  dog,  in  such  case,  as  being  vicious  and  dan- 
gerous, is  competent  as  tending  to  raise  au  in!crenoe  that  the  owner 
had  knowledge  of  his  vicious  propenBitiei* 
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3.    :   :  EVIDENCB  OP  PREVIOUS  habits:    PLEADING:  VARIANCE. 

It  being  alleged  in  the  petition  that  the  dog  was  in  the  habit  of 
attacking,  biting,  chasing  and  frightening  teams,  held,  that  evidence 
that  the  dog  was  habitually  frightening  teams  by  chasing,  barking, 
biting,  or  in  any  other  way,  was  admissible,  although  the  traits 
proven  were  not  just  the  same  as  those  averred  in  the  petition ;  and 
the  right  of  the  plaintiff  to  recover  in  such  case  is  not  affected  by  the 
fact  that  the  evidence  fails  to  show  that  the  dog  has  before  committed 
the  kind  of  act  of  which  the  plaintiff  complains. 

4.   :  :  INSTRUCTIONS  TO  JURY.    A  oausc  will  not  be  reversed 

in  the  supreme  court  because  of  technical  objections  to  the  charge  of 

the  trial  judge  to  the  jury,  which  could  not  have  misled  the  latter  in 
arriving  at  its  verdict. 

5.  :  :  DAMAGES:  VERDICT.     A  verdict  of  fifteen  hundred 

dollars  in  such  case  as  damages  for  a  lacerated  wound  on  the  side  of 
the  face  and  neck  of  a  girl  about  eighteen  years  of  age,  causing  a 
permanent  scar  and  disfigurement  of  the  face,  and  much  pain  and 
suffering,  both  mental  and  physical,  and  necessitating  medical 
attendance  to  the  value  of  seventy-five  dollars,  besides  nursing  and 
the  usual  care  and  attention,  is  not  excessive. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Wednesday,  October  11, 1893. 

Action  at  law  to  recover  damages  for  a  personal 
injury,  which  the  plaintiff  claims  she  received  by  reason 
of  the  attack  of  a  vicious  dog,  belonging  to  the.defend- 
ants,  upon  a  horse  dri-ven  by  the  plaintiff  and  her  sister, 
by  reason  of  which  attack  the  horse  ran  away,  and  the 
plaintiff  was  thrown  upon  a  barbed  wire  fence,  and  was 
seriously  and  permanently  injured.  The^'e  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal. — Affirmed. 

Shortley  (&  Harpel,  for  appellants. 

The  general  vicious  character  of  the  dog  was  not 
the  real  question  involved,  and  the  admission  of 
evidence  of  his  general  character  was  erroneous.  It 
was  only  his  character  and  habits  as  to  committing  acts 
similar  to  the  one  which  is  alleged  to  have  caused 
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the  accident  and  consequent  injury  that  can  be  shown. 
Keightlinger  V,  Egatiy  65  111.  236,  237;  Durrell  v.  John- 
son, 48  N.  W.  Eep.  891,  892.  What  people  said 
about  the  dog  chasing  them  in  the  road  would  neither 
tend  to  prove  the  fact  that  the  dog  was  in  the  habit 
of  attacking  and  biting  animals  being  driven  in 
the  road,  or  that  the  defendants  had  notice  that  he 
was  in  the  habit  of  so  biting  or  attacking  such 
animals.  Putney  v.  O^Brien,  53  Iowa,  119.  We 
can  not  presume  from  reputation  the  defendants' 
knowledge  of  a  fact,  and  from  such  presumed  knowl- 
edge infer  knowledge  of  other  and  different  acts,  as 
this  would  be  basing  one  presumption  on  another, 
which  is  not  permitted.  United  States  v.  Boss,  92 
U.  S. ;  283.  ^^Presumptions  must  be  based  upon  facts, 
and  can  not  be  drawn  from  other  presumptions.'^ 
19  Am.  and  Eng.  Encyclopedia  of  Law,  39  and  note  3. 
See  also  page  56  and  note  2;  Wharton  on  Evidence 
[3  Ed.],  par.  1226.  The  court's  instruction  that  if  the 
dog  **was  in  the  habit  of  running  into  the  public  high- 
way and  barking  at  and  attacking  ♦  ♦  ♦  or  if  you 
find  that  he  was  in  the  habit  of  doing  any  of  these  acts 
complained  of,"  and  defendants  had  notice  thereof,  they 
would  be  liable  for  the  injury,  if  the  dog  caused  the  acci- 
dent complained  of,  was  erroneous.  The  court  could  not 
go  farther  than  to  tell  the  jury  it  was  evidence  tending 
to  show  liability,  rather  than  establishing  it.  Durrell  v. 
Johnson,  48  N.  W.  Rep.  891,  892.  The  twelfth  para- 
graph of  the  charge  is  erroneous  for  that  it  authorizes 
the  jury  to  allow,  as  an  element  of  compensatory  dam- 
ages, mental  pain  and  anguish ;  while  such  damages 
should  be  allowed  only  in  a  proper  case  for  exemplary 
damages.  Deppe  v.  C,  B.  /.  <&  P.  B^y  Co.,  36  Iowa, 
52;  Johnson  V.  Wells,  Fargo  Co.,  6  Nev.  224;  Carl  v. 
C,  B.  I.  &  P.  B'y  Co,,  63  Iowa,  428;  Fitzgerald  v.  C, 
B.  I.  (&  P.  B'y  Co,,  50  Iowa,  79;  Jones  v.  Marshall j 
66  Iowa,  739;  Brown  v.  Allen^  35  Iowa,  306;  Collins  v. 
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Council  Bluffs  J  35  Iowa,  ^36;  Paine  v.  C,  B.  I.  <&  P. 
JB'y  Co.,  45  Iowa,  573.  The  plaintiflE  in  her  petition 
did  not  ask  for  exemplary  damages. 

White  (&  Clarice,  for  appellee. 

Upon  the  theory  that  it  was  essential  to  the  appel- 
lee's right  to  recover  damages,  that  knowledge  of  the 
vicious  character  of  the  dog  on  the  part  of  appellants 
must  be  shown,  the  dog's  general  reputation  in  the 
community  as  a  vicious  dog  was  admissible.  Knowl- 
edge of  a  fact  is  often  held  to  be  inferable  from  general 
neighborhood  reputation  of  it,  and  it  has  been  so  held 
in  cases  like  the  one  at  bar.  Fake  v.  Addicks,  45  Minn. 
37;  47  N.  W.  Rep.  450;  Mierv.  Shrunk,  79  Iowa,  19; 
Lee  V.  KUbum,  3  Gray,  594.  The  fact  that  the  dog 
was  gotten  and  kept  for  the  purpose  of  a  watch  dog  is 
sufficient  to  wan*ant  the  inference  that  defendants  knew 
that  the  dog  possessed  the  qualities  that  would  make 
him  valuable  as  a  watch  dog.  Brice  v.  Bauer,  108  N. 
Y.  428.  A  man  can  not  keep  a  dog  of  vicious  habits, 
whatever  they  may  be,  which  endangers  the  safety  of 
his  neighbors.  If  from  any  of  his  acts  or  conduct, 
they,  as  reasonably  careful  and  prudent  persons,  might 
have  known  of  the  vice,  they  would  be  responsible  for 
his  acts.  The  gist  of  the  action  is  in  the  keeping  of 
the  animal  with  the  vice  producing  the  injury,  with 
knowledge  of  it.  It  is  immaterial  what  the  vice  is,  so 
it  causes  the  injury.  Schmid  v.  Humphrey,  48  Iowa, 
656;  Dochery  v.  Hutson,  125  Ind.  102;  Graham  v. 
Payne,  24  N.  E.  Rep.  216;  Lyons  v.  Merrick,  105  Mass. 
71 ;  Marsel  v.  Bowmon,  62  Iowa,  57 ;  Mier  v.  Shru/nk, 
79  Iowa,  19 ',Knowles  v.  Mulder,  41  N.  W.  Rep.  896; 
Brice  v.  Bauer,  108  N.  Y.  428;  Godeau  v.  Blood, 
52  Vermont,  251;  Bider  v.  White,  65  N.  Y.  54. 
It  is  not  a  question  of  * 'negligence,"  but  a  ques- 
tion of  imputed  knowledge,  from  proved  facts  which 
would  have  led  reasonably  careful  persons  to  such 
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knowledge.  Appellants  contend  that  compensatory 
damages,  for  mental  pain  and  anguish  can  be  allowed 
only  in  a  proper  case  for  exemplary  damages.  Such  is 
not  the  law  in  Iowa.  Ferguson  v.  Davis  Co.y  57  Iowa, 
601;  Lucas  v.  Flinn,  35  Iowa,  9;  Parkhurstv.  Mastellarj 
57  Iowa,  475;  McKinley  v.  C.  d  N.  W.  Ry  Co.,  44 
Iowa,  314.  Exemplary  damages  are  simply  an  element 
in  damages,  and  are  recoverable  upon  proof  under  a 
prayer  for ''damages.'^  Gustafson  v.  Wind  et  al.,  62 
Iowa,  284.  If  the  dog  was  kept  by  the  defendant  with 
knowledge  of  the  vicious  habit  in  question,  in  utter 
willful  and  reckless  disregard  of  the  rights  of  others, 
the  jury  would  have  been  authorized  under  the  allega- 
tions of  the  petition  to  award  exemplary  damages. 
White  V.  Spangler,  68  Iowa,  225;  Reddin  v.  Gates,  52 
Iowa,  211;  McCord  v.  Highy  24  Iowa,  247;  Parkhurstv. 
Mastellar,  57  Iowa,  480.  The  damages  allowed  were  not 
excessive.  Compensation  is  not  only  made  for  loss  of 
time,  for  the  broken  cart,  for  physical  pain,  but  for 
disfigurement,  mental  pain,  humiliation  and  anguish, 
flowing  from  the  wrongful  act.  W,  d  A,  K^y  Co., 
V.  Young,  7  S.  E.  Rep.  912;  Reddles  v.  C.  &  N.  W. 
R'y  Co.,  77  Wis.  228;  Sherwood  v.  C.  £  W.M.  Ry  Co. 
82  Mich.  374. 

RoTHBOCK,    J. — I.     It  is    not  disputed  that  the 
defendants  were  the  owners  of  the  dog  which  it  is 
1.  PBB80NAL  in-     claimed  caused  the  injury  of  which  the 
JriJhtenedV   plaintiff  complains.     The  defendants  re- 
??^ama®^S!*'  sidc  ou  a  farm  in  Dallas  county,  and  their 
^  ^*    **         dwelling  house  is  near  a  public  highway. 
There  is  no  question  but  that  the  plaintiff  received  a 
vei7  severe  injury  by  being  thrown  from  a  cart  in  which 
she  was  riding,  onto  a  barbed  wire  fence ;  and  the  evi- 
dence shows  without  much  question  that  the  injury 
occurred  by  reason  of  the  fright  of  the  horse  by  the 
defendant's  dog,  and  the  evidence  fully  justified  the 
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jury  in  finding  that  neither  the  plaintiff  nor  her  sister 
was  chargeable  with  any  negligence  which  proximately 
contributed  to  the  injury. 

It  is  provided  by  section  1485  of  the  Code  that,  '4t 
shall  be  lawful  for  any  person  to  kill  any  dog  caught 
in  the  act  of  worrying,  maiming  or  killing  any  sheep 
or  lambs  or  other  domestic  animal,  or  any  dog  attack- 
ing or  attempting  to  bite  any  person,  and  the  owner 
shall  be  liable  to  the  party  injured  for  all  damages 
done  by  his  dog,  except  when  the  party  is  doing  an 
unlawful  act.''  Much  of  the  evidence  in  the  case  is 
directed  to  the  question  whether  the  dog  of  the  defend- 
ants was  a  vicious  and  dangerous  animal  by  reason  of 
his  propensity  to  attack  and  frighten  teams  driven  past 
the  defendants'  premises,  and  whether  the  defendants 
had  notice  of  such  habits  in  the  dog  prior  to  the  time  that 
the  plaintiff  was  injured.  The  court  below  appears  to 
have  been  of  opinion  that  a  recovery  could  not  be 
had  for  any  amount,  unless  the  defendants  had  notice 
of  the  vicious  character  of  the  dog  before  the  injury 
occurred.  It  may  be  questioned  whether  this  is  the 
rule  as  to  the  actual  damages,  and  it  may  be  that  the 
instioictions  to  the  jury  on  that  feature  of  the  case 
were  more  favorable  to  the  defendants  than  they  were 
entitled  to.  We  do  not  determine  that  question, 
because  the  said  instructions  are  the  law  of  the  case. 
And  it  may  be  further  observed  in  this  connection  that 
it  was  averred  in  the  petition  that  the  defendants  were 
the  owners  of  the  dog,  and  that  they  harbored  and 
kept  him  ** willfully,  unlawfully,  and  maliciously," 
with  full  knowledge  of  the  ferocious  and  vicious  habits 
and  practices  of  said  dog,  and  made  no  effort  to 
restrain  him,  or  to  protect  the  public  from  his  vicious 
attacks.  This  laid  the  foundation  for  the  recovery  of 
exemplary  damages,  if  the  willful  and  malicious  har- 
boring of  the  dog  could  be  established  by  the  evidence. 
In  view  of  these  averments  of  the  petition,  the  evi- 
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dence  of  the  defendants'  knowledge  of  the  vicious 
propensities  of  the  dog  was  proper.  And  we  may  say 
here  that  the  objection  of  the  appellants  that  the  peti- 
tion did  not  contain  the  necessary  averments  to  recover 
punitive  damages  is  not  well  taken.  It  was  not  nec- 
essary to  do  more  than  make  a  general  claim  for  dam- 
ages to  which  the  plaintiflE  was  entitled,  actual  as  well 
as  exemplary. 

II.  The  plaintiff  introduced  evidence  to  the  effect 
that  the  dog  had  the  general  reputation  of  ' 'chasing 

people  in  the  road,''  and  * 'annoyed  people 
'  i7It*io"n^f  dog:  passiug  iu  the  road  considerably,"  and  that 

the  * 'character  of  the  dog  did  not  seem  to 
be  very  good."  It  is  competent  to  show  the  general 
reputation  of  the  animal  as  being  vicious  and  danger- 
ous as  tending  to  raise  an  inference  that  the  owner  had 
knowledge  of  his  vicious  propensities.  1  Greenleaf  on 
Evidence,  section  101;  Meier  v.  Shrunk,  79  Iowa,  17; 
Murray  v.  Young  j  12  Bush,  337;  Keenan  v.  Hay  den,  39 
Wis.  558. 

III.  We  do  not  understand  counsel  to  object  so 
much  to  the  admissibility  of  evidence  of  the  general 

reputation  of  the  animal,  as  that  the  traits 

*'  d^cT^pr^"  of  character  developed  by  the  evidence 

piMdinl:  vi-   are  not  the  same   as  those  set  forth  in 

the  petition.  It  is  avenged  in  the  petition 
that  the  dog  was  in  the  habit  of  attacking,  biting, 
chasing  and  frightening  teams,  and  it  is  claimed  that 
evidence  that  he  would  chase  them  in  the  road  did  not 
support  the  averments  of  the  petition.  This  position 
does  not  appear  to  us  to  be  well  taken.  Evidence  that 
the  dog  was  habitually  frightening  teams  by  chasing, 
barking,  biting,  or  in  any  other  way,  was  competent; 
and  the  same  thought  is  sufficient  answer  to  the  claim 

fViof    fVin   frorrlipf.   ift    nnnfrnrv    fn    fViA    AvirlATiPA.    VkAP.fliiSA 
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tiff  alleges  the  defendants  are  liable.  It  is  clainaed  by 
the  plaintiff,  and  there  is  abundant  evidence  to  estab- 
lish the  fact,  that  the  dog  not  only  chased  and  ran  at 
the  horse,  but  that  he  grabbed  and  bit  him.  Now^  it 
is  true  that  there  was  no  evidence  that  the  dog  had 
before  that  actually  bit  a  team,  or  a  horse  in  a  team, 
but  there  was  abundant  evidence  that  he  was  just  that 
kind  of  a  howling  nuisance  which  is  a  menace  to  the 
traveling  public,  and  a  terror  to  restive  and  nervous 
horses. 

IV.  Exceptions  were  taken  to  the  greater  part  of 
the  charge  given  by  the  court  to  the  jury,  and  to  the 
^  . .        refusal  to  give  certain  instructions  asked 

fe'l5^"°''"  by  the  defendants.  We  have  carefully 
examined  these  objections,  and  find  no 
error  in  the  respects  claimed.  Some  of  them  are 
founded  upon  the  thought  that  the  court  charged  the 
jury  upon  facts  of  which  there  was  no  evidence ;  others 
are  criticisms  upon  the  structure  of  sentences  in  the 
instnictions,  and  the  meaning  thereof.  They  are  criti- 
cisms which  are  based  ^upon  reasoning  which  is  too 
refined  for  practical  application  in  the  administration 
of  justice.  It  is  unnecessary  to  separately  discuss 
them.  The  charge  to  the  jury  is  a  full,  clear,  and 
concise  statement  of  the  law  applicable  to  the  case, 
and  we  discover  nothing  erroneous  in  it,  and  nothing 
which  could  possibly  mislead  the  juiy  from  a  proper 
consideration  of  the  facts  as  applied  to  the  law. 

V.  The  jury  returned  a  verdict  for  one  thousand, 
five  hundred  dollars.  It  is  claimed  that  this  amount 
fi.  _. .       is  excessive.     The  plaintiff  is  a  young  girl, 

vJSift*'       iiow  about  eighteen  years  old.     The  injury 
shfi   received  bv  contact  with  the   barbed 
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medicine  sixteen  years.  Treated  plaintiff  from  time 
she  was  hurt.  I  found  her  suffering  from  what  was 
supposed  to  be  a  lacerated  wound;  that  is,  on  the  left 
side  of  the  face  at  the  angle  of  the  jaw,  and  extended 
four  inches,  possibly  four  and  one  half,  in  length,  and 
one  half  or  three  quarters  deep.  The  wound  was  gap- 
ing, and  edges  were  very  ragged  and  lacerated.  I 
think  I  could  place  the  index  finger  full  length  in  the 
wound,  and  not  more  than  be  even  with  the  margin 
of  surface.  There  were  no  hemorrhage.  They  had 
staunched  that  with  a  handkerchief.  You  could  see  the 
external  coats  of  the  blood  vessels.  Pain  was  marked. 
I  think  about  thirty  stitches  were  required.  Think 
wound  was  at  least  one  half  or  three  quarters  of  an 
inch  longer  than  the  scar.  Think  I  visited  her  three 
times  before  she  came  to  Perry,  once  each  day.  Fever 
was  marked,  but  not  severe.  Indications  of  pain  were 
marked.  Visited  her  to  the  ninth,  and  possibly  to 
the  eleventh  day,  twice  a  day  after  she  came  to  Perry. 
Dressed  the  wound  each  time.  Fever  symptoms  con- 
tinued until  about  the  eleventh,  day.  It  was  somewhat 
over  a  month,  think  not  quite,  when  I  paid  her  the 
last  visit.  However,  I  made  her  one  visit  after  she 
was  taken  from  Perry.  There  was  a  tendency  to  form 
a  sinus,  an  open  tube,  reaching  from  the  wound  to  the 
surface.  These  indications  continued  until  I  succeeded 
in  removing  them  two  or  three  weeks  after  she  went 
home.  I  saw  her  last,  some  time  in  December.  Wound 
was  not  entirely  healed ;  was  discharging.  Have  given 
her  treatment  since  that  time,  electrical  in  character, 
with  the  intention  of  absorbing  the  growth  that  seemed 
to  roll  out  between  the  lips  of  the  wound.  The  scarred 
condition  of  her  face  as  it  appears  now  is  permanent. '^ 
The  bill  paid  for  medical  services  was  about  seventy 
five  dollars.  Add  to  this  the  proper  compensation  for 
the  necessary  nursing,  care,  and  attention,  and  to  this 
add  the  pain  and  suffering,  mental  and  physical,  and 
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above  all  the  fact  that  the  plaintiflE  must  go  through 
life  with  her  face  disfigured,  and  it  can  not  be  said 
that  the  verdict  is  excessive,  even  if  it  be  founded 
upon  actual  damages.    Affibmed. 


8.  M.  Moobe,  Administrator,  Appellee,  v.  Keokuk  & 
Westebn  Railway  Company,  Appellant. 

1.  Negligence:  DAMAGES:  yerdiot.  A  verdict  of  six  hundred  dollars 
for  the  negligent  killing  of  a  man  seventy-one  years  of  age,  whom  the 
evidenoe  shows  to  have  been  of  snch  industrious  and  economical 
habits  that  he  might  have  earned  more  than  a  living  in  the  manage* 
ment  of  his  eighty  acre  farm,  is  not  excessive. 

2.  Railroads:  personal  injury:  contributory  neoligince:  evi- 
dence. In  an  action  to  recover  damages  for  the  negligent  killing  of 
a  man  at  a  highway  crossing,  it  appeared  that  the  highway  approached 
the  crossing  by  a  gradual  descent  until  within  thirty  or  forty  feet  of 
the  railroad,  from  which  point  the  road  was  level ;  that  when  the 
deceased  was  within  thirty  or  forty  feet  of  the  crossing  he  could  have 
seen  the  approaching  train  if  he  had  looked,  and  that  the  train  must 
then  have  been  more  than  two  hundred  feet  distant;  that  the  danger- 
ous character  of  the  crossing  was  known  to  the  deceased,  but  it  did 
not  appear  that  he  stopped  to  look  if  any  train  was  approaching,  and 
according  to  the  undisputed  evidence  of  two  witnesses  he  approached 
the  crossing  with  his  horse  on  a  trot.  Held,  that  the  evidence  of  con- 
tributory negligence  was  such  that  a  verdict  for  the  plaintiff  must 
be  set  aside. 

Appeal  from  Appanoose  District   Court. — Hon.  W.  I. 
Babb,  Judge. 

Wednesday,  Octobeb  11, 1893. 

The  plaintiff  states  as  his  cause  of  action  that  on 
October  20,  1890,  while  deceased  was  using  due  care, 
the  defendant  negligently  ran  a  train  of  cars  and  engine 
against  the  deceased,  whereby  he  was  killed ;  that  the 
defendant  was  not  only  negligent  in  operating  said 
train,  but  did,  at  the  time,  maintain  a  defectively  con- 
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structed  highway  crossing.  The  plaintiflE  asks  judg- 
ment for  ten  thousand  dollars.  The  defendant 
answered,  denying  generally,  and  upon  these  issues  the 
case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiflE  for  six  hundred  dollars.  The 
defendant  appeals. — Reversed. 

F.  T.  Hughes  and  Tannehilly  Vermillion  <&  VermiU 
lioHj  for  appellant. 

Gray  D.  Porter ^  for  appellee. 

Given,  J. — I.  At  the  close  of  the  evidence  on 
behalf  of  the  plaintiflf  the  defendant  moved  to  take  the 
1.  nbomoencb:  casc  from  the  jury  upon  two  grounds, 
veJdict**  namely,  because  no  damage  to  the  estate  of 
deceased  had  been  shown,  and  because  the  evidence 
showed  that  the  deceased  was  guilty  of  negligence 
directly  contributing  to  the  cause  of  his  death.  The 
motion  was  overruled,  to  which  the  defendant  excepted. 
These  questions  were  preserved  in  the  further  progress 
of  the  case,  and  are  the  only  ones  urged  in  argument 
by  the  appellant. 

The  appellant's  claim  as  to  the  measure  of  damages 
is  stated  thus:  '*It  is  such  damages  as  the  estate  of 
the  deceased  suflEered  pecuniarily  by  his  death.  Noth- 
ing can  be  allowed  on  account  of  pain  and  suffering 
and  distress  of  his  family  on  account  thereof,  or  for 
loss  of  his  society.  His  occupation,  annual  earnings, 
age,  health,  habits,  and  estate  may  be  shown  as  afiPect- 
ing  the  question  of  damages.  His  probable  earnings, 
less  his  expenses,  constitute  the  measure  of  his  dam- 
ages.'' The  instructions  given  are  in  accord  with  this 
statement  of  the  rule  and  the  authorities  cited.  No 
complaint  is  made  against  the  instructions,  but  the 
contention  is  that  the  evidence  showed  that  because  of 
his  advanced  age,  seventy-one  years,  and  consequent 
infirmities,  the  deceased  was  incapable  of  earning  more 
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than  a  living,  and  in  a  few  years  would  have  become 
incapable  of  earning  anything.  It  is  unnecessary  that 
we  here  discuss  the  evidence.  It  is  sufficient  to  say 
that  it  was  a  question  of  fact  for  the  jury,  and  that 
there  was  evidence  tending  to  show  that  his  industrious 
and  economical  habits  were  such  that  the  deceased 
would  have  earned  more  than  a  living  in  the  manage- 
ment of  his  eighty  acre  farm.  Under  the  evidence  we 
would  not  be  warranted  in  setting  aside  the  verdict 
because  of  the  damages  allowed. 

II.  In  considering  the  question  of  contributory 
negligence  it  is  necessary  to  notice  the  facts  with  care. 
The  defendant's  railroad  runs  southeast 
pereSJif'inju-  from  Ccnterville,  crossing  an  east  and 
^jegjjKence:  wcst  pubUc  highway,  about  two  miles 
southeast  of  the  city,  at  what  is  known  as 
''Brannon's  Crossing.''  Two  other  highway  crossings 
are  passed  between  Brannon's  crossing  and  the  city. 
Brannon's  crossing  is  at  the  southeast  end  of  a  railroad 
cut  six  hundred  and  sixty  feet  long.  The  surface  in 
the  northwest  angle  between  the  railroad  and  the  high- 
way is  high,  covered  with  brush,  and  prevents  a  view 
of  the  railroad  from  the  highway  towards  the  city  for 
some  distance  until  near  the  crossing.  Most  of  the 
evidence  relates  to  experiments  made  for  determining 
at  what  point  in  the  highway,  west  of  the  crossing,  a 
train  could  be  seen  approaching  from  the  city,  and  at 
what  distance  from  the  crossing.  The  evidence  shows 
without  conflict  that  the  sides  of  the  cut  were  sloping; 
that  the  view  of  the  track  became  more  extended  as 
you  approached  the  crossing  from  the  west,  and  that 
when  within  fifteen  to  twenty  feet  of  the  crossing  the 
track  is  in  full  view  up  to  the  city.  We  need  not  dis- 
cuss the  various  experiments  in  detail.  It  is  sufficient 
to  say  that  they  show  that  a  person  seated  in  a  buggy, 
such  as  the  deceased  was  in,  at  a  point  in  the  highway 
Vol.  89—15 
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forty-five  feet  west  of  the  crossing,  could  see  the  smoke- 
stack and  a  little  of  the  top  of  the  boiler  of  an  engine 
standing  three  hundred  and  thirty  feet  northwest  of  the 
crossing,  and  that  the  view  expands  as  you  near  the 
crossing.  It  also  appears  that  the  railway  could  be 
seen  from  the  highway,  west  of  the  high  ground  spoken 
of,  for  some  distance  north  of  the  cut.  The  deceased 
resided  a  short  distance  west  of  the  crossing,  and  was 
familiar  with  it  and  the  time  of  trains.  On  the  fore- 
noon of  October  20, 1890,  accompanied  by  his  wife  and 
grandson,  he  started  east  on  the  highway  in  a  low 
phaeton  drawn  by  one  horse.  Mrs.Brannon  was  seatM 
with  her  husband,  and  the  boy  was  standing  on  the 
hind  axle  or  spring.  They  were  seen  by  a  man  at  a 
distance  to  approach  the  crossing  at  a  trot.  The  train, 
consisting  of  engine,  baggage  car,  and  two  coaches,  left 
Centerville  at  8:44  a.  m.,  twenty-nine  minutes  late,  and 
approached  Brannon's  crossing  at  a  speed  of  about 
forty  miles  an  hour.  The  engine  struck  the  buggy 
between  the  wheels,  injured  the  horse,  and  instantly 
killed  all  three  occupants. 

There  is  no  evidence  whatever  to  sustain  the 
charge  that  the  crossing  was  defective,  or  that  its  con- 
dition was  the  cause  of  the  accident.  There  was  a 
ditch  about  six  feet  wide  along  the  west  side  of  the 
railroad.  This  was  bridged  with  plank  fourteen  feet 
long,  laid  parallel  with  the  rails,  thus  narrowing  the 
wagon  track,  but  affording  ample  width  for  crossing, 
but  not  for  turning.  The  jury  must  have  found  that 
the  train  was  negligently  operated,  in  that  no  warning 
signal  was  given  of  its  approach  to  the  crossing.  There 
is  a  conflict  in  the  evidence  on  this  subject,  but,  as  the 
appellant  does  not  question  this  finding  in  argument, 
we  are  not  called  upon  to  consider  it,  except  as  it  relates 
to  the  question  whether  or  not  the  deceased  was  negli- 
gent. 

The  highway  approached  the  crossing  from  the 
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west  by  a  gradual  descent  until  within  about  thirty  or 
forty  feet,  from  which  point  the  road  was  level.  There 
was  nothing  to  prevent  stopping  and  standing  a  team 
in  the  road  at  any  point  west  of  the  crossing.  The  only 
direct  evidence  as  to  the  actions  of  those  in  the  buggy 
is  that  of  the  witness  who  saw  them  from  a  distance  and 
the  engineer.  The  fii'st  witness  saw  them  coming  down 
the  hill  at  a  trot,  but  could  not  see  them  at  the  crossing. 
The  engineer  states  that  when  within  two  hundred 
feet  of  the  crossing  he  saw  the  horse's  head  approach- 
ing the  crossing  at  a  trot,  thirty  or  thirty-five  feet  from 
it.  Saw  that  there  were  people  in  the  buggy.  **I  could 
see  them  looking  right  at  me.''  He  also  states  that  he 
did  all  he  could  to  stop  the  train,  giving  in  detail  what 
he  did. 

The  foregoing  are  the  material  facts,  and  are 
unquestioned  in  the  evidence.  It  is  from  them  that 
we  are  to  determine  whether  the  deceased  was  guilty  of 
negligence  contributing  to  his  death.  The  rule  as  to 
the  care  which  the  deceased  was  required  to  exercise  is 
stated  in  Nixon  v.  C,  R.  I.  <&  P.  R'y  Co.,  84  Iowa,  331, 
as  follows :  **  It  is  conceded  by  counsel  for  the  appellant 
that,  ordinarily,  there  is  no  excuse  for  one  about  to  cross 
a  railroad  track  to  recklessly  drive  upon  the  crossing 
without  stopping  and  looking  and  listening  for  an 
approaching  train;  and  this  rule  has  so  frequently  been 
announced  by  this  court,  as  well  as  the  courts  else- 
where, that  we  need  not  cite  the  cases.  Probably  as 
clear  a  statement  of  the  rule  as  has  been  made  is  to  be 
found  in  Pierce  on  Railroads,  page  343.  It  is  as  fol- 
lows: 'A  traveler  upon  a  highway,  when  approaching 
a  railroad  crossing,  ought  to  make  a  vigilant  use  of  his 
senses  of  sight  and  hearing  in  order  to  avoid  a  collis- 
ion. This  precaution  is  dictated  by  common  prudence. 
He  should  listen  for  signals,  and  look  in  the  different 
directions  from  which  a  train  may  come.  If,  by  neg- 
lect of  his  duty,  he  suffers  injury  from  a  passing  train, 
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he  can  not  recover  of  the  company,  although  it  may 
itself  be  chargeable  with  negligence,  or  have  failed  to 
give  the  signals  required  by  statute,  or  be  running,  at 
the  time,  at  a  speed  exceeding  the  usual  rate.' ''  See, 
also,  Haines  v.  III.  Cent.  Railway  Co.,  41  Iowa,  227. 
This  rule  has  been  so  repeatedly  and  uniformly  an- 
nounced as  not  to  require  further  citation. 

It  was  the  duty  of  the  deceased  to  look  and  listen 
for  trains  before  going  upon  the  crossing.  This  cross- 
ing was  known  by  him  to  be  unusually  dangerous,  and 
therefore  it  was  his  duty  to  exercise  greater  care.  That 
he  did  not  hear  the  train  in  time  to  avoid  the  collision 
is  evident  from  the  fact  that  it  occurred,  for  he  surely 
would  not  have  gone  into  the  danger  had  he  known  of 
it  in  time  to  avoid  it.  The  question  is  whether,  by 
the  exercise  of  care,  he  could  have  known  of  it  in 
time  to  avoid  the  collision.  The  fact  that  the  train  was 
behind  its  schedule  time  did  not  warrant  him  in  pre- 
suming that  it  had  passed,  or  excuse  him  from  listen- 
ing and  looking.  Trains  are  often  behind  time,  and 
railroad  companies  have  a  right  to  run  trains  over  their 
tracks  at  any  time.  No  one  survives  to  tell  whether  or 
not  the  deceased  stopped  to  listen,  or  listened  without 
stopping.  The  witness  who  saw  him  coming  down  the 
hill  on  a  trot  says  he  continued  at  that  gait  as  long  as 
he  could  see  him.  The  engineer  says  the  horse  was 
trotting  when  he  first  saw  him.  The  distances  and  speed 
of  the  train  and  horse  indicate  quite  clearly  that  the 
deceased  did  not  stop  to  listen. 

The  deceased  had  a  right  to  act  upon  the  presump- 
tion that  the  usual  warning  signals  for  the  crossing 
would  be  given.  We  have  seen  that  acording  to  the 
finding  of  the  jury  the  signals  were  not  given,  and 
hence  it  is  argued  that  the  deceased  could  not  hear  the 
approaching  train,  even  by  stopping  and  listening.  In 
the  absence  of  signals,  the  only  warning  to  be  heard 
was  the  usual  noise  of  the  train  running  into  and 
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through  the  cut.  Whether  by  attentive  listening,  the 
deceased  could  hear  the  noise  of  the  train,  depended  on 
the  direction  of  the  wind,  and  the  effect  of  the  walls  of 
the  cut,  and  the  high  ground  that  obstructed  the  view. 
The  facts  do  not  warrant  the  conclusion  that  in  the 
absence  of  signals  the  deceased  could  have  heard  the 
train  in  time  to  have  avoided  the  accident,  or  that  he 
did  not  listen.  Evidence  that  signals  were  given  at 
the  two  crossings  between  the  place  of  the  accident  and 
the  city  is  uncontradicted;  but  it  does  not  appear  that 
those  signals  could  be  heard  by  the  deceased,  or  that 
he  was  required  to  act  upon  them. 

We  now  inquire  whether,  from  the  evidence,  it 
appears  that,  by  the  exercise  of  care,  the  deceased  could* 
have  seen  the  train  in  time  to  have  avoided  the  collis- 
ion. He  could  not  have  seen  it  from*  the  point  where 
the  track  was  in  sight,  west  of  the  high  ground  in  the 
angle,  because  it  is  clear  from  the  speed  of  the  train 
and  buggy  that  the  train  had  not  reached  that  point 
of  view  until  after  the  deceased  had  passed  it.  His  next 
opportunity  for  seeing  the  train  was  forty-five  feet  west 
of  the  crossing.  This  is  the  longest  distance  given  by 
any  of  the  experiments.  From  that  point  of  view  the 
train  would  be  seen  three  hundred  and  forty-four  feet 
from  the  crossing.  Here  again,  it  is  evident  from  the 
speed  of  the  train  and  buggy  that  the  train  had  not 
reached  that  point  when  the  deceased  passed  the  point 
forty-five  feet  west  of  the  crossing.  While  the  engineer 
was  not  in  a  position  to  estimate  distance  accurately, 
his  evidence  is  entitled  to  careful  consideration.  Though 
his  statement  of  distances  may  not  be  exact,  his  state- 
ment that  he  was  watching,  that  he  saw  the  horse  going 
at  a  trot,  then  the  buggy  and  people  in  it  looking  at 
him,  are  statements  of  facts.  If  he  was  watching  as 
was  his  duty,  he  must  have  seen  the  buggy  and  peo- 
ple as  soon  as  they  could  have  seen  the  train.  As  the 
view  of  the  track  enlarges  as  you  near  the  crossing,  it  is 
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evident  that  the  buggy  must  have  been  thirty  or  more 
feet  from  the  crossing  when  first  seen,  and  the  train 
more  than  two  hundred  feet.  Had  the  deceased  been 
looking  at  that  time,  he  must  surely  have  seen  the  train 
in  time  to  stop.  The  statement  of  the  engineer  that 
the  people  were  looking  at  him  has  reference  to  a 
moment  later,  when  he  was  hurrying  from  his  seat  to 
reverse  the  engine,  and  when  it  was  too  late  to  stop  the 
trotting  horse.  The  deceased  had  opportunity  to  see 
the  train  and  avoid  the  danger,  but  he  did  not.  But 
one  conclusion  can  be  reached  from  the  facts,  and  that 
is  that  the  deceased  was  negligent  in  going  upon  that 
crossing  when  and  as  he  did,  and  that  his  negligence 
*  contributed  to  cause  his  death.     Reveesed. 


Cawkee  City  State  Bank,  Appellee,  v.  Wm.  Jennings, 
AND  Anna  Jennings,  Intervenor,  Appellants. 

1.  Attachment:  amendment  to  petition:  effect.  Where  in  an 
action  by  attachment  upon  a  promissory  note  the  defendant  answered, 
imder  oath,  denying  the  signature  to  the  note,  or  that  he  authorized 
the  same,  and  thereupon  the  plaintiff  amended  his  petition  by  adding 
a  second  count,  asking  to  recover  upon  an  open  account  in  the  same 
amount,  and  alleging  that  said  count  was  upon  the  same  cause  of 
action  as  set  out  in  the  original  petition,  and  upon  this  count  the  jury 
found  that  the  plaintiff  was  entitle  to  recover,  held,  that  the  attach- 
ment was  not  wrongfully  sued  out  because  of  the  plaintiff's  failure 
to  recover  upon  the  count  in  his  original  petition. 

2.   :  :  .     Both  of  said  counts  of  the  petition  being 

upon  the  same  cause  of  action,  held,  that  a  counterclaim  for  malicious 
prosecution,  which  had  not  matured  at  the  time  of  the  filing  of  the 
original  petition,  was  not  available  as  against  said  second  count. 

3.  :  GROUNDS:  nonresidence:  evidence,    a  farmer  temporarily 

residing  in  this  state  for  the  purpose  of  feeding  cattle,  with  the 
expectation  of  ultimately  returning  to  Kansas,  where  his  wife  and 
children  resided,  is  not  a  resident  of  this  state. 

4.  Special  Verdict :  right  to  have  interrogatories  submitted  to 
JURY.  The  refusal  to  submit  to  the  jury  an  interrogatory  bearing  upon 
an  important  question  in  a  cause,  and  incident  to  the  main  issues, 
but  not  calling  for  the  determination  of  on  ultimate  fact,  10  without 
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prejudice,  when  such  inquiry  is  covered  by  the  instructions  to  the 
jury,  and  by  special  findings  to  other  interrogatories. 

5.  Attachment:  intervention.  The  attachment  herein  being  valid 
under  the  amendment  to  plaintiffs  petition,  held,  that  a  petition  of 
intervention  claiming  the  attached  property  under  a  conveyance 
made  after  the  levy  of  the  attachment  under  the  original  petition, 
but  before  the  filing  of  the  amendment  was  properly  dismissed. 

Appeal  from  Harrison  District  Court. — Hon.  Geobgb 
W.  Wakefield,  Judge. 

Thuesday,  October  12,  1893. 

June,  15,  1891,  the  plaintiff  commenced  this 
action  to  recover  of  the  defendant  two  thousand  dollars 
and  interest  upon  a  promissory  note  for  that  amount, 
dated  December  4,  1890.  The  plaintiff  also  sued  out 
an  attachment,  alleging  as  ground  therefor  that  the 
defendant  was  a  nonresident  of  the  state  of  Iowa.  The 
defendant  answered  under  oath  denying  that  he  signed 
or  authorized  the  signing  of  his  signature  to  said 
note,  and  asking  by  way  of  counterclaim  to  recover 
damages  for  the  wrongful  suing  out  of  said  attach- 
ment. Thereupon  the  plaintiff  amended  the  petition 
by  adding  a  second  count,  asking  to  recover  on  account 
for  money  advanced  and  loaned  to  the  defendant, 
with  interest,  amounting  to  two  thousand  dollars,  and 
alleging  that  said  count  wds  for  the  same  cause  of 
action  set  out  in  the  original  petition.  The  defendant 
filed  his  amended  and  substituted  answer,  denying  the 
execution  of  the  note,  and  that  he  was  indebted  to  the 
plaintiff  on  the  account.  He  asked,  by  way  of  counter- 
claim, damages  on  the  attachment  bond  for  the  wrongful 
suing  out  and  levy  of  the  attachment.  He  also  asked, 
as  counterclaim  to  the  cause  of  action  set  up  in  said 
second  count  of  the  petition,  damages  for  an  alleged 
malicious  prosecution  for  selling  and  concealing  mort- 
gaged property.  The  plaintiff's  demurrer  was  sustained 
to  this  last  mentioned  counterclaim.    The  defendant 
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moved  that  the  plaintiff  be  required  to  elect  upon  which 
count  of  the  petition  it  would  proceed  to  trial,  which 
motion  was  overruled.  Thereupon  the  case  was  tried 
to  a  jury  upon  the  issues  joined,  and  a  verdict  returned 
in  favor  of  the  plaintiff  on  the  second  count  for  one 
thousand,  nine  hundred  and  eighty-six  dollars  and  fifty 
cents.  Special  findings  were  also  returned,  showing 
that  the  jury  found  for  the  plaintiff  on  said  second 
count,  and  finding  that  the  defendant  was  not  a  resi- 
dent of  this  state  when  the  attachment  was  sued  out, 
that  it  was  not  wrongfully  sued  out,  and  that  the 
defendant  was  not  entitled  to  damages  on  his  counter- 
claim for  a  wrongful  suing  out  of  the  attachment. 
While  the  action  was  pending,  the  attached  property 
was  sold  as  perishable,  and  the  proceeds  held  to  await 
the  result  of  the  litigation.  After  verdict,  and  before 
judgment,  Anna  Jennings  intervened,  claiming  the  pro- 
ceeds of  the  sale  under  a  bill  of  sale  from  the  defendant, 
made  September  15,  1891.  The  plaintiff's  motion  to 
dismiss  the  petition  of  intervention  was  sustained,  and 
the  defendant's  motion  for  a  new  trial  overruled. 
Judgment  was  entered  for  the  plaintiff  on  the  verdict, 
and  that  the  proceeds  of  the  sale  of  the  attached  prop- 
erty be  applied  thereon,  and  that  any  surplus  be  paid 
to  intervenor.  The  defendant  and  the  intervenor 
appeal.    Affiemed. 

E.  Duffy  and  S.  H.  Cochran,  for  appellants. 

D.  M.  Thorpe  and  H.  H.  Boadifery  for  appellee 

Given,  J. — I.     The  attachment  in  this  case  was 

issued  upon  the  plaintiff  declaring  that  defendant  was 

1.  Attachment:     indebted  as  charged  in  the  first  count  of 

t?*p5titfon?      the  petition.     The  sole  issue  joined  on 

effect  |.j^^|.   ^Qm^j.  ^^    whether  the  defendant 

executed  the  promissory  note  therein  declared  upon. 
If  he  did,  he  was  indebted  in  the  amount  evidenced  by 
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the  note;  if  he  did  not,  the  plaintiff  was  not  entitled 
to  recover  on  that  count.  The  plaintiff  was  not 
entitled  to  an  attachment  unless  there  were  more  than 
five  dollars  due  on  its  demand.  Code,  section  2953. 
The  jury  found  against  the  plaintiff  on  the  first  count, 
or,  in  other  words,  failed  to  find  that  there  was  any- 
thing due  to  the  plaintiff  on  its  demand  as  stated  in 
said  first  count.  If  this  was  all  that  appeared  in  the 
record,  it  would  be  clear  that  the  attachment  was 
wrongfully  sued  out.  We  have  seen,  however,  that 
after  the  attachment  was  sued  out  and  levied,  and 
after  the  defendant  had  denied  that  he  executed  the 
note,  the  plaintiff  amended,  setting  up  the  same  cause 
of  action  in  a  second  count  in  the  form  of  an  account 
for  money  advanced  and  loaned  subsequent  to  October 
11,  1890,  which  was  due  and  unpaid  at  the  time  this 
action  was  commenced,  and  recovered  thereon. 

Several  of  the  errors  assigned  by  the  appellants 
rest  upon  the  claim,  that  the  plaintiff's  right  to  an 
attachment  depended  upon  its  being  entitled  to  recover 
upon  the  first  count ;  that  the  second  count  presented 
a  new  and  different  cause  of  action,  and,  therefore, 
was  subject  to  be  offset  by  the  defendant's  counter- 
claim for  damages  for  malicious  prosecution,  to  which 
the  demurrer  was  sustained.  The  omission  of  sections 
2934  and  2936  of  the  Revision  from  the  Code  of  1873 
remits  parties  to  the  common  law  rule  allowing  the 
same  cause  of  action  to  be  pleaded  in  different  counts. 
Pearson  v.  Mill,  d  St.  P.  R'y  Co.,  45  Iowa,  498.  The 
plaintiff  expressly  states  in  the  second  count  that  it  is 
for  the  same  cause  of  action  stated  in  the  first.  The 
reason  for  the  amendment  is  shown  by  the  uncontra- 
dicted evidence  that  the  plaintiff  prepared  the  note  to 
cover  what  is  claimed  on  the  account,  sent  it  to  the 
defendant  by  mail  for  execution,  and  received  it  back 
by  mail,  purporting  to  be  duly  signed.  The  defendant 
denied  under  oath  that  he  had  signed  or  authorized  the 
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signing  of  his  name;  and  the  plaintifiE,  having  no 
witness  to  the  signing,  amended,  setting  up  the  account 
which  formed  the  consideration  for  the  note,  alleging 
that  it  was  due  at  the  commencement  of  the  action, 
and  asking  to  recover  on  one  or  the  other  count.  The 
cause  of  action  was  the  indebtedness.  If  the  note  was 
genuine,  it  evidenced  that  indebtedness;  if  not,  then 
the  account  and  the  checks  or  other  writings  upon 
which  it  was  based  were  the  evidence.  See  Pearson  v. 
Mill,  d  St.  P.  Railway  Co.,  45  Iowa,  498.  Yoimg  v. 
Broadbentj  23  Iowa,  539,  is  not  in  point.  In  that  case 
the  amendment  not  only  set  up  a  distinct  cause  of 
action  from  that  originally  pleaded,  and  upon  which 
the  attachment  was  issued,  but  one  that  was  incon- 
sistent therewith,  and  which  did  not  exist  at  the  time 
the  attachment  was  sued  out.  It  was  held,  under  the 
facts  of  that  case,  that  by  the  amendment  the  plaintiff 
had  abandoned  his  first  cause  of  action,  and  that  the 
attachment,  therefore,  was  wrongfully  sued  out.  In 
Leekins  v.  Nordyke  &  Marmon  Co.,  66  Iowa,  472,  the 
plaintiff  pleaded  in  one  count  a  contract  as  made  with 
the  defendant,  and  as  made  with  the  defendant's  agent, 
and  ratified  by  the  defendant.  It  was  held  that  the 
plaintiff  could  have  been  required  to  elect  on  which 
allegation  he  would  rely,  or  to  set  them  out  in  different 
counts,  but,  as  that  was  not  done,  both  questions  were 
properly  submitted  to  the  jury.  Bundy  v.  McKee,  29 
Iowa,  253,  holds  that  an  insuflScient  statement  of  a 
ground  for  an  attachment  is  not  cured  by  an  amend- 
ment filed  after  the  attachment  issued,  stating  a  suflB- 
cient  cause  as  existing  at  the  time  of  the  amendment. 
'*The  affidavit  should,  therefore,  have  shown  that  the 
cause  alleged  existed  at  the  time  the  action  was  com- 
menced or  the  writ  issued.''  The  amendment  in  this 
case  does  show  that  the  cause  therein  stated,  the 
indebtedness,  did  exist  at  the  time  this  action  was 
commenced  and  the  writ  issued.    The  second  count  of 
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the  plaintiff's  petition  does  not  state  a  distinct  and 
different  cause  of  action  from  that  stated  in  the  first, 
but  the  same  in  a  different  form.  It  follows,  therefore, 
that  the  defendant's  motion  to  require  the  plaintiff  to 
elect  on  which  count  it  would  proceed  was  properly 
overruled,  and  that  a  recovery  upon  the  second  count 
sustains  the  plaintiff's  right  to  the  attachment  so  far 
as  there  being  a  debt  due  is  concerned. 

II.  It  follows  from  the  conclusion  just  announced 
that  the  demurrer  to  the  defendant's  counterclaim  for 

damages  for  malicious  prosecution  was 
'  *  *  '  rightfully  sustained.  ''No  action  can  be 
maintained  for  malicious  prosecution  until  the  action 
complained  of  is  ended."  Brooks  v.  Westovery  65 
Iowa,  369.  The  prosecution  complained  of  was  not 
ended  until  September  3,  1891;  therefore,  the  defend- 
ant had  no  cause  of  action  prior  to  that  date.  To  be 
available  as  a  counterclaim,  this  cause  of  action  must 
have  been  held  by  the  defendant  when  this  suit  was 
commenced,  June  15,  1891.  Code,  section  2659.  The 
second  count  not  being  a  new  or  different  cause  of 
action,  the  defendant  was  not  entitled  to  maintain 
this  counterclaim  as  against  it. 

III.  Our  conclusion  also  answers  the  appellant's 
objection  to  the  fourth  and  seventh  paragraphs  of  the 

charge  given,  and  to  the  refusal  to  give 
noppeiiidence:'  the  fourth  instructiou  asked.     The  third 

eridence. 

instruction  asked  was  fully  covered  by 
those  given,  and,  therefore,  was  properly  refused. 
The  court  submitted  the  question,  whether  the  defend- 
ant was  a  nonresident  of  this  state  at  the  time  the 
attachment  was  sued  out,  to  the  jury.  The  appellant 
contends  that  the  uncontroverted  evidence  shows  that 
he  was  then  a  resident  of  this  state,  and  that  the  jury 
should  have  been  so  instructed.  The  evidence  set  out 
in  the  appellant's  abstract  might  be  construed  as  show- 
ing residence  in  this  state,  but  the  cross-examination  of 
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Mr.  Jennings,  set  out  in  appellee's  abstract,  which  is 
not  denied,  shows  quite  clearly  that  he  was  not  a  resi- 
dent of  this  state.  He  says  that  his  wife  and  five 
children  then,  and  continuously  before,  lived  in  Kan- 
sas, and  never  lived  in  Harrison  county,  Iowa;  that 
corn  was  short  in  Kansas,  and  he  came  to  Iowa  tem- 
porarily for  the  purpose  of  feeding  cattle,  with  the 
expectation  of  returning  when  he  got  through  feeding, 
and  that  while  here  he  made  his  home  at  Mr.  Osborn's. 
There  was  no  error  in  submitting  the  question  of  res- 
idence, nor  in  the  finding  that  the  defendant  was  not 
a  resident  of  this  state. 

IV.  The  defendant  complains  of  the  refusal  to 
submit  the  following  special  finding:     '*Was  it  under- 
stood and  agreed  that  the  two  thousand 

*  dfc"t?HKhfto    dollar  note  of  October  11,  1890,  should  be 
atop1e»°Rubmic-  credited  to  the  defendant,  to  be  drawn  on 

ted  to  Jury.  ' 

by  him!''  This  is  not  the  note  set  out  in 
the  first  count,  but  one  of  several  given  by  the  defend- 
ant in  the  course  of  his  dealings  with  the  plaintiff. 
The  question  asked  to  be  submitted,  though  important, 
is  not  as  to  an  ultimate  fact,  but  an  incident  to  the 
main  issues.  This  inquiry  was  fully  covered  by 
instructions,  and  embraced  in  the  special  findings  sub- 
mitted. We  see  no  prejudice  to  the  defendant  by  the 
refusal.    Phoenix  v.  Lambj  29  Iowa,  352. 

V.  The  claim  of  the  intervenor  to  the  proceeds  of 
the  sale  of  the  attached  property,  under  the  bill  of  sale 
6.  attachmbht:     ^^  ^^^  ^^  September  15,  1891,  rests  upon 

•  intervention:  ^^^  contention  that  under  the  findings  of 
the  jury  there  was  nothing  due  under  the  first  count, 
and,  therefore,  the  attachment  was  wrongfully  sued  out, 
and  gave  no  interest  to  the  plaintiff  in  the  attached 
property.  We  have  held  that  the  recovery  on  the  sec- 
ond count  sustains  the  attachment,  so  far  as  there 
being  a  debt  due  at  the  time  the  writ  was  sued  out,  and 
as,  under  the  findings  of  the  jury,  the  attachment  was 
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authorized  in  other  respects,  it  follows  that  the  inter- 
venor's  petition  was  properly  dismissed. 

This  disposes  of  all  questions  presented,  and  leads 
us  to  the  conclusion  that  the  judgment  of  the  district 
court  must  be  affirmed. 


John    Doud,   Jb.,  Appellee,  v.  Caleb  H.  Blood  et 

al.j  Appellants.  j^  m 

1.  Tax  Title:  validity  against  prior  mortgage:   redemption  by 

GRANTEE  OF  MORTGAGOR:  DELAY  IN  PROCURING  DEED.   A  taX  deed, 

issued  eleven  years  after  the  tax  sale,  to  the  grantee  of  one  who  was 
the  owner  of  said  property  at  the  time  of  the  sale,  will  not  give  to 
said  grantee,  and  those  claiming  under  him,  a  title  to  said  real  estate 
superior  to  a  mortgage  made  by  said  owner,  and  which  was  duly 
recorded  prior  to  the  conveyance  to  said  grantee. 

2.  Practice  in  Supreme  Gourt:  questions  considered  on 
APPEAL.  The  supreme  court  will  not  consider  mere  questions  of 
proper  computation  of  the  amount  of  a  decree  in  an  equity  cause  un- 
less the  matter  has  been  presented  specifically  to  the  district  court. 

Appeal  from    Webster   District    Court. — Hon.    S.   M. 
Weaveb,  Judge. 

Thubsday,  Ootobeb  12,  1893. 

This  is  a  suit  in  equity  to  foreclose  a  mortgage  upon 
certain  real  estate.  There  was  a  decree  for  the  plaintiff. 
The  defendants  appeal. — Affirmed. 

A.  E.  Clark  and  E.  M.    Wright,  for  appellants. 

A.  N.  Botsford  and  John  Doud,  Jr.,  for  appellee. 

EoTHBOCK,  J. — The  mortgage  which  the  plaintiff 
seeks  to  foreclose  was  made  by  Caleb  H.  Blood  to  one 
Norton  on  the  twenty-eighth  day  of  July,  1879.  The 
plaintiff  is  now  the  owner  of  the  mortgage,  and  it 
appears  to  have  been  given  to  secure  the  payment  of 
an  honest  debt.      It  is  true  that  it  is  claimed  the  mort- 
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gage  was  without  cousideration,  and  that  the  claim  of 
the  plaintiff  is  in  other  respects  invalid,  but  there  is  no 
foundation  in  the  record  or  evidence  for  any  such  conten- 
tion. The  mortgage  was  upon  two  hundred  acres  of  land 
in  Webster  county.  Caleb  H.  Blood,  the  mortgagor, 
entered  the  lands  in  the  year  1858,  at  the  proper  United 
States  land  office,  and  they  were  duly  patented  to  him. 
In  the  year  1869  said  land  was  sold  by  the  county  treas- 
urer for  the  delinquent  taxes  for  the  year  1868.  Blood, 
the  mortgagor,  at  the  time  he  entered  the  land,  was  a 
nonresident  of  this  state,  and  at  all  times  since  that 
date  he  has  been  a  nonresident.  His  business  in  con- 
nection with  his  land  in  paying  taxes  was  managed  by 
agents.  At  one  time  one  Soule  was  his  agent.  At 
another  time  E.  Gt.  Morgan  was  his  agent.  Some  time 
before  the  expiration  of  the  three  years  allowed  for 
redemption  from  the  tax  sale,  Soule,  who  was  then  act- 
ing as  agent  for  Blood,  made  an  arrangement  by  which 
he  gave  his  promissory  note  to  the  First  National  bank 
of  Ft.  Dodge  for  the  sum  of  one  hundred  and  thirty 
dollars,  which  was  used  in  purchasing  the  tax  sale  cer- 
tificates for  Blood.  Morgan  signed  the  said  note  as 
surety,  and  the  tax  sale  certificates  were  left  with  Mor- 
gan to  secure  him  for  signing  the  note  as  surety.  Soon, 
thereafter,  Soule  died,  and  Morgan  paid  the  note  to 
the  bank.  Blood  had  knowledge  of  the  facts,  and  in 
1874  he  paid  Morgan  the  principal  part  of  said  indebt- 
edness. Blood  was  in  Ft.  Dodge  in  1879,  and  effected 
a  settlement  of  the  amount  yet  due  to  Morgan,  and  an 
agreement  was  made  between  them  by  which  Blood 
was  to  pay  to  Morgan  seventy  dollars  in  full,  and  Mor- 
gan was  to  deliver  the  certificates  to  Blood.  Shortly 
after  this  agreement  was  made,  Morgan,  during  his 
absence  from  home,  left  the  certificates  with  his 
brother,  with  directions  to  surrender  them  to  Blood  upon 
the  payment  of  the  seventy  dollars.  Very  soon  after 
this  agreement  was  made,  and  on  the  twenty-eighth 
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day  of  July,  1879,  A.  H.  Clarke  paid  to  the  brother  of 
Morgan  the  sum  of  seventy  dollars,  and  took  an  assign- 
ment of  said  certificates  to  one  Adams,  and  on  the 
fourth  day  of  September,  1880,  said  certificates  were 
presented  to  the  treasurer  of  the  county,  and  a  tax 
deed  was  made  to  said  Adams.  Before  that,  and  in 
1879,  Blood  made  a  quitclaim  deed  for  said  lands  to  D. 
R.  Blood,  and  in  November,  1880,  D.  R.  Blood  quit- 
claimed the  land  to  Adams.  The  parties  defendant 
who  are  resisting  the  foreclosure  of  the  plaintiff's  mort- 
gage are  the  said  Adams  and  Emeline  Campbell,  one  of 
his  grantees. 

I.  It  will  be  apparent,  from  the  foregoing  facts, 
that  the  defendants  can  not  resist  the  foreclosure  of  the 
1.  Tax  titie^^ja-  mortgage  because  of  the  conveyances  made 
K^lei^JSdemp-  ^y  Blood.  The  plaintiff's  mortgage  was 
o?mo^rt?w?T  fil^d  for  record  before  any  of  the  said  con- 
iu^g^el^  veyances  were  made.  The  defendants 
claim  title  to  the  land  as  against  the  plaintiff's 
mortgage  because  of  the  tax  deed  to  Adams.  It  is 
true  that  the  said  Emeline  Campbell  claims  title  under 
subsequent  tax  sales.  But  these  sales  and  deeds  were 
made  at  a  time  when  she  was  under  a  legal  obligation 
to  pay  the  taxes,  and  can  not  be  allowed  to  affect  her 
title  under  the  tax  deed  to  Adams  and  the  conveyances 
from  Blood.  There  is  enough  in  this  ease  which 
requires  consideration  without  elaborating  the  principle 
just  stated,  which  is  one  of  the  elementaiy  doctrines 
pertaining  to  tax  titles.  Without  stating  all  of  the 
facts,  it  is  enough  to  say  that  the  defendants,  when 
they  secured  tax  titles  subsequent  to  acquiring  the 
title  under  Adams  and  the  quitclaims  under  Blood, 
were  merely  paying  their  own  taxes. 

It  appears  to  us  to  be  quite  apparent  from  the 
above  statement  of  facts  pertaining  to  the  acquisition 
of  the  tax  sale  certificates  that  they  conferred  no  right 
on  Clarke  or  Adams  to  tax  deeds.    Morgan  had  no 
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authority  to  sell  the  certificates  to  Clarke  for  Adams  or 
any  other  person.  They  were  the  property  of  Blood, 
and  were  not  negotiable.  A  certificate  of  purchase  at 
tax  sale  in  the  hands  of  an  assignee  is  chargeable  with 
all  the  infirmities  that  would  affect  it  in  the  possession  of 
the  original  holder.  Besore  v.  Dosh,  43  Iowa,  211.  The 
original  holders  of  these  tax  certificates  had  sold  them 
to  Blood,  and  this  operated  as  a  redemption  of  the  land 
from  the  tax  sale.  Botoman  v.  Ecksteinj  46  Iowa,  583 ; 
Burns  v.  Byrne,  45  Iowa,  285;  Hunt  v.  Seymour j  76 
Iowa,  751.  The  certificates  were  of  no  more  avail  in 
the  way  of  conferring  a  right  on  Clarke  or  Adams  to  a 
tax  deed  than  if  they  had  been  blank  paper. 

And  the  tax  deeds  founded  on  said  certificates  were 
invalid,  because  they  were  not  made  for  nearly  eleven 
years  after  the  sale.  The  sale  was  had  on  the  fourth 
day  of  October,  1869,  and  the  tax  deeds  were  made  on 
the  fourth  day  of  September,  1880.  The  three  years 
allowed  for  redemption  expired  October  4,  1872,  and 
the  time  within  which  tax  deeds  might  issue  expired 
five  years  thereafter,  or  in  October,  1877.  It  was  held  in 
Hintrager  v.  Hennessy,  46  Iowa,  600,  and  that  holding 
has  been  repeatedly  followed  by  this  court,  that  an 
action  by  the  holder  of  a  tax  deed,  to  recover  possession 
of  the  property  sold  for  delinquent  taxes,  is  barred  after 
the  expiration  of  five  years  from  the  time  when  he 
became  entitled  to  a  deed;  in  other  words,  a  deed  made 
more  than  five  years  after  the  period  of  redemption 
expired  could  not,  under  the  statute  then  in  force,  be 
made  the  basis  of  the  assertion  of  an  affirmative  right. 
The  same  statute  was  in  force  when  the  deeds  under 
which  the  defendants  in  this  action  claim  title  were 
executed.  Applying  that  rule  to  the  facts  in  this  case, 
we  have  the  following  state  of  case.  The  plaintiff 
is  the  owner  of  a  mortgage  upon  the  property,  made  by 
the  owner  of  the  patent  title  to  the  land.  He  has  com- 
menced an  action  to  foreclose  his  mortgage,  and  there 
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is  no  defense  to  his  suit,  except  that  founded  on  tax 
deeds  which  conveyed  no  title  because  the  land  had 
been  redeemed  from  the  sales,  and  the  claim  of  the 
defendants  was  barred  because  the  deeds  were  not  made 
within  five  years  from  the  time  they  should  have  been 
made. 

It  is  claimed  that,  under  section  897,  subdivision 
3,  of  the  Code,  the  plaintiflE  can  not  question  the 
validity  of  the  tax  deeds,  because  he  does  not  show  that 
he,  or  the  person  under  whom  he  claims  title,  had  title 
to  the  land  at  the  time  of  the  tax  sale,  and  that  all  taxes 
due  upon  the  property  have  been  paid  by  such  person, 
or  the  person  under  whom  he  claims.  It  is  probably  a 
suflBcient  answer  to  this  position  to  say  that  it  is  the 
defendants  who  are  asserting  the  right  to  defeat  the 
foreclosure  of  the  plaintiff's  mortgage,  and  in  making 
their  defense  they  show  that  the  tax  deeds  conferred 
no  title  on  Adams,  the  grantee  therein.  It  is  shown 
beyond  question  that  Blood  was  the  owner  when  he 
made  the  mortgage.  The  mortgagee  or  his  assignee 
asserts  the  right  to  foreclose.  The  defendants  are 
grantees  under  Blood,  and  took  the  patent  title  with 
notice  of  this  mortgage.  The  only  ground  upon  which 
they  base  their  defense  is  the  tax  deeds,  which  by  their 
very  dates  show  that  they  were  made  and  delivered 
long  after  there  was  any  right  to  tax  deeds,  and  the  evi- 
dence shows  beyond  question  that  the  land  was  redeemed 
by  Blood.  Under  these  circumstances  we  know  of  no 
rule  announced  in  any  case  in  this  court  which  would 
preclude  the  plaintiff  from  the  foreclosure  of  his  mort- 
gage. We  think  the  foregoing  discussion  disposes  of 
all  material  questions  in  the  case.  There  are  positions 
taken  by  counsel  in  argument  in  addition  to  those  con- 
sidered which  do  not  appear  to  us  to  demand  separate 
consideration,  and  we  need  not  notice  them  in  detail. 

II.  Lastly,  it  is  claimed  that  the  decree  for  plaintiff 
is  in  too  large  an  amount.    The  amount  claimed  in  the 
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petition  ie  six  hundred  dollars,  with  inter- 

^*  8upr?me"court:  est  ffoui  the  Commencement  of  the  suit 

2wered'*on*'^°"  at  the  Tate  of  ten  per  cent,  per  annum. 

appeal. 

The  court  found  that  the  amount  due  at 
the  trial,  more  than  two  years  after  the  suit  was  com- 
menced, was  six  hundred  and  twenty-five  dollars.  It  is 
claimed  that  part  of  the  amount  due  on  the  mortgage 
was  paid  by  the  present  owner  of  a  tract  of  land  which 
was  embraced  in  the  mortgage,  and  that  the  whole  sum 
should  be  apportioned  to  all  of  the  land.  We  do  not 
discover  that  any  question  of  this  kind  was  made  by 
pleading,  nor  in  any  other  manner  in  the  court  below. 
This  court  will  not  examine  into  mere  matters  of  com- 
putation, unless  it  is  shown  plainly  that  the  matter  has 
been  presented  specifically  to  the  court  below. 
The  decree  of  the  district  court  is  affirmed. 


William  Tate,  Appellee,  v.  H.  M.  Congab,  Appellant. 

Judgment:  collection:  title  to  proceeds:  evidence.  The  defend- 
ant, as  guarantor  of  certain  bonds,  with  interest  oonpons  attached, 
having  prosecuted  an  action  thereon  to  judgment  in  the  name  of  the 
plaintiff  herein,  and  collected  the  same,  claimed  that  three  of  said 
coupons  were  never  assigned  to  the  plaintiff,  and  that  so  much  of 
said  judgment  as  represented  the  amount  of  such  coupons  belonged  to 
him.  Held,  that  the  defendant's  claim  was  not  an  attack  upon  the 
judgment,  which  could  only  bo  made  in  a  direct  proceeding  in  the 
same  tribunal  where  the  judgment  was  rendered,  and  that  in  an 
action  to  recover  the  amount  of  such  coupons  the  defendant  was 
entitled  to  show  that  he  was  the  owner  thereof. 

Appeal  from  Delaware  District  Court. — Hon,  John  J. 
Ney,  Judge. 

Thursday,  October  12,  1893. 

The  plaintiff  sold  to  the  defendant  certain  real 
estate  in  Iowa,  and  received  in  payment  two  Nebraska 
district  school  bonds  of  five  hundred  dollars  each,  to 
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each  of  which  was  .attached  five  interest  coupons  at 
twenty-five  dollars  each,  numbered  from  five  to  ten. 
The  defendant,  in  writing,  guaranteed  the  payment  of 
the  bonds.  The  bonds  were  afterwards  intrusted  to 
the  defendant,  who  caused  suit  to  be  brought  thereon 
in  the  Nebraska  courts  in  the  name  of  the  plaintiff,  and 
in  due  time  judgment  was  obtained  thereon,  and  by  the 
aid  of  auxiliary  proceedings  the  judgment  was  enforced, 
and  the  defendant  received  the  sum  of  two  thousand, 
seven  hundred  and  twenty-one  dollars  and  sixty-three 
cents,  of  which  amount  he  paid  to  or  for  the  plaintiff 
one  thousand,  nine  hundred  and  fifty-three  dollars  and 
twenty-three  cents,  and  this  action  is  to  recover  the 
balance  so  received  by  the  defendant,  viz:  seven  hun- 
dred and  sixty-eight  dollars  and  fifty  cents.  The 
defendant  states  in  his  answer  that  of  the  coupons 
attached  to  the  bonds,  six,  three  to  each,  belonged  to 
him,  and  were  never  assigned  to  the  plaintiff,  and  the 
amounts  thereof  were  included  in  the  judgment,  and 
that  the  remainder  of  the  amount  sued  for  consists  of 
expenses  and  fees  paid  by  him  in  the  collection  of  the 
bonds,  and  for  which,  by  express  agreement,  when  he 
received  the  bonds  for  collection,  he  was  to  be  reim- 
bursed. There  was  a  jury  trial,  resulting  in  a  verdict 
for  the  plaintiff,  from  which  the  defendant  appeals. — 
Beversed. 

Yoran  <&  Arnold^  for  appellant. 

Branson  <&  Carr  and  Blair ^  Dunham  &  Norris^  for 
appellee. 

Granger,  J.— The  ground  of  the  plaintiff's  right 
of  recovery  is,  briefly  stated,  that  he  was  the  owner  of 
the  Nebraska  judgment ;  that  the  plaintiff  had  collected 
the  same,  and  neglected  or  refused  to  account  for  a 
part  of  it.  Upon  the  face  of  the  judgment  it  was  the 
plaintiff's  property,  and,  prima  facie ,  he  was  entitled  to 
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all  of  it.  The  burden  of  showing  that  the  defendant 
could  retain  any  part  was  upon  him,  and  this  he 
attempted  to  do  by  averments  in  his  answer,  that  he 
owned  a  part  of  the  indebtedness  on  which  the  judg- 
ment was  based,  and  that  by  contract  with  the  plaintiff 
or  his  agent  he  was  authorized  to  retain  a  part  as  fees 
and  expenses  paid  to  obtain  the  judgment ;  and  to  the 
answer  is  attached  the  receipt  for  the  bonds,  signed  by 
the  defendant,  stipulating  the  terms  upon  which  the 
defendant  was  to  advance  attorney's  fees  and  court 
costs.  The  plaintiff,  in  a  reply,  denies  that  he  made  or 
authorized  the  making  of  such  a  contract,  and  avere 
that  the  bonds  were  taken  by  the  defendant  for  collec- 
tion on  an  oral  agreement  to  collect  the  same  without 
expense  to  the  plaintiff  on  the  defendant's  contract  of 
guaranty.  The  reply  contains  no  denial  of  the  aver- 
ments of  ownership  by  the  defendant  of  a  part  of  the 
coupons  attached  to  the  bonds,  nor  was  it  necessary. 
The  law  makes  such  a  denial.  Code,  section  2665; 
Bank  v.  Perry ^  72  Iowa,  15.  The  pleadings,  then, 
presented  the  issues,  firsts  whether  or  not  the  defend- 
ant owned  any  part  of  the  indebtedness  that  entered 
into  the  judgment,  so  that,  when  collected,  he  would 
own  a  part  of  the  proceeds  of  the  judgment;  and, 
second,  whether  the  expenses  and  fees  paid  by  the 
defendant  were  paid  under  the  written  contract  set  out 
by  the  defendant,  or  under  the  oral  contract  alleged 
by  the  plaintiff. 

The  court  refused  to  permit  the  defendant  to  prove 
that  he  was  the  owner  of  coupons  six,  seven  and  eight, 
being  the  ones  alleged  to  be  his,  and  instructed  the 
jury  that  **the  defendant  Cougar,  having  acted  in 
behalf  of  the  plaintiff  in  employing  counsel,  and  in 
assisting  in  obtaining  judgment  in  favor  of  the  plaintiff 
on  the  bonds  in  Nebraska,  is  bound  by  that  judgment, 
and  in  accounting  for  any  money  received  by  him  on 
the  judgment    ♦    ♦    ♦    can  not  plead  or  prove  that 
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all  of  the  judgment  did  not  belong  to  the  plaintiff. 
The  records  of  judicial  tribunals  are  solemn  proceed- 
ings that  bind  every  one,  and  can  not  be  gainsaid, 
except  by  a  direct  proceeding  in  the  same  tribunal  to 
correct  errors  that  may  be  contained  therein.'' 

The  learned  judge  who  presided  at  the  trial  evi- 
dently misapprehended  the  issues  and  facts  to  which 
he  applied  the  rule  announced.  Neither  the  solemnity 
nor  the  integrity  of  the  Nebraska  judgment  was  in- 
volved. That  judgment  had  been  fully  satisfied,  and 
the  question  in  this  case  is,  who  is  entitled  to  the  pro- 
ceeds after  payment!  In  that  situation  we  do  not  see 
why  parties  having  an  interest  in  the  proceeds  of  the 
judgment  may  not  as  properly  assert  it,  as  if  the  bonds, 
after  being  delivered  to  the  defendant  for  collection, 
had  been  paid  before  judgment.  We  can  see  nothing 
in  the  nature  or  solemnity  of  the  judgment  that  should 
deny  to  these  parties  their  respective  rights  as  they 
might  be  found  to  be  under  the  issues  presented.  This 
is  not  a  proceeding  between  the  parties  to  the  judg- 
ment, nor  is  it  a  proceeding  in  any  way  attacking  or 
seeking  a  modification  of  the  judgment  so  as  to  invoke 
the  rule  stated  as  to  the  particular  form  for  such  a  pur- 
pose. Let  us  suppose  that,  instead  of  prosecuting  the 
suit  in  Nebraska  in  the  name  of  the  plaintiff,  the 
defendant  had  taken  the  judgment  with  himself  as 
plaintiff,  and  collected  the  same.  Would  it  be  said,  in 
a  suit  in  this  state  by  the  plaintiff  to  recover  the  pro- 
ceeds to  which  he  was  entitled,  that  he  must  go  to  the 
Nebraska  court  for  a  correction  of  the  judgment  there, 
before  he  could  obtain  his  rights!  As  much  so,  we 
think,  as  would  the  defendant  in  this  case  be  required 
to  do  so  in  order  to  obtain  any  part  of  the  proceeds  of 
the  judgment  to  which  he  is  entitled.  The  rights  of 
the  parties  to  the  money  now  in  the  hands  of  the 
defendant  depends,  not  on  the  integrity  of  the  Nebraska 
judgment,  but  upon  the  contracts  of  the  parties  by 
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which  the  bonds  were  transferred  and  afterwards  col- 
lected. The  parties,  by  their  pleadings,  presented 
these  pleadings  without  any  objections  to  their  suffi- 
ciency, and  their  rights  should  be  determined  thereby. 
The  eflEect  of  the  instruction  was  to  strike  from  the 
trial  an  issue  of  fact  upon  which  the  defendant  was 
entitled  to  a  verdict,  and  consequently  it  was  erroneous. 
These  considerations  dispose  of  the  rulings  on  the  evi- 
dence wherein  the  court  was  evidently  guided  by  the 
same  views  as  to  the  law. 

The  appellee  has  made  a  careful  computation  as  to 
the  amount  due  him  on  the  bonds  at  the  date  of  the 
judgment  entry,  without  the  coupons  claimed  by  the 
appellant,  and  urgues  that  it  is  apparent  therefrom 
that  the  Nebraska  judgment  did  not  include  such  cou- 
pons, and  hence  that  the  error  was  without  prejudice. 
Conceding  that  the  computation  shows  that  the  judg- 
ment is  for  only  about  the  sum  that  would  have  been 
due  on  the  bonds  with  the  two  coupons  that,  without 
dispute,  belonged  to  the  appellee,  and  still,  under  the 
issues  of  this  case,  we  can  not  say  that  the  disputed 
coupons  were  not  included.  If  they  were,  the  defend- 
ant is  entitled  to  their  proceeds  if  he  owned  them. 
The  deficiency  may  be  from  some  other  cause.  It  is  to 
be  kept  in  mind  that  this  is  not  a  suit  on  the  guaranty, 
so  that  the  defendant's  liability  is  fixed  thereby,  but  it 
is  upon  his  contract  to  collect  for  the  plaintiff;  and 
under  the  averments  of  the  petition  he  is  liable  for 
what  he  has  collected  for  him,  less  a  deduction,  if  any, 
because  of  the  terms  on  which  the  collection  was  made. 

There  are  some  minor  questions  where  errors  are 
claimed,  but  they  are  so  related  to  the  points  consid- 
ered that  further  notice  of  them  is  unnecessary  in  view 
of  a  new  trial,  except,  perhaps,  that  we  should  say,  as 
to  a  controversy  in  argument  about  an  estoppel  being 
in  the  case,  that  we  think  the  issues  present  no  such 
question. 

For  the  error  suggested  the  judgment  is  B£V£BSflD« 
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W.  E.  Snelling,  Administrator,  Appellee,  v.  Mary 
M.  Kroger  et  ah^  Appellants;  and  Mary  M. 
Kroger,  Appellant,  v.  City  Bank  of  Marshall- 
town  et  al.j  Appellees. 

Estates  of  Decedents;  allowance  of  claims:  proceedings  to  set 
aside:  security  for  payment:  estoppel.  Where  upon  application 
by  an  administrator  to  sell  real  estate  for  the  payment  of  a  claim 
against  the  estate,  duly  allowed  and  approved,  the  sole  devisee  and 
legatee  of  said  estate  filed  an  answer  thereto  alleging  that  the  allow- 
ance of  said  claim  was  procured  by  collusion  and  fraud,  and  asking 
that  she  be  allowed  to  defend,  and  offering  to  file  a  good  and  sufficient 
bond  for  the  payment  of  all  claims  established  against  said  estate  by 
the  court,  and  a  continuance  of  the  hearing  on  said  application  was 
granted  said  devisee  upon  her  filing  a  bond  as  offered,  and  thereafter 
upon  proper  proceedings  instituted  to  vacate  the  order  allowing  said 
claim  on  the  grounds  of  fraud  and  collusion,  and  the  invalidity 
thereof,  it  was  determined  by  the  court  that  said  allowance  should 
stand,  and  the  petition  to  vacate  was  denied,  held,  that  the  devisee 
was  estopped  from  denying  her  liability  for  the  payment  of  said 
claim. 

Appeal  from  Marshall  District    Court. — Hon.  S.   M. 
Weaver,  Judge. 

Thursday,  October  12,  1893. 

These  two  actions  involve  the  validity  of  a  claim 
of  the  City  Bank  of  Marshalltown  against  the  estate 
of  Mrs.  M.  P.  Turner,  deceased.  The  first  case  is  an 
application  to  sell  real  estate  to  pay  the  claim,  which 
claim  was  allowed  as  a  claim  against  said  estate  by  the 
approval  of  one  Merrit  Greene,  then  administrator, 
and  by  an  order  of  the  district  court  allowing  the 
claim,  and  ordering  it  to  be  paid  by  the  administrator. 
Mary  M.  Kroger,  the  defendant  in  the  first  action  or 
application  for  an  order,  is  the  sole  legatee  and  devisee 
under  the  will  of  Mrs.  Turner.    The  second  action  was 
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brought  by  said  Mary  M.  Kroger  to  set  aside  the  order 
of  the  court  allowing  said  claim,  upon  the  ground  that 
its  allowance  was  procured  by  fraud  and  collusion. 
Issue  was  taken  upon  the  averments  of  this  petition, 
and  the  two  actions  were  consolidated,  and  a  trial  had 
by  the  court,  which  resulted  in  an  order  or  finding  of 
the  court  that  there  was  not  suflBcient  evidence  of  the 
alleged  fraud,  and  the  prayer  to  set  aside  the  allowance 
of  the  claim  was  denied;  and  it  was  further  held  that 
the  claim  was  a  valid  claim  against  the  estate,  and  an 
order  was  made  that  certain  real  estate  be  sold  to  pay 
the  claim.     Mary  M.  Kroger  appeals. — Affirmed. 

Caswell  &  Meeker  J  for  appellant. 

H.  E.  J.  Boardman  and  Broton  &  Miller j  for 
appellees. 

EoTHROCK,  J. — The  record  is  quite  voluminous, 
and  involves  many  of  the  transactions  of  the  City 
Bank  of  Marshalltown  for  a  number  of  years,  and  the 
evidence  touching  the  alleged  fraudulent  and  collusive 
acts  of  the  bank  and  its  officers  and  attorneys  and  the 
acts  and  conduct  of  Merritt  Greene,  who  was  adminis- 
trator of  the  estate  when  the  claim  was  established  as 
a  valid  claim  against  the  estate,  is  all  set  out  in  detail 
in  the  abstract.  We  have  carefully  examined  the 
case  in  all  its  details,  and,  as  we  adopt  the  conclusions 
reached  by  the  learned  judge  who  presided  at  the  trial  in 
the  district  court,  we  can  not  state  the  facts  and  con- 
clusions better  or  more  briefly  than  we  find  them 
in  a  statement  made  by  the  said  judge.  They  are  as 
follows: 

* 'facts. 

''First.  That  many  years  ago  (July  1,  1873),  H. 
E.  J.  Boardman,  James  L.  Williams,  John  Turner  and 
C.  W.  Stone  entered  into  partnership  for  the  transac- 
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tion  of  a  banking  business  under  the  firm  name  and 
style  of  'Tne  City  Bank  of  Marshalltown,  Iowa,' '^ 
each  partner  having  an  equal  one  fourth  interest 
therein. 

^^  Second,  That  the  entire  capital  stock  of  said 
partnership  was  invested  in  certain  real  estate  situated 
in  the  city  of  Marshalltown,  Iowa,  the  title  to  which 
real  estate  was  taken  and  held  by  said  partner's  in 
their  individual  names,  apparently  as  tenants  in  com- 
mon, and  not  in  the  name  of  the  City  Bank. 

^^  Third.  That,  after  continuing  the  business  some 
years,  said  H.  E.  J.  Boardman  sold  and  transferred  his 
interest  in  the  business  to  said  James  L.  Williams,  and  at 
a  subsequent  date  said  C.  W.  Stone  sold  and  transferred 
his  interest  therein  to  one  J.  E.  Henriques,  and  the 
business  was  continued  by  said  Williams,  Turner  and 
Henriques  under  the  same  firm  name  and  style,  to  wit, 
'The  City  Bank  of  Marshalltown.' 

^^ Fourth.  That  said  several  transfers  from  Board- 
man  to  Williams  and  from  Stone  to  Henriques  were 
evidenced  and  effected  by  ordinary  deeds  conveying 
respective  interests  of  the  retiring  partners  in  the  real 
estate  of  the  firm  to  their  said  successors. 

''Fifth.  That  on  the day  of  July,  1883,  said 

John  Turner  died. 

''Sixth.  That  a  short  time  prior  to  his  death  said 
John  Turner,  by  a  duly  executed  deed  of  conveyance, 
transferred  and  conveyed  all  of  his  interests  in  said 
partnership  real  estate  to  his  wife,  Matilda  P.  Turner. 

"Seventh.  That,  after  the  death  of  said  John  Turner, 
his  said  wife  and  grantee  (Matilda  P.  Turner),  was 
received  and  treated  by  said  Williams  and  Henriques 
as  a  pailner  in  said  bank,  owning  and  controlling  the 
interest  therein  formerly  held  and  owned  by  her  said 
husband. 

"Eighth,  That  on  the  sixth  day  of  October,  1885, 
said  Matilda  P.  Turner  made  and  entered  into  a  written 
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agreement  with  one  D.  T.  Denmead  in  words  and  figures 
as  follows:  ^This  memorandum  of  agreement  made 
and  entered  into  this  sixth  day  of  October,  A.  D.  1885, 
by  and  between  M.  P.  Turner,  of  the  city  of  Marshall- 
town,  county  of  Marshall,  and  state  of  Iowa,  party  of 
the  first  part,  and  D.  T.  Denmead,  of  the  same  place, 
party  of  the  second  part,  witnesseth:  That,  for  and  in 
consideration  of  the  premises  and  undertakings  of  said 
second  party  hereinafter  recited  and  set  forth,  said 
party  of  the  first  part  hereby  undertakes,  covenants, 
and  agrees,  for  and  in  consideration  of  the  sum  of 
fourteen  thousand  dollars,  to  be  paid  as  hereinafter 
provided,  to  sell,  and  by  deed  of  warranty  to  convey, 
unto  said  second  party,  the  following  described  real 
estate,  the  same  being  and  situated  in  the  town  of 
Marshall,  county  of  Marshall,  and  state  of  Iowa,  to  wit, 
the  undivided  one  fourth  of  the  west  one  ninth  of  lot 
numbered  four  (4)  in  block  numbered  fourteen  (14), 
and  the  undivided  fourth  of  the  east  forty  feet  of  lot 
numbered  one  (l),and  the  undivided  one  fourth  of  the 
north  forty  feet  of  the  east  forty  feet  of  lot  numbered 
two  (2)  in  block  numbered  fifteen  (15)  in  the  original 
town  of  Marshall;  also  to  the  right  of  way  over  and 
across  the  north  twelve  feet  of  the  south  twenty  feet  of 
lot  number  two  (2)  in  block  number  fifteen  (15) 
Marshall.  Said  first  party  hereby  promises,  undertakes, 
and  agrees,  in  consideration  of  said  sum  of  fourteen 
thousand  dollars,  to  sell,  assign,  and  transfer  all  her 
right,  title,  and  interest  in  and  to  the  assets,  rights, 
credits,  effects  and  good  will  of  the  City  Bank,  doing 
business  in  said  premises  on  said  lots  numbers  one  (1) 
and  two  (2)  on  said  block  number  fifteen  (15);  the 
interest  intended  to  be  hereby  conveyed  being  the 
undivided  one  fourth  of  said  banking  business.  And 
said  second  party,  for  and  in  consideration  of  said 
undertakings  and  agreements  of  said  party  of  the  first 
part  hereinbefore  recited  and  set  forth,  hereby  under* 
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takes,  promises,  and  agrees,  on  the  first  day  of  January, 
A.  D.  1886,  to  pay,  or  cause  to  be  paid,  to  said  first 
party,  the  sum  of  fourteen  thousand  dollars  ($14,000.) 

^^ Ninth.  That,  in  pursuance  of  said  written  contract, 
Mrs.  Turner  did,  on  or  about  January  1,  1886,  make 
and  deliver  to  said  Denmead  a  deed  with  the  ordinary 
covenants  of  waiTanty,  conveying  to  him  an  undivided 
one  fourth  of  said  partnership  real  estate. 

^^  Tenth.  That,  for  many  years  prior  to  sale  of  Mrs. 
Turner's  interest  to  Denmead,  if  not  from  the  inception 
of  the  business  in  1873,  it  had  been  the  practice  of  the 
firm  to  carry  along  upon  its  books  substantially  all  the 
bills  receivable  and  other  debts  owing  the  bank  as 
assets,  without  charging  off,  or  carrying  to  profit  and 
loss  account,  the  bad  and  worthless  paper  which 
accumulated  to  a  considerable  extent  in  the  progress  of 
the  business,  and  that,  at  semi-yearly  periods,  dividends 
were  declared  and  paid  to  the  several  partners  on  the 
basis  of  said  apparent  resources. 

^^ Eleventh.  That  soon  after  the  transfer  of  Mi*s. 
Turner's  interest  to  Denmead  the  new  firm  opened  an 
account  with  Denmead,  Williams  &  Co.,  by  which 
name  it  claims  to  have  designated  or  intended  the  old 
firm  as  constituted  immediately  prior  to  Denmead's 
purchase,  to  which  account  was  charged  the  notes  and 
bills  hitherto  carried  as  assets,  but  now  appearing  to  be 
worthless,  together  with  items  of  interest  accumulated 
on  certain  certificates  of  deposit  outstanding  at  the  time 
of  Mrs.  Turner's  retirement  from  the  business.  There 
were  also  charged  to  this  account  an  item  of  two  thou- 
sand and  forty-five  dollars  and  fifty-five  cents,  as  for 
'difference  between  notes  on  hand  and  as  shown  by  the 
books,  shortage'  together  with  certain  other  matters  of 
minor  importance. 

''Twelfth'  That  on  the  third  of  February,  1886, 
this  account  was  credited  with  the  undivided  profits  of 
the  business  ns  shown  by  the  books  at  the  date  of  the 
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transfer  of  Mrs.  Turner's  interest  to  Denmead,  and, 
there  still  appearing  due  from  Turner,  Williams  &  Co. 
a  further  sum  of  three  thousand,  four  hundred  and 
eighty-four  dollars  and  sixty-four  cents,  the  same  was 
balanced  by  the  following  entries  upon  the  credit  side 
of  said  account:  By  one  half  shortage  to  date,  contrib- 
uted by  J.  L.  Williams,  one  thousand  seven  hundred 
and  forty-two  dollars  and  thirty-two  cents;  by  one 
fourth  shortage  to  date,  contributed  by  M.  P.  Turner, 
eight  hundred  and  seventy-one  dollars  and  sixteen 
cents ;  by  one  forth  shortage  to  date,  contributed  by 
J.  E.  Henriques,  eight  hundred  and  seventy-one  dollars 
and  sixteen  cents. 

^^  Thirteenth.  That  said  sum  of  eight  hundred  and 
seventy-one  dollars  and  sixteen  cents,  credited  to  said 
account  as  a  payment  or  contribution  by  Mrs.  Turner, 
was  not  paid  by  her  personally,  but  at  the  date  of  said 
item  said  City  Bank  was  indebted  to  her  upon  deposit 
account  to  the  amount  of  several  thousand  dollars. 
Said  J.  L.  Williams,  by  medium  of  what  he  calls  a 
^memorandum  check'  made  by  himself,  caused  her 
said  deposit  account  to  be  charged  with  said  sum,  and 
the  account  of  Turner,  Williams  &  Co.  to  be  credited 
therewith  as  aforesaid.  It  does  not  clearly  appear  from 
the  evidence  whether  at  the  date  of  this  transaction  any 
demand  had  ever  been  made  upon  Mrs.  Turner  to  con- 
tribute to  this  alleged  shortage,  or  whether  she  had 
any  actual  notice  of  the  existence  of  the  Turner,  Wil- 
liams &  Co.  account.  It  seems,  however,  that  she  was 
displeased  or  dissatisfied  with  said  transaction,  and 
soon  thereafter  withdrew  her  deposit  from  said  bank, 
and  thereafter,  till  her  death,  there  was  little  or  no 
further  communication  between  them  on  business 
matters. 

^^ Fourteenth.  That  thereafter,  from  time  to  time, 
said  City  Bank  charged  other  items  of  uncollectible 
bills  and  notes,  and  other  items  of  interest,  to  Turneri 
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Williams  &  Co.,  but  no  part  of  the  same  was  ever  paid 
by  Mrs.  Turner. 

^^ Fifteenth.  That  on  the  thirteenth  day  of  March, 
1889,  said  Matilda  P.  Turner  died,  making,  by  her 
will,  the  defendant,  Mary  M.  Kroger,  her  executrix 
and  sole  legatee  and  devisee. 

''Sixteenth.  That  the  will  of  said  Matilda  P. 
Turner  was  duly  admitted  to  probate,  and  the  said  Mary 
M.  Kroger  duly  qualified  as  executrix  thereof. 

''Seventeenth.  That  on  the  fifth  day  of  September, 
1889,  said  James  L.  Williams  filed,  or  caused  to  be 
filed,  against  said  estate,  a  claim  in  the  name  of  ^The 
City  Bank  of  Marshalltown,  lowa.^ 

"Eighteenth.  That  soon  after  filing  said  claim  the 
City  Bank  made  written  application  to  the  court,  alleg- 
ing that  said  executrix  had  removed  from  the  state,  so 
that  service  of  notice  of  said  claim  could  not  be  made 
upon  her,  and  asking  that  she  be  removed  from  said 
trust,  and  another  be  appointed  administrator  with  the 
will  annexed. 

"Nineteenth.  That  said  executrix  appeared  by 
Henderson  &  Margrave,  her  attorneys,  and  resisted 
said  application,  and  on  the  tenth  day  of  October, 
1889,  by  said  attorneys,  accepted  service  of  notice  of 
said  claim  by  indorsing  thereon  in  writing  the  words 
following:  'Due,  full,  and  legal  service  of  notice  of 
the  within  claim  accepted  this  tenth  day  of  October,  A. 
D.  1889.  Mary  M.  Kroger,  Executrix  of  Estate  of 
Matilda  P.  Turner,  deceased.  By  Henderson  &  Mar- 
grave, her  attorneys.' 

"Twentieth.  That  soon  after  the  acceptance  of 
service  of  notice,  as  aforesaid,  an  order  was  entered  by 
the  court,  by  the  consent  of  the  parties,  removing  said 
executi*ix  from  said  court,  and  appointing  one  Merrit 
Greene  administrator  with  the  will  annexed,  of  the 
estate  of  said  Matilda  P.  Turner. 
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^^Twenty-first.  That  upon  the  sixteenth  day  of 
October,  1889,  said  Merrit  Greene  indorsed  in  writing, 
upon  the  claim  filed  by  the  City  Bank  as  aforesaid,  his 
approval  thereof  in  words  following,  to  wit :  *  Approved 
and  allowed  two  thousand,  two  hundred  and  eighty-two 
dollars  and  fifty-six  cents  this  sixteenth  day  of  October, 
A.  D.  1889.  Merrit  Greene,  Administrator,  with  the 
will  annexed.^ 

^^Twenty-second.  That  thereafter,  upon  the  same 
day,  said  claim  was  presented  to  the  clerk  of  said  court 
for  his  approval,  and  was  by  him  indorsed  in  writing 
as  follows:  *  Allowed  by  the  court  this  sixteenth  day 
of  October,  A.  D.  1889.    James  Commack,  Clerk.' 

^^Twenty-third.  That  on  or  about  the  twentieth 
day  of  November,  A.  D.  1889,  the  same  being  the  last 
day  of  the  October,  1889,  term  of  this  court,  said  claim 
was  presented  to  this  court  for  approval  and  allowance. 
Counsel  for  the  defendant  were  not  present  in  court, 
and,  there  being  no  resistance  to  the  claim,  the  approval 
thereof  by  the  administrator  and  clerk  was  formally 
confirmed. 

*  *  Twenty-Fourth.  That  on  the  third  day  of  Decem- 
ber, A.  D.  1889,  said  administrator  filed  his  petition  in 
this  court,  showing  the  absence  of  personal  assets  in 
his  hands  belonging  to  said  estate,  and  asking  an  order . 
to  sell  certain  real  estate,  of  which  Mrs.  Turner  died 
seized,  for  the  purpose  of  paying  said  claim.  Said 
Mary  Kroger  was  a  party  defendant  to  said  proceeding, 
and  appeared  thereto  by  her  said  attorneys. 

^^  Twenty 'fifth.  That  on  the  sixteenth  day  of  Jan- 
uary, 1890,  said  defendant  filed  her  answer  to  said 
petition  for  order  to  sell  real  estate,  averring,  in  sub- 
stance, that  the  allowance  of  said  claim  was  procured 
by  collusion  and  fraud,  and  without  notice  or  knowl- 
edge thereof  to  her  or  her  attorneys,  and  that  the  claim 
was  wholly  unjust,  and  without  color  or  foundation  or 
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right,  and  asked  that  said  allowance  be  set  aside,  and 
she  be  permitted  to  defend. 

^^  Twenty -sixth.  That  in  said  answer  said  Mary  M. 
Kroger  averred  her  ability  and  willingness  to  pay  all 
just  claims  against  the  estate  ^whenever  the  same  are 
presented  and  shown  to  be  just,  and  are  properly 
allowed  by  the  court  ;^  also  that  she  is  ^able,  ready, 
and  willing  to  furnish  a  good  and  sufficient  bond  in 
any  reasonable  sum  that  the  court  may  require,  and 
now  here  offers  to  do  so  under  direction  of  the  court 
with  suitable  conditions  as  the  court  may  direct,  for 
the  payment,  within  such  reasonable  time  as  the  court 
shall  direct,  of  every  dollar  of  claims  which  may  be 
allowed  and  established  by  the  court,  without  needless 
expense  and  sacrifice  of  the  real  estate.^ 

^^Twenty-seventh.  That  at  or  about  the  time  of 
filing  said  answer  said  Mary  M.  Kroger  also  filed,  in 
the  probate  proceedings,  a  petition  of  intervention 
setting  up  substantially  the  same  matters  pleaded  in 
said  answer,  and  asked  to  have  the  allowance  of  said 
claim  set  aside,  and  that  she  be  permitted  to  resist  the 
same. 

^^Twenty-eighth.  That  on  the  fourteenth  day  of 
April,  1890,  said  administrator  filed  his  answer  to  said 
petition  of  intervention,  denying  all  allegations  of 
fraud  and  collusion. 

^^Twenty-ninth.  That  on  the  twenty-third  day  of 
April,  1890,  said  Mary  M.  Kroger,  by  her  attorneys, 
filed  a  motion  for  continuance  of  said  cause  over  the 
term  of  court  then  in  session,  and  in  said  motion 
averred  'that  no  harm  could  come  to  the  claimant  by 
granting  the  time  asked,  as  the  delay  would  be  com- 
pensated by  accruing  interest,  and  defendants  have 
in  their  answer  offered,  and  within  any  reasonable 
time  and  sum,  which  the  court  may  determine,  can 
and  will  secure  the  same  by  bond.'' 
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^^  Thirtieth.  That  said  motion  was  sustained,  and 
the  cause  ordered  continued  on  certain  conditions,  the 
said  order  and  conditions  being  made  in  words  follow- 
ing, to  wit:  ^Motion  for  continuance  granted  at  costs 
of  Mary  M.  Kroger,  and  on  the  following  terms, 
to  wit:  She  is  within  thirty  days  from  this  date  to 
file  herein  a  good  and  sufficient  bond  in  the  penal 
sum  of  three  thousand  dollars,  for  the  use  of  the 
city  bank,  and  costs  as  shall  hereafter  be  finally  deter- 
mined in  this  adjudication.  If  said  bond  be  not  filed 
herein  in  manner  and  time  as  above  stated,  city  bank 
claim  shall  be  regarded  as  established,  and  shall  be 
confirmed  at  the  next  term  of  this  court.' 

^^Thirty-first.  That  thereupon  said  Mary  M.  Kroger 
did  file  her  bond  with  the  clerk,  which  was  executed  in 
compliance  with  the  order,  and  it  was  approved,  and 
the  cause  continued. 

^^Thirty-second.  That  on  the  seventh  day  of  May, 
1890,  said  Merrit  Greene  having  removed  from  the 
state  and  surrendered  his  said  trust,  W.  E.  Snelling 
was  duly  appointed  and  commissioned  administrator 
with  the  wiU  annexed,  in  his  stead. 

^^  Thirty -third.  That  on  the  twenty-ninth  day  of 
July,  1890,  said  Mary  M.  Kroger,  by  her  said  attor- 
neys, filed  in  this  court  her  petition  in  equity  against 
the  city  bank  of  Marshalltown  and  said  W.  E.  Snell- 
ing, administrator,  as  defendants,  stating  in  extended 
form  the  history  of  said  claim,  and  alleging  that  its 
allowance  had  been  procured  by  fraud  and  collusion, 
and  asking  that  said  allowance  be  set  aside  and  held 
for  naught,  and  that  the  proceedings  to  sell  her  real 
estate  to  satisfy  such  claim  be  perpetually  enjoined. 

''Thirty-fourth.  That  at  the  September,  1890, 
term  of  court  the  defendant  named  in  said  petition  in 
equity  took  issue  thereon,  and  the  said  cause  was  con- 
solidated for  trial  with  the  issue  already  joined  upon 
the  administrator's  petition  for  order  to  sell  real  estate. 
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^^Thirty-fifth.  That  the  'petition  in  equity,'  here- 
iubefore  referred  to,  was  treated  by  both  parties  as  in 
the  nature  of  an  application  for  new  trial,  under  the 
provisions  of  chapter  1,  tit.  19,  of  the  Code  of  1873,  and 
upon  that  theory  proceeded  to  a  trial  and  hearing 
before  the  court,  as  provided  in  sections  3158  and  3160 
of  said  Code,  to  determine,  first j  whether  there  were 
suflBcient  grounds  to  vacate  the  order  of  allowance, 
and,  secondy  whether  the  petitioner  would  make  a  suf- 
ficient showing  of  a  valid  defense  in  the  event  the 
alleged  fraud  in  procuring  the  allowance  was  found  to 
be  established  by  the  evidence. 

^^Thirty-sixth.  That  upon  said  hearing  the  court 
decided  that  there  was  not  sufficient  evidence  of  the 
alleged  fraud,  and  accordingly  refused  to  set  aside  the 
allowance;  but  as  a  part  of  said  ruling  and  decisions 
the  court  said:  '^I  do  not  attempt,  in  this  proceeding 
to  determine  whether  Mrs.  Kroger  has  or  has  not  a 
right,  notwithstanding  the  allowance  of  the  claim,  and 
notwithstanding  this  refusal  of  a  new  trial  therein,  to 
urge  any  or  all  defenses  to  the  proceeding  to  sell  her 
land  which  her  mother,  if  living,  or  the  administrator 
might  have  set  up,  which  language  and  statement  of 
the  court  was  entered  of  record  with  said  decision,  and 
made  a  part  thereof. 

**Upon  the  issues  joined  as  aforesaid,  and  upon 
consideration  of  the  facts  found,  as  aforesaid,  I  reach 
the  following  conclusions  of  law: 

**That  the  claim  filed  by  said  City  Bank  having 
been  allowed  by  the  administrator  and  by  the  clerk, 
and  such  allowance  having  been  approved  and  con- 
firmed by  the  court,  and  the  petition  to  vacate  such 
order  of  allowance  having  been  denied,  the  same  stands 
as  a  valid  and  subsisting  claim  against  said  adminis- 
trator, and  payment  thereof  can  be  enforced  against 
him  to  the  extent,  at  least,  of  the  personal  estate  of  the 
decedent  coming  into  his  hands. 

Vol.  89—17 
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^^  Second.  That,  having  voluntarily  given  her  bond 
to  pay,  satisfy  and  discharge  any  claim  of  the  City 
Bank  against  the  estate  of  M.  P.  Turner  which  may  be 
confirmed  or  allowed  by  the  court,  the  said  Mary  M. 
Kroger  is  now  estopped  to  deny  her  liability  to  pay 
said  claim,  or  the  liability  of  her  property  to  be  sub- 
jected thereto,  and  it  becomes  unnecessary  to  consider 
or  pass  upon  the  question  whether  the  allowance  of  a 
claim  by  the  court,  as  against  the  administrator,  is  or 
is  not  conclusive  upon  the  heir  in  a  proceeding  to  sub- 
ject his  real  estate  to  the  payment  of  such  claim/' 

We  can  discover  no  reason  for  further  discussing 
the  questions  presented  upon  the  appeal.  When  it  was 
found,  as  we  think  correctly,  that  there  was  not  suffi- 
cient evidence  to  authorize  an  order  setting  aside  the 
allowance  of  the  claim  as  being  procured  by  fraud  and 
collusion,  it  appears  to  us  that  it  was  an  end  to  all 
further  controversy  between  the  parties.  The  bond 
given  by  Mary  M.  Kroger  was  not  demanded  of  her. 
So  far  as  appears,  the  other  parties  were  content  to 
resort  to  the  sale  of  the  real  estate.  It  was  given  in 
pursuance  of  her  voluntary  offer.  Having  executed 
and  filed  this  bond,  she  was  not  in  a  position  to  resist 
the  claim  after  it  was  found  that  its  allowance  was  not 
procured  by  fraud.  It  is  not  necessary  to  further 
elaborate  the  case.    Affirmed. 


L.  H.  Humbert,  Appellant,  v.  T.  J.  Labson    et   oi., 

Appellees. 

1.  Sale:  implied  warramtt:  pleading.  In  an  action  upon  a  promis- 
sory note  given  for  the  purchase  price  of  a  stallion,  the  defendant 
pleaded  a  failure  of  consideration  based  upon  the  fact  that  the  horse 
was  represented  to  be  a  sure  foal  getter  and  healthy,  when  in  fact  ha 
was  not.  In  another  division  of  the  answer  the  defendant  alleged 
that  the  sale  of  said  stallion  was  accomplished  by  fraud,  and  in  yet 
another  division  aveiTcd  special  damage  because  of  said  fraudulent 
representations.      The  bill  of  sale  transferring  said  stallion,  and 
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which  was  attached  to  the  defendant's  answer,  provided  that  if  said 
horse  proved  barren,  the  vendors  would,  at  their  option,  refund  the 
money  paid  therefor,  or  furnish  another  horse  in  his  place.  Held, 
that  the  question  of  implied  warranty  was  not  presented  by  the 
pleadings. 

2.  Special  Verdict:  interroqatories  submittkd  after  argument 
COMMENCED:  NEW  TRIAL.  The  submission  to  the  jury  of  interroga- 
tories propounded  by  one  of  the  parties  to  a  cause  for  a  special  ver- 
dict, which  were  not  submitted  to  the  attorneys  of  the  adverse  party 
until  five  or  ten  minutes  after  the  opening  argument  to  the  Jury  had 
been  commenced,  held,  to  be  sufficient  ground  for  a  new  trial. 

A]^eal  from  Adams   District    Court.— Ro^.    W.    H. 
Tedford,  Judge. 

Thursday,  October  12,  1893. 

Action  on  a  promissory  note.  Defense  of  a  fail- 
ure of  consideration,  and  fraud,  and  a  counterclaim. 
Judgment  for  the  defendants,  and  the  plaintiff  appeals. 
— Beversed. 

Dale  ifb  Brown  and  W.  0.  3Rtchellj  for  appellant. 
Davis  ifb  WellSy  for  appellees. 

Granger,  J. — I.  The  defendant  T.  J.  Larson  and 
thirteen  others  constitute  an  association  known  as  the 
h  salb:  implied  NorwajT  Draft  Horse  Company,  and  all 
pleading/  the  mcmbors,  except  N.  P.  Nelson,  de- 
ceased are  defendants,  in  this  suit.  In  January,  1889, 
the  association  bought  of  the  plaintiff  a  Norman  stal- 
Uon,  called  **Zephirin,''  for  the  agreed  price  of  one 
thousand,  five  hundred  dollars,  and  gave  therefor  three 
promissory  notes  for  five  hundred  dollars,  maturing, 
respectively,  June  1,  1890,  1891  and  1892.  This  action 
is  upon  the  first  of  the  series  of  notes.  There  was  a 
bill  of  sale  of  the  horse  in  which  the  plaintiff  is  desig- 
nated as  party  of  the  first  part,  and  the  Norway  Draft 
Horse  Company  that  of  the  second  part,  and  the  fol- 
lowing are  a  pcurt  of  the  conditions: 
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*'The  parties  of  the  first  part  assume  no  responsi- 
bility on  account  of  disease  or  accident  to  said  horse 
after  leaving  their  stable,  but  agree  that  if,  with 
proper  treatment  and  handling,  said  horae  proves  bar- 
ren, they  will,  at  their  option,  refund  the  money  paid 
for  said  horse,  or  furnish  another  horse  in  his  place; 
provided  said  horse  is  returned  as  sound  and  in  as  good 
condition  as  when  sold  by  said  first  parties.  Said  horse 
shall  not  be  considered  as  fully  tested  until  he  shall 
have  been  kept  by  said  second  party  two  years  from 
the  beginning  of  the  first  season  he  makes  after  this 
date.  This  guaranty  shall  be  binding  on  the  party  of 
the  first  part  only  on  the  express  condition  that  the 
party  of  the  second  part  strictly  complies  with  all  his 
covenants  hereinafter  made;  and  time  is  hereby 
expressly  made  the  essence  of  this  contract.'^ 

The  answer,  in  the  first  division,  admits  the  exe- 
cution of  the  note  and  a  liability  thereon,  * 'unless  the 
defenses  herein  set  forth  shall  prevail.''  In  the  second 
division  is  pleaded  a  failure  of  consideration  for  the 
note,  based  upon  allegations  that  the  horse  was  sold  by 
the  plaintiflE  and  purchased  by  the  defendants  for 
breeding  purposes,  upon  representations  that  he  was  a 
sure  foal  getter,  healthy,  rnd  a  first-class  horse  for 
breeding  purposes ;  that  in  fact  the  horse  was  not  sound, 
nor  a  sure  foal  getter,  nor  healthy,  and  was  of  no  value 
for  breeding  purposes,  nor  of  any  value  whatever,  and 
that  the  horse,  after  the  first  season,  sickened  and  died. 
The  third  division  is  a  statement  of  facts  showing  fraud 
in  the  sale  of  the  horse,  and  that  the  notes  and  bill  of 
sale  were  obtained  by  fraud;  and  the  other  division  is 
devoted  to  averments  of  special  damage  because  of  the 
fraudulent  representations.  A  reply  denies  *'each  and 
every  allegation  of  affirmative  defense  in  each  division 
of  said  answer  and  amendments  contained,  and  express- 
ly denies  all  fraud  and  misrepresentation.''  It  will  be 
seen  that  the  issues  of  the  case  arise  upon  the  answer 
and  reply. 


Oct.  1893]  Humbert  v.  Labson.  261 

We  have  been  thus  full  in  our  reference  to  the 
issues  to  indicate  the  relation  to  the  case  of  the  con- 
ditions quoted  from  the  bill  of  sale,  as  much  space  is 
devoted  in  argument  to  the  rights  of  the  parties  under 
an  implied  warranty  and  the  effect  of  such  conditions. 
We  do  not  understand  that  the  case  involves  any  ques- 
tion as  to  a  warranty.  The  defendant  in  no  way 
pleaded  a  warranty,  but  only,  as  we  have  stated,  a  fail- 
ure of  consideration,  and  fraud.  As  to  the  plea  of 
fraud,  it  is  somewhat  doubtful  whether  it  was  designed 
as  defensive  matter,  and  also  by  way  of  counterclaim, 
or  only  the  latter.  The  defendants  attach  the  bill  of 
sale  as  an  exhibit  to  the  answer,  but  not  as  a  basis  for 
a  right  of  recovery  under  its  terms,  but  only  as  an 
instrument  executed  with  the  notes,  and  obtained  by 
fraudulent  representations,  tor  the  purpose  of  avoiding, 
rather  than  enforcing,  its  terms ;  that  is,  they  seek  to 
avoid  the  conditions  of  the  bill  of  sale  as  well  as  the 
notes,  because  obtained  by  fraud.  The  reply  puts  in 
issue  the  facts  pleaded.  From  the  tenor  of  the  instruc- 
tions we  are  led  to  think  the  district  court  experienced 
a  diflBculty  in  its  presentation  of  the  issues,  for  in  its 
statement  of  the ''second  defense''  the  conclusion  is 
that,  because  of  the  facts  pleaded,  there  has  been  dam- 
age in  the  sum  of  four  hundred  dollars  because  of 
''expense  of  keeping  and  advertising,''  and  "that  plain- 
tiff has  no  right  to  recover  on  said  note  because  of  said 
fraud,"  etc.,  showing  that  the  cause  was  submitted  on 
the  theory  of  the  division  of  the  answer  containing 
both  matter  of  counterclaim  and  defense.  Added  to 
this  IS  a  claim  by  the  appellant  that  the  failure  of  con- 
sideration "is  pleaded  in  the  second  and  third  divisions 
of  defendant's  answer,"  and  an  argument  is  based  on 
that  theory.  We  think  the  plea  of  a  failure  of  con- 
sideration is  limited  to  the  second  division. 

The  appellant  urges,  in  view  of  the  fact  that  other 
notes  are  likely  to  be  affected  by  the  conclusion  in  this 
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case,  that  it  is  of  the  highest  importance  to  all  the  par- 
ties to  this  suit  that  the  issae  or  issues  on  which  the 
verdict  is  sustained,  if  sustained  at  all,  should  be  pre- 
cisely stated.  As  the  cause  must  be  reversed,  and 
stand  for  a  new  trial,  we  thiak  the  same  considerations 
apply  in  view  of  this  case,  and  that  the  issues  should 
be  precisely  stated  in  the  district  court,  and,  if  not  done 
otherwise,  it  should  be  on  the  court's  own  motion.  With 
the  issues  thus  presented,  we  think  many  of  the  com- 
plaints now  urged  to  the  instructions  might  be  avoided. 
It  may  be  well  to  here  state  that  some  of  the  questions 
urged  as  to  instructions  and  evidence  should  have  been 
presented  by  way  of  objections  to  the  pleadings,  and 
there  settled,  for,  if  valid,  they  were  apparent  on  the 
face  of  the  pleadings,  and  involved  the  merits  of  the 
case. 

II.    The  burden  of  the  case  was  such  that  defend- 
ants' counsel  had  the  opening  and  closing  to  the  jury. 
After  the  first  argument  had  proceeded 
di7t?inJ^g.  some  five  or  ten  minutes,  the  defendants' 
mitted  aftop     couusel  presented  to  the   court  certain 
jommenced:     questious  to  be  presented  to  the  jury. 
The  plaintiflE  objected,   for   the  reason, 
among  others,  that  they  were  not  presented  to  the 
attorneys  for  the  adverse  party  before  the  argument 
commenced.    As  there  is  a  controversy  as  to  the  facts 
under  which  the  questions  were  submitted,  the  follow- 
ing is  quoted  from  the  record:     ''The  court:    It  is 
ordered,  and  made  a  part  of  the  record  in  this  case, 
that  the  special  interrogatories  submitted  to  the  jury 
therein  were  not  submitted  to  the  counsel  for  the  plain- 
tiff until  after  the  defendants  had  commenced  their 
opening  argument,   and  after   the   first   counsel  for 
defendants  had  spoken  from  five  to  ten  minutes;  that 
then  the  special  interrogatories  wei-e  presented  to  the 
counsel  for  the  plaintiff,  and  they  had  the  use  of  the 
same  during  their  arguments  to  the  jury,  and  that  the 
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same  were  allowed  to  go  to  the  jury  by  the  court, 
against  the  exceptions  of  the  plaintifiE.'^  After  the 
questions  were  presented  there  was  talk  between  coun- 
sel and  the  court,  in  which  the  court  attempted  to  have 
the  objections  withdrawn,  or  to  have  counsel  agree  to 
the  submission.  There  was  also  talk  of  their  being 
submitted  on  the  court's  own  motion,  and  the  appel- 
lees, in  argument,  claim  that  they  were  finally  so  sub- 
mitted, but  the  record  does  not  support  the  claim. 

It  was  error  to  submit  the  questions.  The  statute 
is  specific,  and  is  as  follows:  "In  all  actions,  the  jury, 
in  their  discretion,  may  render  a  general  or  special  ver- 
dict; and  in  any  case  in  which  they  render  a  general 
verdict,  they  may  be  required  by  the  court,  and  must 
be  so  required  on  the  request  of  any  party  to  the  action, 
to  find  specially  upon  any  particular  questions  of 
fact  to  be  stated  to  them  in  writing,  which  questions  of 
fact  shall  be  submitted  to  the  attorneys  of  the  adverse 
party  before  the  argument  to  the  jury  is  commenced.'^ 
Code,  section  2808.  In  Hopper  v.  Moore,  42  Iowa,  563, 
the  questions  were  presented  just  before  the  closing 
argument,  and  refused,  and  the  ruling  was  sustained. 
In  Crosby  v.  Hungerford,  59  Iowa,  712,  it  is  said:  "The 
statute  is  imperative  that  such  questions  must  be  sub- 
mitted to  the  attorneys  of  the  adverse  party  before  the 
argument  is  commenced.''  It  is  there  said  that  a  sub- 
mission to  the  court  before  argument  is  not  sufficient. 
The  appellees  cite  Petrie  v.  Boyle ,  56  Iowa,  163,  in 
which  the  court,  on  its  own  motion,  submitted  inter- 
rogatories without  submission  to  attorneys,  and  this 
court,  not  deciding  the  right  of  the  court  so  to  do,  held 
that  under  the  state  of  the  record  there  was  no  preju- 
dice. The  case,  however,  guards  the  question  we  are 
considering  in  these  words:  "It  is  clear  when  inter- 
rogatories are  propounded  at  the  instance  of  one  party, 
they  must  be  submitted  to  the  adverse  party,  before 
the  argument  is  commenced."    These  authorities  seem 
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conclusive  of  the  question,  and  very  manifestly  reflect 
the  legislative  intent  to  fix  a  definite  time  in  which  the 
opposite  counsel  should  have  the  questions.  It  is  now 
settled  that  the  court  may  on  its  own  motion  submit 
questions,  without  submission  to  attorneys,  by  which 
method  any  emergency  for  such  questions  might  be 
met.  See  Clark  v.  Balls j  71  Iowa,  189;  Briggs  v.  Mc- 
Ewen,  77  Iowa,  303,  305. 

Because  of  the  condition  of  the  record,  we  omit  the 
consideration  of  some  questions,  thinking  that  with  the 
issues  properly  defined  they  will  not  arise  on  another 
trial.  For  the  error  in  submitting  the  interrogatories 
the  judgment  is  bevebsed. 


-  ^    Jane  Funk  et  al.j  Appellees,  v.  Mebcantile  Tbust 
Company,  Intervener,  Appellant. 

1.  Appeal:  ACCEPTING  BENEFITS  OF  JUDGMENT:    WAIVER.      The  right  of 

appeal  from  a  part  of  a  judgment  will  not  be  waived  by  accepting  the 
benefits  of  another  part  thereof  not  in  any  manner  involved  in  the 
appeal. 

2.  Mortfiraffe  on  Income  and  Profits  of  Mine:  garnishment: 
PRIORITY  OF  LIENS.  A  mortgage  upon  the  "income,  issues  and  profits" 
of  a  coal  mine  includes  accounts  due  the  mine  owner  for  coal  sold 
from  such  mine,  and  is  valid  as  against  a  garnishment  of  such 
accounts  by  a  judgment  creditor  of  the  proprietor  of  the  mine. 

3.  :  FORECLOSURE:    MERGER.    The    priority  of  the  lien  of  such 

mortgage  would  not  be  lost  as  to  such  accounts  by  the  foreclosure  of 
the  mortgage,  where  the  decree  is  made  as  broad  as  the  mortgage, 
and  authorized  the  mortgagee  to  subject  to  the  payment  thereof  the 
income  and  issues  of  the  business  of  the  mortgagor. 

Appeal  from    Keokuk    District    Court. — Hon.  J.   K. 
Johnson,  Judge. 

Thubsday,  Ootobeb  12,  1893. 

Gabnishment  proceedings  on  execution  for  the 
payment  of  a  judgment  in  favor  of  the  plaintiffs,  and 
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against  the  defendant,  the  Orescent  Ooal  Oompany. 
The  Chicago  &  Northwestern  Railway  Company  and 
the  Burlington,  Cedar  Rapids  &  Northern  Railway 
Company  were  garnished  as  debtors  of  the  defendant. 
Thereupon  the  Mercantile  Trust  Company  of  New  York 
intervened,  claiming  the  right  to  have  appropriated, 
for  the  payment  of  a  judgment  it  held  against  the  coal 
company,  money  which  the  garnishees  admit  that  they 
were  owing  to  the  defendant.  There  was  a  trial  by  the 
court,  and  a  judgment  in  favor  of  the  plaintiffs,  and 
against  the  Chicago  &  Northwestern  Railway  Company, 
for  the  amount  due  pn  the  judgment  of  the  plaintiflEs, 
and  for  costs,  and,  to  the  extent  of  the  money  so  appro- 
priated, the  petition  of  intervention  of  the  trust  com- 
pany was  dismissed.  It  was  further  adjudged  that  the 
Chicago  &  Northwestern  Railway  Company  pay  the 
remainder  of  the  amount  it  was  owing  to  the  defend- 
ant, and  that  the  Burlington,  Cedar  Kapids  &  Northern 
Railway  Company  pay  the  remainder  of  the  amount 
it  was  owing  to  the  defendant,  to  the  clerk,  to  be  applied 
on  the  judgment  of  the  intervenor.  From  so  much  of 
the  judgment  as  required  the  payment  by  the  Chicago 
&  Northwestern  Railway  Company  of  the  amount  due 
on  the  judgment  of  the  plaintiff,  the  intervenor  appeals. 
—Beversed. 

C.  M.  BrotPfij  for  appellant. 

O.  D,  Woodin  and  J.  C.  Beem,  for  appellees. 

Robinson,  C.  J. — I.  The  appellees  ask  that  the 
appeal  be  dismissed  on  the  ground  that  the  appellant 
1.  appeal:  ao-  ^^^  acccptcd  the  money  which  the  gar- 
flu  o°^d|-®'  nishees  were  required  to  pay  into  court  for 
ment:  wJver.  j^^  benefit,  and  for  that  reason  has  no 
further  right  to  prosecute  the  appeal.  After  the  judg- 
ment against  the  garnishees  was  rendered,  the  Chicago 
&  Northwestern  Railway  Company  paid  to  the  clerk. 


266  Funk  v.  Mercantile  Trust  Co.    [89  Iowa 

to  be  applied  on  the  judgment  in  favor  of  the  inter- 
venor,  the  sum  of  six  hundred  and  eighteen  dollars  and 
fifty-six  cents,  andtheBurlington,CedarRapids&North- 
ern  Railway  Company  paid  to  the  clerk,  for  the  same 
purpose,  the  sum  of  one  thousand,  three  hundred  and 
forty  dollars  and  fifteen  cents.  Both  these  sums  were 
paid  to,  and  accepted  by,  the  intervenor  after  the 
appeal  was  taken.  The  Chicago  &  Northwestern 
Railway  Company  also  paid  to  the  clerk,  to  be  applied 
on  the  judgment  of  the  plaintiffs,  the  sum  of  one 
thousand,  one  hundred  and  thirty-nine  dollars  and 
thirty-six  cents.  The  appellees  did  not  except  to  the 
judgment  in  the  garnishment  proceedings,  and  have 
not  appealed  from  it,  nor  any  part  of  it.  So  far  as  the 
record  shows,  the  judgment  rendered  was  entirely  satis- 
factory to  them.  There  is  no  controversy  excepting  as 
to  so  much  of  the  judgment  as  required  the  payment 
of  money  to  apply  on  the  judgment  of  the  plaintiffs. 
By  agreement  of  the  parties,  that  money  was  to  be 
deposited  in  bank  at  the  best  obtainable  rate  of  interest, 
to  await  the  result  of  this  appeal.  It  thus  appears  that 
there  is  no  controversy  in  regard  to  the  right  of  the 
appellant  to  the  money  it  has  received,  and  "i»  are  of 
the  opinion  that  the  right  to  prosecute  the  appeal  was 
not  waived  by  accepting  it.  See  Anglo-American  Land^ 
Mortg.  it  Agency  Co.  v.  Bush^  84  Iowa,  272,  and  cases 
therein  cited;  Byram  v.  Polk  County j  76  Iowa,  75,  78, 
The  application  to  dismiss  is  overruled. 

II.    In  the  year  1889  the  Crescent  Coal  Company 

executed  to  the  intervenor  a  mortgage  to  secure  the 

2.  MoRTOAo.  on    payment  of  one  hundred  thousand  dollars 

i?iSfltoi)?^ine:  in  bouds.    The  property  so  mortgaged 

priority™?"'     included  lands  in  Keokuk  county,  the  coal 

in  the  land,  together  with  the  right  to 

mine  and  remove  it,  the  towers,  hoisting  and  pumping 

machinery  and  other  appurtenances  of  the  mines  in 

the  mortgaged  premises,  and  personal  property  used  in 
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connection  with  the  mines.  The  mortgage  also  included 
all  right  and  title  of  the  coal  company  ''to  all  moneyT 
and  credits  due,  or  to  become  due  to  it,  and  all  the  con- 
tracts and  agreements  made  or  to  be  made,  and  all  and 
singular  any  property  that  may  be  acquired  in  the 
future  by  the  party  of  the  first  part,  and  all  and  singu- 
lar the  entire  property  of  the  party  of  the  first  part, 
both  real  and  personal,  wherever. found,  together  with 
the  rights,  privileges  and  appurtenances  belonging  or 
in  any  wise  appertaining  to  the  said  land  and  coal,  *  *  • 
together  with  all  its  corporate  rights,  privileges,  immun- 
ities and  franchises  now  held  or  hereafter  to  be  acquired, 
with  the  reversion  and  reversions,  remainder  and 
remainders,  income  and  royalties,  rents,  issues,  and 
profits  thereof , and  all  the  estate,  right,  title  and  interest, 
property,  possession,  claim  and  demand  whatsoever,  as 
well  in  law  as  in  equity,  present  or  in  future,  of  the 
party  of  the  first  part  of,  in,  and  to,  all  and  singular 
the  property  and  effects  hereinbefore  described,  and 
every  part  of  the  same,  and  every  parcel  thereof,  with 
the  appurtenances,  and  all  revenues,  benefits  and  advan- 
tages and  profits  to  the  party  of  the  first  part  at  any 
time  accruing  from  or  out  of  the  same,  or  the  business 
operations  thereof,  to  have  and  to  hold  the  same,"  etc. 
The  mortgage  also  provided  for  the  taking  possession 
of  the  mortgaged  property.  On  the  twenty-fifth  day 
of  March,  1891,  the  intervener  obtained  in  the  district 
court  of  Keokuk  county  a  decree  for  one  hundred  and 
seven  thousand  and  fourteen  dollars  and  thirty-seven 
cents,  due  on  the  bonds,  foreclosing  the  mortgage,  and 
ordering  the  sale  of  the  mortgaged  property.  The 
decree  followed  the  mortgage  in  all  respects,  and  gave 
to  the  intervener  the  right  to  the  possession  of  all  the 
mortgaged  property  until  the  amount  adjudged  to  be 
due  should  be  paid,  or  until  the  right  of  possession 
should  pass  to  a  purchaser.  On  the  twentieth  day  of 
April|  1891  y  an  execution  was  issued,  under  which  so 
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much  of  the  mortgaged  property  as  could  be  found  was 
sold.  The  execution  was  returned  August  1, 1891,  sat- 
isfied only  in  part,  more  than  sixty  thousand  dollars 
remaining  unpaid.  On  the  fifteenth  day  of  April,  1891, 
a  judgment  was  rendered  by  the  district  court  of 
Keokuk  county  in  favor  of  the  plaintiff,  and  against  the 
coal  company,  for  the  sum  of  one  thousand  and  thirty- 
three  dollars  and  thirty-seven  cents  and  costs.  On  the 
eighteenth  day  of  the  same  month  an  execution  was 
issued  on  the  judgment  so  obtained,  under  which  the 
Chicago  &  Northwestern  Railway  Company  and  the 
Burlington,  Cedar  Rapids  &  Northern  Railway  Com- 
pany were  garnished,  and  the  plaintiffs  claim  that  by 
means  of  that  garnishment  they  became  entitled  to  the 
payment  of  their  judgment  from  the  money  owed  by 
the  garnishees  to  the  defendant.  It  appears  that  the 
money  so  owed  was  due  for  coal  which  the  coal  com- 
pany had  mined  from  the  mortgaged  land,  and  fur- 
nished to  the  garnishees,  between  the  thirty-first  day  of 
March  and  the  nineteenth  day  of  April,  1891.  The 
intervenor  contends  that  the  money  owed  by  the  gar- 
nishees was  income,  issues  and  profits  accruing  from 
and  out  of  the  mortgaged  property,  and  from  the  busi- 
ness operations  of  the  company,  and  was  included  in 
the  mortgage,  and  that  the  plaintiffs,  their  attorneys, 
and  the  sheriff  had  actual  notice  of  the  mortgage  on  the 
money  in  the  hands  of  the  garnishees  before  they  were 
garnished.  The  plaintiffs  admit  that  they  and  their 
attorneys  and  the  sheriff  knew  the  contents  of  the  mort- 
gage, but  deny  that  they  had  actual  notice  of  the  mort- 
gage on  the  debts  in  question  at  the  time  of  the  gar- 
nishment. 

It  is  claimed  by  the  appellees  that  the  mortgage 
did  not  include  such  debts,  for  the  reason  that  the 
description  is  not  sufficiently  specific  and  definite.  In 
Sandwich  Manufacturing  Co.  v,.  Bohinsorij  83  Iowa, 
567,  568,  it  was  held  that  a  valid  mortgage  on  a  claim 
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for  money  not  earned,  as  on  accounts  for  work  to  be 
done,  may  be  given.  We  know  of  no  reason  why  such 
a  mortgage  may  not  also  be  given  upon  the  income, 
issues  and  profits  of  the  business  of  mining  and  selling 
coal,  and  upon  accounts  which  may  accrue  from  it.  It 
may  be  true  that  the  description  in  the  mortgage  in  ques- 
tion is  too  indefinite  and  uncertain,  as  to  some  of  the 
property  and  property  rights  sought  to  be  included,  to 
be  effectual ;  but,  if  that  be  so,  it  would  not  affect  the 
right  of  intervener  to  any  property  sufficiently  described. 
The  debts  which  the  garnishee  owed  the  defendant 
were  for  coal  on  which  intervener  had  a  mortgage,  and 
were  income  and  issues  of  the  defendant  which  accrued 
from  its  business  operations.  The  plaintiffs  knew  the 
contents  of  the  mortgage,  and  must  be  charged  with 
knowledge  of  the  fact  which  the  relation  of  the  gar- 
nishees with  the  defendant  necessarily  suggested,  and 
which  an  inquiry  would  have  disclosed  with  certainty, 
that  the  debts  garnished  grew  out  of  the  business  of  the 
defendant,  and  were  included  in  the  mortgage.  We 
conclude  that  the  mortgage  was  valid  as  against  the 
plaintiffs. 

III.  The  appellees  contend  that  the  intervener  had 
no  claim  to  the  money  in  question,  for  the  reason  that 

8. .  forooios-  *^^  mortgage  was  merged  in  the  decree. 

tire:*  merger,  j^.  ^^^  ^^  couccded  that,  after  the  decree 
was  rendered,  no  action  could  have  been  maintained  on 
the  mortgage  as  between  the  parties  to  the  decree.  But 
the  effect  of  the  decree  was  to  set  aside,  and  in  a  man- 
ner appropriate,  the  mortgaged  property  to  the  pay- 
ment of  the  debt  which  was  ascertained  and  fixed  by 
the  decree.  That  did  not  release  any  of  the  mortgaged 
property  but  authorized  the  intervener  to  enforce  its 
claim  against  it,  including  income  and  issues  of  the 
business  of  the  defendant,  and  the  demands  for  money 
which  grew  out  of  it.  The  money  owing  to  the  defend- 
ant by  the  garnishees  was  for  coal  which  had  been 
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mortgaged  to  the  intervenor,  and  which  had  been  ap- 
propriated by  the  decree  for  the  payment  of  the  mort- 
gage debt.  The  coal  was  sold  after  the  decree  of  fore- 
closure was  rendered,  but  before  execution  to  enforce 
it  was  issued.  That  the  intervenor  had  an  equitable 
claim  upon  the  money  due  for  the  coal,  which  was 
superior  to  the  right  acquired  by  the  plaintiflb  through 
their  garnishment,  is  clear. 

By  agreement  of  parties  this  cause  was  tried  as  in 
equity,  and  the  district  court  had  ample  power  to 
enforce,  by  a  suitable  decree,  the  equitable  right  of  the 
intervenor  to  the  money  in  question.  A  decree  requir- 
ing the  money  which  was  paid  into  the  district  court 
for  the  benefit  of  the  plaintiflEs  to  be  applied  on  the 
judgment  of  the  intervenor  against  the  defendant  will 
be  entered  in  this  court.  The  decree  of  the  district 
court,  so  far  as  it  is  involved  in  this  appeal,  is  beversed. 


William  Hintbageb,  Appellee,  v.  E.  H.  Smith,  Ap- 
pellant. 

Action  for  PoesesBion  of  Real  Bstate:  statute  of  limttations: 
FORMER  ADJUDICATION.  A  decree  quieting  the  title  to  land  in  the 
plaintiff,  in  an  action  brought  to  obtain  snch  relief,  and  forever  bar- 
ring and  estopping  the  defendant  therein  from  thereafter  claiming  title 
thereto,  but  containing  no  provision  as  to  the  possession  of  the  prop- 
erty, will  estop  such  defendant  from  setting  up  the  statute  of  limita- 
tions against  said  plaintiff  in  an  action  subsequently  commenced  by 
the  latter  for  the  possession  of  said  property. 

Appeal  from  Dubuque  District  Court. — Hon.  J.  J.  Ney, 

Jndge. 

Thubsday,  October  12,  1893. 

This  is  an  action  to  recover  possession  of  certain 
real  property,  and  damages  for  rents,  and  for  wood 
cut  and  removed  from  the  premises.  The  defend- 
ant pleaded   the  statute  of   limitations,   which  plea 
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the  court  withdrew  from  the  consideration  of  the  jury, 
and  ordei*ed  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  entered.  The  defendant  appeals. — Af- 
firmed. 

Henderson^  Hwdj  Daniels  d  Kiesely  for  appellant. 

Powers  J  Lacy  A  Brown^  for  appellee. 

Given,  J. — I.  The  defendant  was  in  actual,  con- 
tinuous, visible,  and  exclusive  possession  of  the  land 
from  1878  to  the  time  this  case  was  tried,  January  19, 
1892.  This  action  was  not  commenced  until  December 
24,  1890,  more  than  ten  years  after  the  defendant's 
possession  began,  wherefore  the  defendant  claims  that 
this  action  is  barred  by  section  2529  of  the  Code,  which 
provides,  that  actions  for  the  recovery  of  real  property 
may  be  brought  within  ten  years  after  the  cause  accrues, 
and  not  afterwards. 

On  March  13,  1879,  the  plaintiff  commenced  an 
action  against  the  defendant  to  quiet  the  title  to  this 
land  in  the  plaintiff.  In  that  action  a  decree  was 
entered  October  19,  1888,  decreeing  that  the  plaintiff 
was  the  owner  in  fee  simple  of  the  land,  establishing 
the  title  in  him,  and  forever  barring  and  estopping  the 
defendant  from  claiming  title  thereto.  In  that  case 
there  was  no  prayer  or  decree  for  possession.  While  it 
is  not  disputed  that,  in  the  absence  of  this  decree,  the 
plaintiff's  action  was  barred,  his  contention  is  that,  by 
reason  of  the  decree,  it  is  not.  By  the  decree,  all 
existing  questions  of  title,  whether  arising  out  of 
adverse  possession  or  othei*wise,  were  conclusively  set- 
tled between  the  parties.  All  claim  of  right  and  color 
of  title  were  taken  from  the  defendant,  and  he  was 
barred  and  estopped  from  afterwards  claiming  title  to 
the  land.  His  future  possession  was  not  under  claim 
of  right  or  color  of  title,  and  was  not,  therefore,  subject 
to  the  statute  of  limitations.    Larum  v.  Wilmer^  35 
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Iowa,  244,  and  Knudson  v.  Litchfield^  87  Iowa,  111, 
fully  answer  this  contention. 

The  defendant  cites,  and  relies  upon,  Garrett  v. 
Bickliny  78  Iowa,  115.  There  Garrett's  property  was 
attached  as  the  property  of  one  Kendall  in  a  suit  of 
Bicklin,  Winzer  &  Co.  against  Kendall.  Garrett  inter- 
vened in  the  attachment  suit,  claiming  to  be  the  owner 
of  the  property,  and  such  proceedings  were  had  that 
the  property  was  adjudged  to  be  the  property  of  Gar- 
rett. Meantime,  the  property  was  sold  on  special  exe- 
cution to  Bicklin,  Winzer  &  Co.,  and,  after  the  judg- 
ment that  Garrett  was  the  owner,  he  brought  suit 
against  Bicklin,  Winzer  &  Co.  for  damages  for  conver- 
sion. Bicklin,  Winzer  &  Co.  pleaded  the  statute  of 
limitations,  as  if  it  had  been  running  during  the  pendr 
ency  of  the  proceedings  to  determine  the  ownership, 
and  this  court  sustained  the  plea.  This  court  held  that 
Garrett  had  his  choice  of  two  remedies,  namely,  to 
proceed  to  secure  the  property,  as  he  did,  by  his  inter- 
vention, or  to  recover  its  value;  and  that,  having  made 
his  election,  the  statute  continued  to  run  as  to  the 
other.  The  distinction  between  that  case  and  this  is 
obvious.  In  that  the  personal  property  of  Garrett, 
taken  on  the  attachment,  was  the  single  subject  of  the 
action.  Garrett  had  the  choice  to  sue  for  his  property 
or  for  its  value.  The  recovery  of  either  would  make 
him  whole.  Therefore,  he  might  not  claim  both,  but 
must  choose  which  he  would  ask.  In  this  case  the 
plaintiff  had  two  causes  of  action,  one  to  quiet  title  to 
the  land,  and  the  other  to  recover  possession  and  for 
its  use.  A  recovery  of  either  did  not  make  him  whole 
as  to  the  other. 

II.  The  defendant  calls  attention  to  the  fact  that 
the  plaintiff  sets  out  certain  tax  titles  in  his  chain  of 
title,  and  contends  that  the  five  years'  limitation  applies 
to  these  titles.  There  is  no  question  of  title  involved 
in  this  case.    As  already  stated,  the  decree  settled  all 
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questions  of  title  between  these  parties.  We  conclude 
that  there  was  no  error  in  the  action  of  the  district 
court,  and  the  judgment  is  therefore  affirmed. 


Shenandoah  National  Bank,  Appellee,  v.  Martha    S  w 
Marsh,  Appellant. 

Promissory  Note:  provision  for  attorhst  fees:  neootiabilitt. 
The  negotiability  of  a  promissory  note  is  not  affeoted  by  an  agree- 
ment therein  to  pay  ''ten  per  cent,  attorney's  fees,  if  placed  in 
attorney's  hands  for  eollection." 

Appeal  from  Lucas  District  Court. — ^Hon.  E.  L. 
Burton,  Judge. 

Thursday,  October  12,  1893. 

Action  on  a  promissoiy  note.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  defendant 
appeals. — Affirmed, 

Stuart  (&  Bartholomew^  for  appellant. 

Mitchell  &  Pernckj  for  appellee. 

KiNNE,  J. — ^The  plaintiff's  action  is  brought  upon 
a  promissory  note,  which  reads: 

''Chariton,  Iowa,  July  16,  1890. 

*'0n  January  16, 1891,  for  value  received,  we  jointly 
and  severally  promise  to  pay  A.  H.  Warren,  or  order, 
one  hundred  and  fifty-one  dollars,  payable  at  the  First 
National  Bank  of  Chariton,  Iowa,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum  from  date  until  paid, 
and  ten  per  cent,  attorney's  fees,  if  placed  in  attorney's 
hands  for  collection.  I'he  interest  on  this  note  is 
payable  annually,  and  this  entire  note  to  be  due  when 
there  is  interest  due  and  unpaid.  All  delinquent  inter- 
est to  draw  ten  per  cent,  interest  from  the  time  delin- 

VOL.  89—18 
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quent.  Jurisdiction  is  conferred  upon  any  justice  of 
the  peace.  The  makers  and  indorsers  hereof  waive 
demand  and  protest.  Martha  Marsh.'' 

The  defendant  pleads  fraud  practiced  in  procuring 
the  note,  and  that  the  same  is  without  consideration. 
The  plaintiflE,  in  a  reply,  denies  the  allegations  in  the 
answer,  and  avers  that  it  purchased  said  note  in  good 
faith,  before  maturity,  for  a  valuable  consideration, 
and  without  notice  or  knowledge  of  any  defect  in  the 
note  or  defense  thereto.  After  the  evidence  was  all  in, 
the  court  sustained  the  plaintiff's  motion  to  discharge 
the  jury,  and  enter  judgment  for  the  plaintiflE  for 
one  hundred  and  forty-three  dollars  and  forty-five 
cents,  the  sum  the  plaintiflE  had  paid  for  the  note, 
*'u.pon  the  ground,  alone,  that  said  note  was  negotiable, 
and  the  evidence  without  confliict  showed  that  the 
plaintiflE  was  an  innocent  purchaser  thereof  before 
maturity,  and  hence  the  defense  of  fraud  or  want  of 
consideration  in  the  execution  of  the  note  could  not 
be  asserted  or  maintained  by  the  defendant  as  against 
the  plaintiflE." 

The  record  shows  that  it  was  conceded  by  the  par- 
ties that  the  evidence  tended  to  show  that  the  note  was 
procured  from  the  defendant  by  means  of  fraud  on 
part  of  Warren,  the  payee  therein,  and  that  it  was 
without  consideration.  It  appeared  from  the  evidence, 
without  conflict,  that  the  note  was  purchased  by  the 
plaintiflE  from  Warren,  in  the  regular  course  of  busi- 
ness, prior  to  its  maturity,  without  notice  or  knowledge 
that  it  had  been  procured  through  fraud  or  was  without 
consideration,  or  that  there  was  any  other  defense 
thereto ;  that  the  purchase  was  made  in  good  faith,  and 
that  the  plaintiflE  paid  Warren  one  hundred  and  forty- 
three  doUai-s  and  forty-five  cents  for  it. 

Several  errors  are  assigned,  but  the  only  point 
pressed  in  argument  is  that  the  note  was  non-negotiable, 
and  hence  open  to  the  defense  pleaded.    The  note  con- 
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tains  the  following  provision:  ''And  ten  per  cent, 
attorney's  fees,  if  placed  in  attorney's  hands  for  collec- 
tion." It  is  contended  that  this  provision  renders  the 
sum  payable  at  the  maturity  of  the  note  uncertain,  and 
that  thereby  one  of  the  elements  of  negotiability,  cer- 
tainty as  to  the  amount  due,  does  not  exist.  It  seems 
to  be  conceded  in  the  argument  that  if  the  facts  of 
this  case  bring  it  within  the  rule  established  in  Sperry 
V.  Horr,  32  Iowa,  184,  the  judgment  below  should  be 
affirmed,  unless  we  are  prepared  to  overrule  the  Sperry 
case.  The  provision  in  the  note  in  the  Sperry  case^ 
reads:  ''If  not  paid  when  due,  and  suit  is  brought 
thereon,  I  hereby  agree  to  pay  collection  and  attorney's 
fees  therefor.''  It  was  held  in  that  case  that  as  the 
provision  quoted  related  to  the  remedy,  and  only 
became  operative  in  case  suit  should  be  brought,  it 
could  in  no  way  render  uncertain  the  sum  due  upon 
the  note  at  its  maturity. 

It  is  urged  that  the  provision  in  the  note  in  this 
suit  contemplates  that  the  not^  may  be  placed  in  an 
attorney's  hands  for  collection  at  any  time,  before,  as 
well  as  after,  maturity;  hence  that  the  amount  due  at 
maturity  would  be  dependent,  to  a  certain  extent,  on 
the  fact  that  it  was  or  was  not  thus  placed  in  the  hands 
of  an  attorney  for  collection  before  its  maturity;  that 
an  element  of  uncertainty  as  to  the  amount  due  at  the 
maturity  of  the  note  is  thus  introduced,  which  does 
away  with  its  negotiability.  If  the  appellant's  con- 
struction of  this  clause  is  correct,  then  one  taking  such 
a  note  to-day,  which  is  not  due  for  five  years,  may,  by 
at  once  placing  it  in  an  attorney's  hands,  to  be  by  him 
held  until  paid  or  until  maturity,  and  collected  if  not 
then  paid,  compel  the  maker  to  pay  ten  per  cent,  in 
addition  to  the  face  of  the  note,  even  though  he  may 
in  fact  pay  it  before  it  matures.  We  do  not  think  the 
language  used,  considered  in  connection  with  the  pro- 
visions of  the  entire  note,  warrants  such  interpretatiou, 
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Ordinarily,  we  understand  the  word  * 'collect,"  as 
applied  to  an  indebtedness,  to  moan  that  which  may 
lawfully  be  done  by  the  holder  of  the  obligation  to 
secure  its  payment  or  liquidation  after  its  maturity. 
The  words  "for  collection,"  as  used  in  the  note,  con- 
vey the  same  meaning  as  the  words  *'to  collect."  We 
think  it  is  clear  that,  under  a  provision  like  that  under 
consideration,  no  attorney's  or  collection  fees  could  be 
claimed,  even  in  the  absence  of  the  statutory  provi- 
sions prohibiting  it,  for  any  work,  labor  or  service  of 
the  attorney  holding  such  a  note,  which  was  done  or 
rendered  with  regard  to  it  prior  to  its  maturity. 

Under  this  construction  of  the  language  used  the 
case  is  clearly  within  the  holding  in  the  Sperry  casey 
supra.  But  it  is  said  that  that  holding  is  against  the 
weight  of  authority  generally,  and  hence  it  should  not 
be  adhered  to.  It  must  not  be  forgotten  that  the  fact 
that  there  is  a  conflict  iu  the  decisions,  touching  the  ques- 
tion as  to  whether  a  provision  like  that  in  the  Sperry 
case  would  render  an  instrument  non-negotiable,  was 
considered  in  that  case.  The  doctrine  announced  in 
that  case  has  been  the  law  of  this  state  for  over  twenty 
years,  innumerable  contracts  have  been  made  on  the 
faith  of  it,  and  the  decision  is  supported  by  an  abund- 
ance of  authority.  Stonemanv.  Pyle,  35Ind.  103;  Sea- 
ton  V.  Scovilly  18  Kan.  433;  Gaarv.  Louisville  Banking 
Co.,  11  Bush.  180;  Heard  v.  Bank,  8  Neb.  10;  Dietrich 
V.  BayJiiy  23  La.  Ann.  767;  Overton  v.  3Iatthetvs,  35 
Ark.  147;  Farmers^  National  Bank  v.  Itasmussen,  1 
Dak.  60,  46  N.  W.  Rep.  574;  1  Daniel  on  Negotiable 
Instruments  [4  Ed .  ] ,  section  62a ;  Huhhard  v.  Harrison, 
38  Ind.  323;  Nickersonv.  Sheldon,  33  111.  372;  ScUcsin- 
ger  v.  Arline,  31  Fed.  Rep.  648;  Montgomery  v.  Cross- 
thwait,  8  S.  Rep.  498,  90  Ala.  553;  Ba7ik  of  Commerce 
V.  Fuqua,  28  Pac.  Rep.  (Mont.)  291;  Dorsey  v.  Wolff, 
32  N.  E.  Rep.  (111.  Sup.)  495;  Pate  v.  Bank,  63  Ind. 
254  J  Maxwell  v,  Mor chart,  66  Ind.  301;    Procter  v. 
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Baldtoin,  82  Ind.  370;  Wilson  Sewing  Machine  Co.  v. 
Moreno^  7  Fed.  Rep.  806;  Howenstein  v.  Barnes,  5 
Dill.  482;  Adams  v.  Addington,  16  Fed.  Rep.  89; 
Tiedeman  on  Commercial  Paper,  section  28b ;  1  Ran- 
dolph on  Commercial  Paper,  sections  205,  206;  2  Par- 
sons on  Notes  and  Bills,  pp.  146, 147;  2  Am.  and  Eng. 
Encyclopedia  of  Law,  p.  324;  Benn  v.  Kutzschan, 
32  Pac.  Rep.  (Or.)  763;  Washington  v.  Bank,  64  Tex. 
4;  Farmers^  Nat.  Bank  v.  Sutton  Mfg.  Co.,  3  C.  C.  A. 
1,  52  Fed.  Rep.  191. 

Our  statute  expressly  provides  that  attorney  or 
collection  fees  shall  **be  allowed  by  the  court  and  taxed 
as  a  part  of  the  costs.''  Acts  of  the  Eighteenth  Gen- 
eral Assembly,  chapter  185;  Kelso  v.  Fitzgerald,  67 
Iowa,  266;  Spiesberger  v.  Thomas,  59  Iowa,  606; 
McComiick  v.  Lundburg,  74  Iowa,  558.  It  was  said  in 
the  case  last  cited:  *'The  attorney's  fee  which,  under 
the  terms  of  the  note,  might  be  taxed  against  the 
plaintiff  on  the  action  for  the  enforcement  of  the  note, 
does*  not  pertain  to  the  debt  evidenced  by  it,  but  is  in 
the  nature,  rather,  of  costs."  The  collection  fee,  then, 
in  the  case  at  bar,  can  in  no  event  form  a  part  of  the 
debt  proper ;  it  pertains  only  to  the  remedy ;  it  is  made, 
by  law,  a  part  of  the  costs.  It  follows,  then,  that  such 
a  provision  can  not  be  said  to  render  uncertain  the 
amount  due  upon  the  note  at  its  maturity.  That  is 
fixed  and  certain,  and  can  not  be  affected  by  any  pro- 
visions which  relate  only  to  the  remedy  in  case  the  debt 
is  not  paid  at  maturity.  The  contract  must  be  con- 
strued in  the  light  of  the  statutes  applicable  thereto, 
and  with  reference  to  which  it  will  be  presumed  the 
parties  to  the  contract  acted.  The  note  being  nego- 
tiable, and  purchased  by  the  plaintiff  before  due,  in  the 
usual  course  of  business,  for  value,  and  without  notice 
of  the  equities  of  the  defendant,  the  case  was  properly 
taken  from  the  jury. 

Tho  judgment  below  is  affiembd. 
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1 89  278     John  Byers  et  al.y  Appellees,  v.  Thomas  C.  Johnson, 
'l-ii  Appellant. 

1103    4761 

107  laSl       ^'  Sheriff's  Deed  Construed  as  Mortgage :  money  loaned  fob 

89  278  redemption:  EVIDENCE.    A  part  o£  the  sum  necessary  to  redeem 

l^^ZS2\  certain  real  estate  from  a  sale  under  execution  was  advanced  by  the 

89^  sirs  defendant,  under  a  parol    agreement  that   he    would    redeem  the 

111  ^  premises  for  the  benefit  of  the  owner,  and  that,  if  the  same  were  not 

/"^d^^A  redeemed  at  the  end  of  a  year  from  the  date  of  the  sale,  he  would 

1130  si9  take  a  sheriffs  deed  in  his  own  name,  and  hold  the  property  until 

'~W27A  such  time  as  the  owner  should    pay  him   all  the  money  he  had 

^^^  expended,   and  thereupon  his  interest  therein  should  cease.     The 

premises  were  worth  double  the  amount  necessary  to  redeem,  and, 

after  the  defendant  acquired  a  sheriff's  deed,  the  owner  continued  in 

possession  thereof  for  about  five  years,  and  until  the  day  of  her 

death,   making  leases  therefor,    paying  taxes  and  insurance,   and 

collecting  a  part  of  the  rents.    Held,  that  the  evidence  was  sufficient 

to  show  that  the  sherifTs  deed  was  taken  by  the  defendant  for  the 

purpose  of  security  only. 

2.  :  :  STATUTE  OF  FRAUDS:  PRACTICE  IN  SUPREME  COURT. 

The  question  whether  such  an  agreement  is  within  the  statute  of 
fraud,  and  therefore  not  enforcible,  not  having  been  raised  in  the 
district  court,  held,  that  it  would  not  be  considered  by  the  supreme 
court. 

3.  :  :  WIPE'S  interest  in  homestead  sufficient  to  sup- 


port AGREEMENT.  The  interest  of  a  wife  in  a  homestead,  the  legal 
title  to  which  is  in  the  husband,  who  has  abandoned  his  wife,  is  such 
as  will  entitle  her  to  protect  the  property  in  the  manner  above 
stated. 

4.  :  :  LIMITATION  OF  actions.  The  statute  of  limita- 
tions against  an  action  for  the  recovery  of  real  estate  held  under  an 
absolute  deed,  but  intended  as  a  mortgage,  begins  to  run  from  the 
date  of  the  last  payment  upon  said  mortgage  by  the  mortgagor,  and 
not  from  the  date  of  the  agreement  under  which  said  deed  was 
acquired. 

5.  Pleading:  issues:  evidence.  The  plaintiff's  petition  alleged  that 
one  S.  was  the  ''sole  and  only  heir  at  law"  of  the  owner  of  said  real 
estate,  and  the  answer  excepted  from  its  denial  of  the  allegations  of 
the  petition  the  fact  of  the  relationship  of  S.  to  said  owner.  Held, 
that,  it  not  having  been  questioned  in  the  district  court  that  S.  was 
the  only  heir,  the  admission  of  the  answer  would  be  considered  in  the 
supreme  court  as  intended  to  admit  the  allegation  of  the  petition  in 
regard  to  the  lieirahip  of  St 
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Appeal  from  Poweshiek  District  Court, — ^Hon.  A.  E. 
Dewey,  Judge. 

Thursday,  October  12, 1893. 

Action  in  equity  for  an  accounting,  and  to  compel 
the  conveyance  of  certain  real  estate  to  the  plaintiflEs. 
There  was  a  hearing  on  the  merits,  and  a  decree  in 
favor  of  the  plaintiflfe.  The  defendant  appeals. — 
Afflrmed. 

Haines  di  Lyman,  for  appellant. 

John  T.  Scott  and  W.  R.  Lewis y  for  appellees. 

Robinson,  C.  J. — For  some  time  prior  to  the  first 
day  of  January,  1883,  John  Byers  owned  lot  number  5 
of  the  northeast  quarter  of  the  northwest  quarter  of 
section  23,  in  township  8,  north,  of  range  14,  west.  On 
the  date  specified,  he  and  his  wife,  Eliza,  executed  and 
delivered  a  mortgage  on  the  premises  described  to 
secure  an  indebtedness  to  T.  J.  and  W.  T.  Holmes. 
During  or  about  the  month  of  December,  1884,  a 
decree  was  rendered  against  John  Byers  on  account  of 
that  indebtedness  for  the  sum  of  one  thousand,  eight 
hundred  and  thirty-five  dollars  and  three  cents  and 
costs,  and  foreclosing  the  mortgage.  On  the  seventh 
day  of  February,  1885,  the  mortgaged  premises,  which 
included  two  or  more  buildings,  were  sold  to  the 
mortgagees  for  the  sum  of  two  thousand,  ninety-two 
dollars  and  seventy-six  cents.  Byers  and  his  wife 
Uved  upon  the  premises  as  a  homestead  both  before 
and  after  the  mortgage  was  given,  but  he  deserted  and 
abandoned  his  wife  before  the  transactions  in  con- 
troversy occurred,  and  thereafter  she  appears  to  have 
managed  the  property,  and  to  have  lived  upon  it 
during  most  of  the  time  until  her  death,  which 
occurred  in  January^  1892.    In  October,  1885,   the 
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sheriflE's  certificate  of  sale  was  assigned  to  the  defend- 
ant, and  in  due  time  a  sheriff's  deed  was  issued  to  him 
for  the  premises. 

In  November,  1891,  Mrs.  Byers  commenced  this 
action,  claiming  in  her  petition  that  having  only  eight 
hundred  dollars,  and  being  desirous  of  purchasing  the 
premises,  she  entered  into  a  verbal  agreement  with  the 
defendant,  who  was  her  brother,  by  the  terms  of  which 
he  was  to  furnish  her  with  so  much  money  as  should 
be  necessary  to  purchase  the  certificate  of  sale,  and,  if 
the  premises  were  not  redeemed  at  the  end  of  a  year 
from  the  date  of  the  sale,  to  take  a  sheriff's  deed  in  his 
own  name,  and  hold  the  premises  until  such  time  as 
she  should  pay  to  him  all  the  money  by  him  expended, 
and  that  the  sheriff's  deed  should  be  treated  and  con- 
sidered as  a  mortgage  as  between  her  and  the  defend- 
ant; that  in  pursuance  of  the  agreement  she  gave  to 
the  defendant  eight  hundred  dollars,  with  which  he, 
with  one  thousand,  four  hundred  doUara  he  had  bor- 
rowed for  the  purpose,  purchased  the  certificate  of  sale, 
taking  an  assignment  thereof  in  his  own  name ;  that 
at  the  expiration  of  the  time  for  redemption  a  sheriff's 
deed  was  executed  to  him ;  that  by  the  terms  of  the 
agreement  she  had  retained  possession  of  the  premises; 
that  she  had  fully  paid  the  defendant  for  the  money  he 
had  advanced,  and  demanding  that  he  be  required  to 
account  for  the  money  he  had  received  and  expended 
under  the  agreement;  that,  if  anything  remains  due 
him,  it  be  ascertained,  and  that  he  be  requested  to 
convey  the  premises  to  her.  Mrs.  Byers  died  intestate, 
and,  after  her  death,  John  Byers,  the  husband,  and 
Eliza  J.  Stephenson,  her  sole  heir,  were  substituted  as 
parties  plaintiff.  The  defendant  denies  the  agreement 
upon  which  the  plaintiffs  rely,  and  denies  that  he  has 
been  paid  any  money  by  the  decedent  since  the  making 
of  the  sheriff's  deed.  He  claims  to  have  paid  two 
thousand,  two  hundred   and  fifty-three  dollars  and 
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twenty-five  cents  for  the  sheriflE's  certificate,  and  to 
have  discharged,  at  a  cost  of  seventy-three  dollars  and 
twenty-nine  cents,  a  tax  lien  on  the  premises  at  the 
time  of  the  purchase;  that  he  has  paid  taxes  since 
that  time,  and  for  insurance  and  repairs,  sums  amount- 
ing to  about  five  hundred  and  forty  dollars;  and  that 
he  is  the  absolute  owner  of  the  premises.  He  **admits'* 
that  at  the  time  of  the  purchase  he  borrowed  of  his 
sister  seven  hundred  and  thirty-five  dollars  with  which 
to  make,  in  part,  the  purchase;  that  it  was  not 
intended  that  the  loan  so  made  should  be  repaid  in 
money,  nor  that  she  should  have  any  interest  in  the 
premises  in  question,  but  that  he  agreed  to  furnish  her 
a  home  and  take  care  of  her  while  she  lived ;  that  in 
pursuance  of  that  arrangement  she  spent  a  large  part 
of  two  years  at  his  home,  receiving  her  entire  support 
from  him ;  that  she  received  and  retained  large  sums 
of  money  which  belonged  to  him;  that  he  is  ready 
and  willing  to  pay,  to  anyone  entitled  to  receive  it, 
any  money  which  he  may  be  owing  to  her  estate.  The 
district  court  found  and  adjudged  that  the  plaintiflE 
Byers  is  the  owner,  and  entitled  to  the  conveyance,  of 
an  undivided  one  third  of  the  premises  in  controversy, 
and  that  the  plaintiflE  Mrs.  Stephenson  is  the  owner, 
and  entitled  to  a  conveyance  of  the  remainder,  and  that 
conveyances  be  made  accordingly. 

I.     The  appellant  admits  that  a  deed  absolute  in 

terms  may  be  shown  to  be  a  mortgage,  but  relies  upon 

1.  shhbifp's        t^^  1*^1^  *^^*  *o  show  that  such  is  the  case 

M^^la^ef  the  evidence   must  be  clear,  satisfactory 

£?^emp°^**    and  conclusive,  and  insists  that  the  eW- 

tJon:  evidence.   ^^^^^^  jj^  ^j^jg  ^^^  -g  ^^^^  ^f  ^j^^^^    character 

and  weight.  It  is  shown  that  the  property  in  contro- 
versy was  worth  at  least  twice  as  much  as  the  amount 
required  to  redeem  it  from  the  sheriflE's  sale.  Mrs. 
Byers  was  anxious  to  obtain  the  property,  and  had  sev- 
eral interviews  with  T.  J.  and  W,  T,  Holmes  in  regard 
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to  it.  The  defendant  applied  to  them  to  redeem  it  for 
the  benefit  of  Mrs.  Byers.  He  was  told  the  certificate 
was  not  for  sale  unless  it  was  to  benefit  her.  The 
defendant  procured  an  assignment  of  the  certificate 
only  by  representing  that  he  was  acting  for  her,  and 
that  the  purchase  was  for  her  benefit.  It  is  shown  to 
our  entire  satisfaction  that  before  he  obtained  the 
assignment  he  had  agreed  with  Mrs.  Byers  to  obtain  it 
for  her,  and  to  procure  and  furnish  the  money  which 
she  lacked  to  pay  for  the  certificate,  and  that  the  entire 
transaction  was  for  her  benefit,  and  ultimately  to  vest 
in  her  the  title  to  the  property;  that  the  assignment 
was  made  to  the  defendant  only  to  secure  him  for  the 
money  he  had  advanced,  and  that  his  interest  in  the 
property  was  to  cease  when  he  should  be  reimbursed 
for  the  money  expended  for  the  benefit  of  his  sister. 
She  never  surrendered  possession  of  the  property,  but 
retained  it  until  her  death,  making  agreements  for 
leases,  paying  taxes  and  insurance,  and  by  herself  or 
agent  collecting  much  of  the  rent.  We  reach  the  con- 
clusion that  the  claim  of  plaintiffs,  that  the  defendant 
took  an  assignment  of  the  certificate  and  the  sheriff's 
deed  only  as  security  for  the  money  he  advanced,  is 
fully  and  satisfactorily  established  by  the  evidence. 

II.  It  is  said  that  the  agreement,  if  made  as 
claimed  by  the  plaintiffs,  can  not  be  enforced  for  the 
2.  — :  — :        reason  that  it  is  verbal,  for  the  conveyance 

statute  of  -ijtft  •1.1 

frauds:  prao-    of  real  ostate,  and  therefore  withm  the 

tloe  In  supreme  ' 

court.  statute  of  frauds.     The  claim  is  not  made 

in  the  pleadings,  and  appears  to  have  been  made  for 
the  first  time  in  this  court,  and  will  therefore  not  be 
considered  further.  Holt  v.  Browrtj  63  Iowa,  322; 
Bolton  V.  McShane,  79  Iowa,  27 ;  Crossen  v.  WhitCy  19 
Iowa,  111. 

III.  It  is  said  Mrs.  Byers  had  no  title  to  the  prop- 
erty, and  no  interest  therein  which  she  could  mortgage; 
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g. . .        therefore,  that  the  agreement  can  not  be 

toifomlstlST*  enforced.  As  we  have  stated,  the  prem- 
S?pirt  agree-  iscs  Were  occupied  by  Mrs.  Byers  and  her 
™®"  '  husband  as  a  homestead  until  he  deserted 

her.  Her  interest  therein  was  an  existing  right,  which 
she  was  entitled  to  protect.  McClure  v.  Braniffj  75 
Iowa,  43.  It  was  entirely  competent  for  her  to  do  so 
by  arranging  for  the  purchase  of  the  sheriff's  certificate 
of  sale,  and,  as  she  was  unable  to  effect  the  purchase 
in  her  own  name,  she  was  authorized  to  have  it  made 
in  the  name  of  her  brother.  She  paid  to  him  a  part  of 
the  purchase  price  when  the  assignment  of  the  certifi- 
cate was  made,  retained  possession  of  the  property 
when  the  sheriff's  deed  was  executed,  and  from  time  to 
time  made  payments  to  him  on  account  of  the  purchase 
price.  These  facts  gave  her  a  right  to  the  property 
which  a  court  of  equity  will  protect  and  enforce.  See 
Sweeney  v.  O^Hora^  43  Iowa,  34;  Green  v.  Turnery 
38  Iowa,  112;  JMd  v.  Mosely^  30  Iowa,  424;  Bryant 
V.  Hendricks y  5  Iowa,  256 ;  Mclntire  v.  Skinner j  4  G. 
Greene,  89 ;  Roberts  v.  McMahan^  Id. ,  34 ;  Brooks  v.  Ellis ^ 
3  Gt.  Greene,  527;  McCoy  v.  Hughes  1  G.  Greene,  370; 
1  Jones  on  Mortgages,  section  241.  In  Hain  v.  Robinson, 
72  Iowa,  736,  a  case  relied  upon  by  the  appellant,  it 
appeared  by  the  petition  that  the  plaintiff  had  made  a 
verbal  agreement  with  Robinson  under  which  the  latter 
purchased  at  tax  sales  certain  real  estate  owned  by  the 
former,  and  subseqently  obtained  therefor  tax  deeds,  on 
condition  that  when  Hain  should  pay  to  Robinson  the 
sums  of  money  he  should  pay  on  account  of  taxes,  with 
interest,  the  latter  should  convey  the  real  estate  to  Hain. 
A  demurrer  to  the  petition  was  sustained.  In  affirming 
that  ruling  this  court  held  that  such  an  agreement  could 
not  be  established  by  parol,  but  it  was  said  that  a  dif- 
ferent rule  would  prevail  if  the  plaintiff  had  furnished 
the  money  for  the  purchase.  The  case  is  not  in  conflict 
with  the  conclusion  we  have  announcedi  and  the  same 
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is  true  of  Thorp  v.  Bradley j  75  Iowa,  51,  also  relied 
upon  by  the  appellant. 

IV.    It  is  claimed  that  this  action  is  barred  by  the 
statute  of  limitations.     The  final  payment  on  account 

of  the  money  advanced  by  the  defendant 

uoM**^'*^"  ^^^®r  ^^^  agreement  in  question  was  not 
made  until  a  few  months  before  this  action 
was  commenced,  and  the  statute  would  begin  to  run 
from  that  time,  and  not  from  the  time  he  obtained  the 
assignment  of  the  sheriff's  certificate  of  sale.  See 
Green  v.  Turner,  38  Iowa,  116.  In  fact,  the  appellant 
insists  that  final  payment  has  not  yet  been  made,  and 
that  the  amount  now  due  him,  if  the  agreement  relied 
upon  by  the  plaintiffs  be  sustained,  is  nearly,  if  not 
quite,  five  hundred  dollars.  Counsel  have  analyzed 
and  discussed  the  evidence  in  regard  to  payments  at 
considerable  length  to  show  that  the  defendant  has  paid 
out  more  money  on  account  of  the  premises  in  contro- 
versy than  he  has  received.  It  would  not  be  profitable 
to  consider  in  detail  the  facts  upon  which  the  appellant 
relies  to  sustain  his  claim  on  this  branch  of  the  case. 
It  is  suflBcient  to  say  that  there  is  much  confusion  in  the 
accounts,  and  the  defendant  has  offered  no  evidence  to 
explain  them.  It  appears  that  when  Mrs.  Byers  and  the 
defendant  entered  into  the  agreement  in  question,  she 
had  eight  hundred  dollars,  which  were  paid  to  and  used 
by  the  defendant  in  purchasing  the  certificate.  He  bor- 
rowed one  thousand  and  four  hundred  dollars,  to  be  used 
for  the  same  purpose,  giving  therefor  his  two  promissory 
notes  for  five  hundred  dollars  each,  and  one  for  four 
hundred  dollars.  Portions  of  the  premises  in  question 
were  leased  by  Mrs.  Byers  to  different  tenants.  It  was 
estimated  that  the  rents  to  accrue  from  them  would 
pay  the  amount  advanced  by  the  defendant  in  four 
years.  At  one  time  three  tenants  paid  in  the  aggregate 
about  sixty  dollars  per  month,  and  Mrs.  Byers  also  re- 
ceived rent  from  others.    Some  of  the  money  was  paid 
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to  Mrs.  Byers,  and  some  to  the  defendant.  Portions 
of  the  property  were  vacant  at  times,  but  the  total 
income  from  all  the  property  from  the  twenty-eighth 
day  of  October,  1885,  when  the  certificate  of  sale  was 
assigned  to  the  defendant,  to  the  time  this  action  was 
commenced,  was  two  thousand,  four  hundred  and 
forty-seven  dollars  and  fifty  cents.  Taxes  were  paid  to 
the  amount  of  four  hundred  and  eighteen  dollars  and 
seventy  cents,  and  insurance  and  repairs  cost  an 
amount  not  definitely  shown,  but  probably  less  than 
two  hundred  and  twenty-five  dollars.  Mrs.  Byers' 
personal  expenses  amounted  to  but  little,  and  sub- 
stantially all  the  revenue  derived  from  the  property 
was  used  in  paying  taxes,  for  insurance  and  repairs, 
and  to  pay  the  defendant  or  the  notes  he  had  given. 
In  addition,  Mrs.  Byers  sold  him  a  cow  for  twenty-five 
dollars,  and  paid  him  some  other  small  sums,  which 
were  used  for  the  same  purposes.  It  thus  appears  that 
the  amount  rea^lized  from  rents  and  other  sources  was 
suflScient  to  pay  the  defendant  the  amount  he  had  ad- 
vanced on  account  of  the  property,  including  interest. 
On  the  fifteenth  day  of  November,  1889,  the  defendant 
gave  a  promissory  note  for  two  hundred  and  seventy- 
six  dollars  and  ninety  cents  for  the  purpose  of  paying 
the  last  of  the  three  notes  he  had  given  in  1885  for  the 
money  he  borrowed  to  use  in  purchasing  the  sheriff's 
certificate.  That  note  was  paid  by  Mrs.  Byers,  and  a 
witness  who  was  fully  informed  in  regard  to  the  facts 
says,  in  effect,  that  it  was  given  for  all  for  which  Mrs. 
Byers  was  then  liable  under  her  agreement  with  the 
defendant,  and  that,  when  it  was  paid,  her  obligation 
to  him  was  fully  discharged.  There  is  other  evidence 
which  tends  to  support  our  conclusion  that  the  defend- 
ant has  been  paid  all  he  was  entitled  to  receive  on 
account  of  the  premises  in  controversy. 

V.    It  is  claimed  that  there  is  no  proof  that  the 
plaintiffs    are    the    only  heirs  of   Mrs.   Byers.    The 
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6.  PLBADiifo:  Is- 
sues: c 
denoe. 


amendment  to  the  petition  by  which  they 
sues:  evi-        were  Substituted  as  parties  plaintiff  for 

Mrs.  Byers,  deceased,  alleges  that  she  left, 
surviving  her,  the  said  Byers,  her  husband,  and  Eliza 
J.  Stephenson  as  her  sole  and  only  heir  at  law.  The 
answer  excepts  from  its  denial  the  averment  of  the 
petition  in  regard  to  the  relationship  of  the  plaintiff. 
It  is  said  that  to  admit  the  relationship  does  not  admit 
that  Mrs.  Stephenson  is  sole  heir,  as  alleged;  but  that 
is  the  only  relationship  which  the  petition  states  with 
respect  to  her,  and,  as  there  was  no  controversy  in  the 
district  court  in  regard  to  that  matter,  we  are  satisfied 
that  the  answer  was  intended  by  the  defendant,  and 
understood  by  the  plaintiffs,  to  admit  what  the  petition 
averred  in  regard  to  heirship,  and  it  must  be  given  that 
effect. 

A  careful  examination  of  the  entire  case  leads  us 
to  conclude  that  the  decree  of  the  district  court  is 
sustained  by  the  evidence  and  authorized  by  the  law. 
It  is  therefore  affirmed. 


\m  w[l      Thomas  Rogers  for  Himself  and  as  Next  Friend 
tm  m  ^^  Others,  Appellant,  v.  Alice  D.  Mc- 

Farland  et  al.j  Appellees. 

Homestead:  trusts:  evidenge.  Where,  upon  a  sale  of  a  homestead, 
purchased  by  a  husband  with  his  own  money,  the  wife  refused 
to  join  in  the  conveyance  thereof  unless  the  deed  for  property  to  be 
purchased  with  the  proceeds  of  said  sale  was  made  to  her,  and  the 
husband  consented  to  have  the  deed  so  made,  upon  being  advised 
that  if  the  property  was  to  be  occupied  as  a  homestead  neither  he 
nor  his  wife  could  alone  dispose  of,  or  incumber  the  same,  and  there- 
after the  wife  procured  a  divorce  from  her  husband,  and  occupied  the 
property  thus  conveyed  to  her  with  a  second  husband  and  her 
children,  held,  that  the  evidence  was  insufficient  to  establish  a  trust 
as  to  said  property  for  the  benefit  of  the  husband  and  his  children. 
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Appeal  from  Delaware  District  Court. — Hon.  John  J. 
Ney,  Judge. 

Friday,  October  13,  1893. 

Action  in  equity  to  have  a  certain  conveyance  of 
real  estate  decreed  to  be  in  trust,  and  to  have  the  title 
to  such  real  estate  decreed  to  be  vested  in  certain  bene- 
ficiaries of  the  alleged  trust.  After  the  evidence  had 
been  fully  submitted  on  the  part  of  the  plaintiff,  the 
court  sustained  a  motion  to  dismiss  the  petition,  and 
rendered  judgment  in  favor  of  the  defendants  for  costs. 
The  plaintiff  appeals. — Affirmed. 

Blair f  Dunham  <&  NorriSy  for  appellant. 

Bronson  <&  Carry  for  appellees. 

Robinson,  C.  J. — The  plaintiff  is  the  father,  and 
the  defendant  Alice  D.  McParland  is  the  mother  of 
Eva  S.,  Emory  J., Etta  M.,  and  Ethel  P.,  Rogers,  all 
of  whom  are  minors,  the  eldest  being  about  fourteen 
years  of  age.  For  many  years  prior  to  1888  the  parents 
lived  together  as  husband  and  wife.  About  the  year 
1880  the  plaintiff  purchased  about  eighty  acres  of  land 
in  Delaware  county,  and  thereafter  occupied  it  with  his 
wife  and  children  as  a  homestead,  until  March,  1886. 
He  then  sold  it  for  the  sum  of  $2,000,  and  with  a  part 
of  the  proceeds  purchased  two  thirty  acre  tracts  in  the 
same  county,  one  of  which  was  improved  and  occupied 
by  the  plaintiff  and  his  family  as  a  homestead.  The 
title  to  these  two  tracts  was  taken  in  the  name  of  the 
wife.  In  August,  1887,  the  wife  left  the  plaintiff,  and 
in  the  first  part  of  the  next  year  obtained  a  divorce 
from  him.  She  undertook  to  care  for  and  support  their 
children,  and  they  have  made  their  home  with  her  since 
the  divorce  was  gi-anted.  After  a  while  she  married 
her  codefendant,  James  McFarland,  and  now  lives  with 
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him  upon  the  thirty  acre  tract  of  land  purchased  in  the 
year  1886,  and  then  occupied  as  a  homestead.  The 
plaintiff  claims  in  his  petition  that  the  deed  for  the  two 
thirty  acre  tracts  was  drawn  to  his  wife  as  grantee  with- 
out his  knowledge  or  consent;  that  it  was  his  desire 
that  the  deed  should  be  executed  to  him;  that  being 
surprised  and  importunately  pressed  by  his  wife  and 
others  interested  for  her,  and  not  being  fully  aware 
of  the  consequences  of  his  act,  after  many  objections  he 
allowed  her  name  to  remain  in  the  deed  as  grantee,  with 
the  understanding  on  his  part,  acquiesced  in  by  her, 
that  she  was  to  hold  the  title  in  trust  for  him  and  their 
children,  and  that  it  was  to  be  occupied  by  them  as  a 
homestead;  that  she  procured  the  deed  to  be  made  to 
herself  through  fraud,  by  misrepresenting  to  him  the 
purpose  for  which  she  would  hold  the  title ;  that  his 
mind  was  enfeebled  by  illness,  and  he  was  not  fully 
aware  of  the  consequences  of  his  act,  which  fact  she 
knew,  and  of  which  she  took  an  unconscionable  advan- 
tage; that,  after  obtaining  the  title,  as  stated,  she  com- 
menced a  system  of  abuse  to  him,  and  made  their  mar- 
ried life  miserable,  with  intent  to  bring  about  a  separa- 
tion and  obtain  a  divorce;  that  the  defendant  James 
McFarland,  with  his  three  children,  has  moved  into  the 
homestead  acquired  in  1886,  and  is  occupying  it,  to  the 
injury  and  disadvantage  of  the  children  of  the  plaintiff; 
that  he  is  informed  that  the  defendants  contemplate  a 
sale  of  the  land,  and  he  fears  that,  unless  Mrs.  McFar- 
land is  divested  of  her  trust,  the  land  will  be  sold,  and 
the  children  of  the  plaintiff  will  be  deprived  of  their 
home.  He  brings  this  action  in  his  own  right,  and  as 
the  next  friend  of  his  children,  and  asks  that  the  con- 
veyance made  to  his  wife  in  1886  be  decreed  to  be  in 
trust  for  the  benefit  of  himself  and  his  children ;  that 
she  be  divested  of  the  trust ;  and  that  the  title  to  the 
premises  be  decreed  to  be  in  his  children.  He  also 
asks  that  the  defendants  be  enjoined  from  selling  the 
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premises.  The  defendants  deny  that  the  title  held  by- 
Mrs.  McFarland  was  obtained  by  fraud  or  in  trust,  and 
aver  that  when  the  plaintiflE  proposed,  in  1886,  to  sell 
their  farm  and  buy  the  land  in  question,  she  refused  to 
consent  to  the  sale,  or  to  join  in  a  deed,  unless  a  part 
of  the  proceeds  of  the  sale  should  be  used  in  the  pur- 
chase of  other  land,  which  should  belong  to  her  when 
purchased ;  and  that  the  conveyance  to  her  was  made 
pursuant  to  an  a^eement  between  herself  and  the  plain- 
tiff to  that  effect. 

It  appears  that  when  the  sale  of  the  farm  owned  by 
the  plaintiff  was  made,  in  1886,  his  wife  refused  to  sign 
the  deed  unless  the  deed  to  the  property  in  question 
was  made  to  her.  The  plaintiff  objected  to  having  it  so 
made,  and  the  conveyancer  who  drew  the  deed  was 
asked  as  to  the  effect  of  the  deed,  and,  upon  being  told 
that  the  premises  it  conveyed  were  to  be  used  as  a 
homestead,  stated  to  the  plaintiff  that  neither  he  nor 
his  wife  could  alone  dispose  of  or  incumber  the  place, 
and  the  plaintiff  then  consented  to  the  conveyance  to 
his  wife.  He  paid  for  the  first  homestead,  his  wife 
contributing  nothing  to  it,  and  it  may  be  that  he 
expected,  when  the  land  in  question  was  purchased,  to 
be  permitted  to  occupy  it,  with  his  children,  as  a  home, 
so  long  as  he  should  desire  to  do  so,  but  the  evidence 
fails  to  show  any  express  understanding  to  that  effect. 
Although  the  legal  title  to  the  first  homestead  was 
vested  in  the  husband,  yet  it  could  not  have  been 
conveyed  or  incumbered  without  the  consent  of  the 
wife.  Code,  section  1990.  She  had  a  vested  right  in 
it,  which  she  was  entitled  to  protect  by  suitable 
measures.  See  Byers  v.  Johnston,  ante,  p.  278;  Boling 
V.  Clark,  83  Iowa,481;  McClure  v.  Bramffy  75  Iowa,  43. 
What  her  reasons  were  for  refusing  to  join  in  a  convey- 
ance of  that  homestead  unless  the  title  to  the  land  to  be 
purchased  was  vested  in  her  is  not  shown.  It  may  be 
she  foresaw  a  separation  from  her  husband,  and  that 
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the  support  of  her  children  would  devolve  upon  her. 
But  her  motives  are  immaterial.  She  had  a  legal  right 
to  refuse  to  release  her  interest  in  the  first  homestead 
unless  the  plaintiflE  should  comply  with  her  demands. 
It  is  not  shown  that  she  resorted  to  fraud,  nor  that  she 
misrepresented  any  fact,  to  accomplish  her  purpose.  It 
is  not  shown  that  her  separation  from  the  plaintiff  was 
the  result  of  her  fault.  On  the  contrary,  as  she  obtained 
the  divorce,  the  legal  presumption  is  that  the  separation 
was  caused  by  wrong  on  his  part.  He  has  not  shown 
that  he  consented  to  the  conveyance  to  his  wife  in  con- 
sequence of  any  feebleness  of  mind  or  misunderstand- 
ing as  to  the  result  of  his  act.  He  has  failed  to  show 
that  his  children  have  been  dieprived  of  any  rights,  or 
that  they  are  in  danger  of  being  deprived  of  a  home 
and  support.  An  express  trust  can  not  be  established 
by  parol  evidence  (Code,  section  1934;  Broton  v. 
BamgroveTj  82  Iowa,  208;  Andrew  v.  Concannon,  76 
Iowa,  253);  and  parol  evidence  to  establish  a  resulting 
trust  must  be  clear  and  satisfactory.  Murphy  v.  Hans- 
come,  76  Iowa,  194;  Richardson  v.  Haney,  76  Iowa,  103. 
The  evidence  in  this  case  fails  to  establish  a  trust  of 
any  kind,  or  to  show  that  the  plaintiff,  for  himself  or 
as  next  friend  of  his  children,  is  entitled  to  any  relief. 
Since  the  effect  of  what  was  done  by  the  district  court 
was  to  deny  him  relief,  its  judgment  is  affirmed. 


Bergman  &  MoKinley,  Appellants,  v.  J.  Q-.  Guthrie, 
Intervenor,  Appellee. 

Landlord's  Lien:  garnishicent:  priobitt  of  usns.  Where  property 
subject  to  a  landlord's  lien  and  also  to  chattel  mort-gages,  held  by 
the  landlord,  was  sold  at  pnblio  auction  under  an  agreement  between 
the  landlord  and  his  lessee  that  the  proceeds  of  such  sale  should  be 
receiyed  by  the  landlord,  and  applied  to  the  payment  of  the  rent  due 
and  of  the  mortgage  indebtedness,  held,  that  the  right  of  the  landlord 
to  money  due  for  property  purchased  at  such  sale  was  superior  to  that 
of  a  Judgment  creditor  of  the  lessee  under  a  garnishment  of  a  pur- 
•haier  sabsoqiMnt  to  said  agreement. 
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Appeal  firom  Jasper  District  Court. — Hon.  David  Ryan, 

Judge. 

Friday,  October  13, 1893. 

The  plaintiflEs,  by  the  process  of  garnishment,  seek 
to  appropriate,  as  the  property  of  their  judgment  debtor, 
certain  money  owing  by  the  garnishees,  and  claimed  by 
the  int^rvenor.  There  was  a  trial  by  the  court  without 
a  jury,  and  a  judgment  in  favor  of  the  intervenor. 
The  plaintiflEs  appeal. — Affirmed. 

W.  0.  McElroy,  for  appellants. 

Alanson  Clark y  for  appellee. 

Robinson,  C.  J. — On  the  ninth  day  of  February, 
1892,  J.  P.  Bell  and  B.W.Blackwood  were  gamished,un- 
der  a  general  execution  issued  from  the  oflSceof  the  clerk 
of  the  district  court  of  Jasper  county,  on  a  judgment  in 
favor  of  the  plaintiflEs,  and  against  the  defendants  Q-.  S. 
Guthrie  and  others,  as  supposed  debtors  of  said  Guthrie. 
On  the  same  day  G.  W.  Harlan  and  Ed  Donahey  were 
likewise  garnished  under  a  general  execution  issued  by 
the  same  clerk  on  another  judgment  in  favor  of  the 
plaintiflEs  and  against  the  defendants,  as  supposed  debt- 
ors of  said  Guthrie.  On  the  same  day  J.  P.  Bell  and 
D.  G.  Wheatcraft  were  garnished  under  a  general  exe- 
cution issued  by  the  same  clerk  on  a  judgment  in  favor 
of  Reeves  &  Company,  and  against  the  defendant  G. 
S.  Guthrie  and  others,  as  supposed  debtors  of  said 
Guthrie.  The  answers  of  the  garnishees  were  taken, 
and  each  one  answered  that  he  was  indebted  to  said 
Guthrie  for  a  sum  specified,  on  account  of  personal 
property  purchased  of  him  at  public  auction  on  the  day 
of  the  garnishment.  Notice  was  thereafter  given  to 
said  Guthrie,  requiring  him  to  appear  in  court  on  a  date 
specified,  and  show  cause  why  judgment  should  not  be 
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rendered,  condemning  the  money  in  the  hands  of  the 
garnishees.  In  March,  1892,  J.  Q.  Guthrie  appeared 
and  filed  in  each  of  the  garnishment  proceedings  a  peti- 
tion of  intervention,  in  which  he  alleged  that  he  was 
the  owner  of  certain  land  which  was  described ;  that  he 
had  made  a  written  lease  therefor  to  said  G.  S.  Guthrie 
for  the  term  of  three  years  from  the  first  day  of  March, 
1889,  at  the  annual  rent  of  eight  hundred  and  fifty  dol- 
lars, of  which  two  hundred  and  eighty  dollars  were  to 
be  paid  on  the  fifteenth  day  of  October,  and  five  hun- 
dred and  seventy  dollars  on  the  first  day  of  March 
of  each  year;  that,  before  the  termination  of  the  lease, 
G.  S.  Guthrie,  with  the  consent  of  the  intervenor, 
advertised  and  made  a  public  sale  of  a  large  quan- 
tity of  stock,  grain  and  implements  upon  the  leased 
premises,  with  the  oral  agreement  between  them  that 
the  entire  proceeds  of  the  sale  should  belong  and  go 
to  the  intervenor,  and  be  credited  upon  rent  due, 
and  to  become  due,  as  provided  in  the  lease;  that 
the  proceeds  were  to  be  accepted  and  taken  by  the 
intervenor,  in  person,  and  that  G.  S.  Guthrie  was 
not  to  receive  any  of  them  until  the  debt  of  intervenor 
should  be  fully  paid;  that  all  of  the  property  sold,  and 
all  that  purchased  by  the  garnishees,  was  covered  by, 
and  subject  to,  his  landlord's  lien ;  that  the  garnishees 
knew  at  the  time  of  the  sale  that  the  property  they  were 
bujdng  was  subject  to  his  said  lien;  that  there  is  due  to 
intervenor  for  rent  more  than  six  hundred  dollars;  that 
the  garnishees  were  fully  informed  of  his  rights  before 
any  of  the  property  sold  was  taken;  that  he  is  the  abso- 
lute owner  of  the  money  shown  to  be  due  by  their 
answers ;  and  that  there  is  no  other  property  from  which 
the  amount  due  him  can  be  satisfied.  He  asks  that  he 
be  adjudged  to  be  the  owner  of  the  proceeds  of  the  sale 
in  the  hands  of  the  garnishees.  The  answer  of  the 
plaintiffs  to  the  petition  of  intervention  in  each  case 
admits  the  sale  and  garnishment,  but  denies  that  the 
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intervenor  is  entitled  to  the  proceeds  in  the  hands  of 
the  garnishees.  The  issues  made  in  the  three  cases 
were  tried  together,  and  before  judgment  Bergman  & 
McKinley  were  substituted  for  Reeves  &  Company  as 
plaintiffs  in  the  case  in  which  the  latter  had  obtained 
judgment,  and  the  proceedings  in  the  three  cases  were 
consolidated,  and  afterward  judgment  without  costs 
was  rendered  in  favor  of  the  intervenor,  and  against  each 
garnishee,  for  the  sum  of  money  he  was  owing,  and 
against  the  plaintiffs  for  costs  of  the  garnishment  pro- 
ceedings. 

The  appellants  admit  that  the  garnishments  were 
effectual  to  secure  the  interest  which  Q.  S.  Guthrie 
actually  had  at  the  moment  of  garnishment  in  the 
money  which  the  garnishees  were  then  owing,  but  they 
insist  that  the  evidence  fails  to  show  an  assignment  of 
such  money  which  was  effectual  to  place  it  beyond  the 
reach  of  garnishment  process.  The  district  court  was 
authorized  to  find  from  the  evidence  that  the  material 
facts  were  substantially  as  follows:  The  intervenor, 
while  owner  of  certain  land,  gave  to  his  son,  the  defend- 
ant, Qeorge  S.  Guthrie,  a  lease  thereof,  as  stated  in  the 
petition  of  intervention.  In  February,  1892,  the  son 
was  owing  his  father  a  considerable  sum  of  money  for 
rent,  and  other  money,  which  the  latter  had  paid  for 
him  as  surety.  The  money  due  and  to  become  due  for 
rent  was  secured  by  a  landlord's  lien  on  grain,  stock, 
and  other  personal  property,  and  some  of  the  other 
indebtedness  was  secured  by  two  chattel  mortgages  on 
horses,  cows,  and  sheep.  It  was  agreed  between  the 
father  and  son  that  the  stock  and  grain  which  was  held 
as  security  for  the  money  which  the  latter  was  owing 
to  the  former  should  be  sold  at  public  auction,  and  the 
proceeds  thereof  should  be  delivered  to  the  father,  to 
pay  the  amount  the  son  was  owing  him.  A  sale  was 
accordingly  made  on  the  the  ninth  day  of  February, 
1892,  which  the  father  attended,  for  the  purpose  of 
approving  the  notes  and  security  taken,  and  receiving 
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the  proceeds  of  the  sale.  The  notices  of  garnishment 
were  served  after  the  garnishees  had  purchased  the 
property,  the  price  of  which  is  in  controversy,  but 
before  they  had  settled  for  it.  The  father  received  all 
the  proceeds  of  the  sale,  excepting  the  sums  which  were 
due  from  the  garnishees.  The  amount  realized  at  the 
sale  was  about  one  thousand  and  two  hundred  dollars, 
of  which  seven  hundred  and  seventy-seven  dollars  were 
applied  on  account  of  notes  which  the  father  had  paid 
as  surety,  and  the  remainder  was  applied  on  rent.  A 
part  of  the  mortgaged  property  was  not  sold  on  Feb- 
ruary 9,  1892,  but  waa  afterward  sold  under  foreclos- 
ure of  the  chattel  mortgages,  and  the  proceeds  applied 
in  paying  the  mortgage  indebtedness.  There  is  still 
due  the  father  for  rent  the  sum  of  three  hundred  and 
forty  dollars,  besides  interest,  and  the  aggregate  amount 
due  from  the  garnishee  was  three  hundred  and  fifty-six 
dollars  and  seventy-five  cents,  or  not  more  than  enough 
to  pay  the  intervenor  the  balance  due  him.  All  the 
property  purchased  by  the  garnishees  waa  corn  and 
hogs  raised  upon  the  leased  premises.  The  intervenor 
appears  to  have  liens  upon  substantially  all  the  prop- 
erty sold,  and  the  effect  of  the  arrangement  he  made 
with  his  son  was  not  to  release  the  liens,  but  to  recog- 
nize and  enforce  them,  by  a  sale  of  the  property  sub- 
ject to  them,  and  an  application  of  the  proceeds  in 
payment  of  the  debts.  The  intervenor  alone  was 
entitled  to  the  proceeds,  and  he  could  have  compelled 
the  purchasers  to  settle  with  him  for  the  amounts  of 
their  bids,  and  that,  in  effect,  he  required  them  to  do. 
Since  the  agreement  was  made  before  the  garnishments 
were  effected,  and  the  proceeds  of  the  sale  were  not 
suflScient  to  pay  the  amounts  which  the  son  owed  to 
the  intervenor,  it  follows  that  the  son  had  no  right  to 
the  money  which  the  garnishees  were  owing  for  their 
purchases,  and  that  the  execution  creditors  acquired 
nothing  by  their  garnishments. 

The  judgment  of  the  district  court  is  affirmed. 
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Jonas  R.  Grindem,  Appellant,  v.  Alene  J.  Grindem  ,gj  ^| 
et  al.j  Appellees.  k)~^i 

^        ^^  102    347| 

80    295| 

Will:  CONDITIONAL  DEVISE:  ELECTION  OF  DEVISEE.    By  the  terms  of  a  j07  610| 
will  the  homestead  was  given  to  the  testator's  daughter,  ''provided    |0  286| 
that  my  said  daughter    ♦    ♦    ♦    shall  make  my  said  homestead  her  -oo  ~-^' 
home ;  otherwise  she  is  to  receive  in  lien  thereof  the  sum  of  three 
hundred  dollars."    Held,  that  the  devise  was  conditioned  upon  the 
daughter's  occupation  of  the  homestead,  and  that  by  abandoning  the 
homestead,  and  taking  up  her  residence  elsewhere,  she  elected  to 
take  the  bequest  of  three  hundred  dollars  in  lieu  of  the  devise. 

Appeal  firom  Story  District  Court. — ^Hon.  S.  M.  Weaver, 

Judge. 

Friday,  October  13, 1893. 

This  is  a  suit  in  equity  between  the  legatees  and 
devisees  under  the  last  wiU  and  testament  of  I.  J. 
Grindem,  deceased.  There  was  a  demurrer  to  the 
petition,  which  was  sustained,  and  the  petition  was 
dismissed.    The  plaintiff  appeals. — Beversed. 

J.  F.  Martifij  for  appellant. 

No  appearance  for  appellee. 

RoTHROCK,  J. — The  rights  of  the  parties  depend 
upon  the  proper  construction  of  the  said  will.  The  fol- 
lowing is  a  copy  of  that  instrument: 

**I  give  to  my  daughter  Seri  the  sum  of  one  hun- 
dred dollars,  to  be  paid  out  of  my  estate,  as  hereinafter 
provided.  To  my  daughter  Martha  Johanna  I  give, 
devise,  and  bequeath  the  sum  of  twenty-five  dollars, 
to  be  paid  her  in  like  manner.  To  my  daughter  Karen 
Sophia  I  give,  devise,  and  bequeath  the  sum  of  twenty- 
five  dollars,  to  be  paid  in  like  manner  with  the  above 
described.  To  my  daughter  Alene  Josephine  I  give, 
devise  and  bequeath  the  block  of  land  on  which  my 
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house  stands,  said  block  to  be  of  the  same  size  and 
dimensions  as  the  block  laying  immediately  north  of  my 
house;  also  the  house  I  am  now  living  in,  and  known 
as  my  homestead,  and  furniture  and  interests  therein 
contained,  provided  that  my  said  daughter  Alene  Jose- 
phine shall  make  my  said  homestead  her  home ;  other- 
wise she  is  to  receive  in  lieu  thereof  the  sum  of  three 
hundred  dollars,  to  be  paid  to  her  when  my  son,  Jonas 
Reggiens,  shall  have  attained  to  the  age  of  twenty-one 
years.  To  my  daughter  Johanna  Severin  I  give  and 
bequeath  the  sum  of  fifty  dollars,  to  be  paid  her  in  like 
manner,  at  the  majority  of  my  son,  Jonas  Beggiens. 
And,  lastly,  to  my  son,  Jonas  Beggiens,  I  give,  devise, 
and  bequeath  all  the  residue  of  my  property,  both  real 
and  personal,  of  which  I  shall  die  seized,  and  which 
shall  remain  after  the  above  mentioned  sums  shall  be 
paid  to  my  above  named  daughters,  provided  that  my 
son,  Jonas  Reggiens,  shall  have,  hold,  and  enjoy  all 
'the  property  of  which  I  shall  die  seized,  and  remaining 
after  my  just  debts  shall  have  been  paid,  until  he  shall 
have  attained  to  the  age  of  twenty-one  years,  when  my 
daughters  above  mentioned  shall  be  paid  out  of  the 
said  property,  personal  and  real,  the  respective  portions 
allotted  and  bequeathed  to  them." 

The  plaintiff  is  the  son  named  in  the  will  as  Jonas 
Reggiens,  and  it  is  averred  in  the  petition,  in  substance, 
that  he  is  now  twenty-one  years  old,  and  that  the 
defendant  Alene  Josephine  long  ago  abandoned  the 
said  premises  as  her  home,  and  took  up  her  residence 
elsewhere,  and  has  never  made  said  homestead  her 
home,  and  that,  by  reason  of  said  abandonment,  the 
plaintiflE  has  become  the  absolute  owner  of.  the  real 
estate  to  which  said  Alene  Josephine  would  have  been 
entitled  if  she  had  not  abandoned  the  same,  and  that 
he  is  now  in  possession  of  the  same.  It  is  further 
averred  in  the  petition  that  said  Alene  Josephine 
elected  to  take  the  three  hundred  dollars  provided  for 


Oct.  1893]  Qbindem  v.  Gbindem.  297 

in  said  will,  and  that  the  plaintiff  has  tendered  to  said 
Alene  Josephine  the  three  hundred  dollars  due  her, 
and  brings  the  same  into  court  for  her. 

The  will  was  admitted  to  probate  in  the  month  of 
February,  1889.  There  was  a  general  demurrer  to  the 
petition,  which  was  sustained,  and  the  sole  question 
presented  on  this  appeal  is  whether  the  devise  of  the 
real  estate  in  controversy  to  Alene  Josephine  was  abso- 
lute, and  the  proviso  therein  void,  or  whether  the  devise 
should  be  held  to  be  conditional  and  inoperative  in  case 
the  devisee  should  elect  to  make  the  homestead  of  her 
mother  '^her  home.^'  The  district  court  held  that  the 
devise  was  absolute.  It  appears  to  us  that  it  was  con- 
ditional, or  rather  that,  by  the  plain  language  of  the 
will,  Alene  Josephine  was  given  her  choice  to  take  the 
real  estate  absolutely,  or  to  take  three  hundred  dollars. 
She  could  not  have  both,  and,  by  failing  to  make  her 
home  on  the  homestead,  she  elected  to  take  the  three 
hundred  dollars.  The  proviso  is  not  merely  precatory 
or  recommendatory  in  character.  It  is  an  absolute 
provision  that,  if  the  devisee  does  not  make  the  prop- 
erty her  home,  she  shall  receive  *'in  lieu  thereof  the 
sum  of  three  hundred  dollars.'^  This  as  plainly  pro- 
vided that  she  shall  not  have  the  land  unless  she  makes 
it  her  home  as  if  the  will  had  so  declared  in  express 
words.  We  have  recently  had  occasion  to  examine  the 
question  as  to  the  proper  construction  of  a  will  where 
the  same  question  was  involved  which  we  have  in  this 
case.  See  Stivers  v.  Gardner ^  88  Iowa,  307.  Much 
that  is  said  in  that  case  as  to  the  proper  rules  of  con- 
struction of  a  will  is  applicable  to  this  case,  and  it 
appears  to  us  that  the  decision  in  that  case  is  really 
decisive  of  this.  The  ruling  of  the  district  court  sus- 
taining the  demurrer  is  bevebsed. 
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James  L.  Cameron,  Appellant,  v.  Adolph  Gmindeb 
et  al.j  Appellees. 

Liquor  Nuisance:  injunction:  extent  of  lien  foroosts.  Where, 
in  an  action  to  enjoin  the  sale  of  intoxicating  liquors  contrary  to  law 
upon  certain  premises,  it  appeared  that  the  liquors  were  kept  in  a 
room  in  the  cellar  of  the  dwelling  house  occupied  by  the  defendants, 
who  were  husband  and  wife,  but  no  right  of  homestead  was  claimed, 
held,  that  a  lien  for  the  costs  of  such  proceeding  should  have  been 
decreed  against  the  entire  premises,  and  not  simply  against  the  room 
in  which  the  liquors  were  kept. 

Appeal  from  Winneshiek  District  Court. — ^Hon.  L.  0. 
Hatch,  Judge. 

Friday,  October  13,  1893. 

This  is  a  suit  in  equity  to  abate  a  nuisance,  and  to 
enjoin  the  defendants  from  keeping  or  selling  intoxi- 
cating liquors,  contrary  to  law,  in  a  certain  building 
upon  land  owned  by  the  defendants.  There^was  a 
trial  upon  the  merits,  and  a  decree  for  the  plaintiff. 
The  plaintiff  appeals,  and  claims  that  the  decree  should 
have  granted  further  relief. — Reversed. 

John  B.  Kayey  for  appellant. 

Oeorge  W.  Adams,  for  appellees. 

BoTHROCK,  J. — The  decree  from  which  the  appeal 
was  taken  is  as  follows: 

**That  defendant,  Adolph  Gminder,  at  the  com- 
mencement of  this  action,  and  for  some  time  prior 
thereto,  and  with  the  knowledge  of  the  defendant, 
Mari  Gminder,  kept,  either  for  himself  or  as  agent  for 
another,  intoxicating  liquors,  to  wit,  beer,  in  a  room  in 
the  southeast  corner  of  the  cellar  of  the  dwelling  house 
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occupied  by  defendants,  and  situated  on  said  premises, 
with  the  intent  to  sell  the  same  contrary  to  law,  and 
that  the  room  so  used  is  a  nuisance.  It  is,  therefore, 
ordered  that  said  nuisance  be  abated,  and  that  the 
defendant,  Adolph  Gminder,  be,  and  he  is,  hereby 
enjoined  from  keeping  or  selling  intoxicating  liquors, 
contrary  to  law,  in  said  room,  or  elsewhere  in  this 
judicial  district,  and  that  he  pay  the  costs  of  this 
action,  including  an  attorney's  fee  of  forty  dollars,  and 
that  the  same  be  made  a  lien  on  said  room  and  the 
ground  covered  by  the  same,  and  the  right  of  access 
to  the  said  room  from  the  alley  near  the  said  dwelling, 
through  the  outside  door  to  said  cellar.  Both  parties 
except.'^ 

This  decree  is  surely  broad  enough  to  enjoin  the 
defendant,  Adolph  Gminder,  from  keeping  and  main- 
taining a  nuisance,  not  only  upon  the  premises 
described  in  the  petition,  but  elsewhere  in  that  judicial 
district.  But  the  complaint  is  that  the  costs  of  the 
action  are  not  made  a  lien  on  the  premises  described  in 
the  petition.  We  discover  no  reason  why  the  lien 
should  be  restricted  to  a  certain  part  of  the  cellar  of 
the  dwelling  house  of  the  defendants.  It  is  true  that 
it  appears  from  the  evidence  that  a  room  in  the  base- 
ment was  used  as  a  warehouse  or  a  place  to  store 
liquors;  and  it  appears  incidentally  that  the  defend- 
ants are  husband  and  wife,  and  that  they  reside  in  the 
house  of  which  the  room  in  the  cellar  is  a  part.  But 
it  does  not  appear  that  any  right  of  homestead  was 
made  or  claimed  in  the  case,  or  that  there  should  be 
any  part  of  the  premises  exempt  from  the  payment  of 
costs  because  it  is  a  homestead.  The  decree  of  the 
district  court,  so  far  as  it  restricts  the  lien  for  costs  to 
the  room  in  the  cellar,  will  be  reversed,  and  the  lien 
will  be  made  operative  on  the  whole  premises  described 
in  the  petition.  The  plaintiflE  demands  that  attorney's 
fees  be  fixed  for  services  in  this  court  in  the  prosecu- 
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tion  of  the  appeal.  The  sum  of  twenty-five  dollars 
will  be  taxed  as  such  fee,  which,  with  the  fee  and  costs 
in  the  court  below  and  costs  in  this  court,  will  be  made 
a  lien  upon  the  premises,  as  described  in  the  petition. 
Bevebsed. 


17  ml        LuoY  J.  Abel,  Appellee,  v.  A.  L.  Abel,  Appellant. 


Divorce:  adultery:  evidekob.  In  an  action  for  divorce  on  the 
ground  of  adultery,  proof  that  the  defendant  yisited  houses  of  prosti- 
tution, that  on  one  occasion  he  retired  to  a  room  with  one  of  the  in- 
mates of  such  a  house,  and  that  at  one  time,  during  the  absence  of 
his  wife  from  hom^,  two  prostitutes  were  brought  to  his  house,  and 
remained  all  night,  is  sufficient  to  support  a  decree  for  the  plaintiff. 

Appeal  from  Harrison  District  Court. — Hon.  Qt.   W. 
Wakefield,  Judge. 

Fbiday,  October  13, 1893. 

Action  for  divorce.  There  was  a  decree  for  the 
plaintiflE,  and  the  defendant  appeals. — Affirmed. 

Charles  McKeneie  and  8.  H.  Cochran,  for  appel- 
lant. 

S.  I.  King  and  Joe  H.  Smith,  for  appellee. 

Grangeb,  J. — The  grounds  upon  which  the  divorce 
is  sought  are  drunkenness  and  adultery.  Both 
grounds  are  fully  established  by  the  testimony.  It  is 
true  that,  as  to  the  latter  ground,  there  is  no  direct 
testimony  showing  the  act  of  adultery,  but  the  circum- 
stances leave  little  room  to  doubt  the  fact,  even  though 
he  denies  it  by  his  evidence.  He  visited  houses  of 
prostitution,  and  there  is  evidence  to  the  effect  that  on 
one  occasion  he  retired  to  a  room  with  one  of  the  in- 
mates. On  one  occasion,  during  the  absence  of  his 
wife  from  home,  two  prostitutes  were  brought  to  his 
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house,  and  remained  all  night.  He  denies  having 
knowledge  of  their  real  character,  but  when  his  course 
of  life  is  considered,  and  the  circumstances  under 
which  they  came  to  his  house,  it  is  difficult  to  believe 
that  they  were  there  except  with  knowledge  on  his  part 
of  their  character  and  mission.  Under  such  circum- 
stances, his  denial  of  acts  of  adultery  are  of  little  force. 
We  have  no  doubt  whatever  of  the  fact.  The  charge 
of  drunkenness  is  equally  well,  if  not  better  estab- 
lished. It  is  not  important  to  consider  the  facts.  The 
testimony,  to  our  minds,  is  too  plain  to  admit  of  doubt. 

The  parties  were  married  in  New  York  in  1880, 
and  came  to  Harrison  county,  Iowa,  where  they  have 
since  resided.  At  the  time  of  the  marriage  she  was 
forty-eight  years  of  age  and  he  nineteen.  She  had 
about  five  thousand  dollars  in  money,  and  with  a  part 
of  it  she  bought  two  hundred  acres  of  land  in  Harrison 
county,  and  the  same  was  improved,  and  has  been  the 
home  of  the  parties  most  of  the  time  since.  It  is  in 
dispute  in  the  testimony  whether  or  not  there  has  been 
a  gain  or  loss  of  property  during  the  years  of  their 
marriage.  The  defendant  has  done  some  work  on  the 
farm,  but  on  the  whole  his  course  of  life,  in  drinking 
and  gambling,  has  been  such  that  he  has  been  a  detri- 
ment, rather  than  a  benefit,  in  the  way  of  accumula- 
ting property.  He  has,  however,  received  from  her 
considerable  property.  It  is,  perhaps,  unfortunate 
that  the  two  should  have  married,  but  if  so,  it  is  no 
excuse  whatever  for  the  course  of  life  adopted  by  the 
defendant.  The  testimony  does  not  show  that  she  was 
at  aU  in  fault  for  his  conduct,  or  wanting  in  the  proper 
discharge  of  her  duties.  He  has  chosen  a  dissolute  and 
profligate  life,  and  to  such  an  extent  as  to  forfeit  his 
marital  relations  with  the  plaintiff. 

The  petition  of  the  plaintiff  asks  alimony,  which, 
as  we  understand,  the  district  court  did  not  allow. 
Because  of  some  language  in  the  decree,  there  seems 
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to  be  doubt  on  this  point,  but  the  appellee  disclaims 
such  a  construction,  and  the  decree  will  be  construed 
as  having  no  such  eflEect.  The  answer  of  the  defendant 
asks,  in  case  of  a  decree  of  divorce,  that  a  part  of  the 
property  be  granted  to  him.  The  district  court  cor- 
rectly denied  such  relief.  It  is  not  a  case  where  the 
party  in  fault  is  entitled  to  alimony.    The  decree  is 

AFFIRMED. 


96^1  Marion  B.  Dutton,  Administratrix,  Appellee,  v. 

TnoifAS  Seevers,  Appellant. 

1.  New  Trial:  motion:  ahekdhxnt.  A  motion  for  new  trial,  upon 
the  ground  of  alleged  error  in  the  instmotions  of  the  oourt  to  the  jury, 
can  not  be  amended,  after  the  expiration  of  three  days  after  verdiot,  so 
as  to  present,  as  ground  for  a  new  trial,  the  error  of  the  court  in  fail- 
ing to  instruct  the  jury  at  all  as  to  the  burden  of  proof  upon  one  of  the 
issues  in  the  cause. 

2.  Bvidence:  oonolusions.  In  an  action  by  an  administrator  to 
recover  for  the  support  of  a  minor  child,  maintained  by  his  decedent, 
held,  that  evidence  as  to  the  expectations  of  the  decedent  as  to  the 
matter  of  compensation,  and  his  belief  and  conclusions  in  relation  to 
the  same,  was  inadmissible. 

3.  :  .    The  jury  having  been  instructed  that  the  father  of 

the  child  was  under  legal  obligation  to  support  it,  held,  that  evidence 
as  to  what  the  decedent'-s  expectations  were  in  regard  to  compensa- 
tion for  supporting  the  child  was  immaterial. 

4.  :  EBROR  WITHOUT  PREJUDICE.    The  defendant  having  admitted 

in  his  answer  that  he  was  able  to  maintain  the  child,  held,  that  the 
exclusion  of  evidence  as  to  the  defendant's  financial  ability  was  with- 
out prejudice. 

6.  :    JUDGMENT    IN    ANOTHER    ACTION.    The  plaintiff's    petition 

alleged  that  a  divorce  had  been  obtained  by  the  child's  mother  from 
the  defendant,  and  the  latter  in  his  answer  admitted  the  divorce, 
and  set  up  the  provisions  of  the  decree  as  a  defense.  In  his  reply  the 
plaintiff  denied  the  decedent's  knowledge  of  the  terms  of|the  decree. 
The  court  having  instructed  the  jury  that  the  decree  would  not  bar 
the  plaintiff's  right  to  recover,  but  that  it  might  be  considered  in 
determining  the  question  whether  the  deceased  expected  compensa- 
tion for  the  services  rendered,  held,  that  the  admission  of  the  decree 
in  evidence,  and  of  testimony  tending  to  show  that  the  deceased  had 
actual  knowledge  of  its  provisions,  was  not  erroneoufl. 
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Appeal  from  Mahaska  District  Court. — ^Hon.    J.  K. 
Johnson,  Judge. 

Friday,  Octobeb  13, 1893- 

Action  to  recover  for  the  support  of  a  child.  There 
was  a  verdict  and  judgment  for  the  defendant.  The 
verdict  was  set  aside,  and  both  parties  appeal. — On 
the  plaintiff's  appeal,  affirmed;  on  the  defendant's 
appeal,  reversed. 

O.  G.  Morgan  and  G.  W.  Lafferty,  for  appellant. 

Seevers  <6  SeeverSj  for  appellee. 

Ejnne,  J. — ^This  is  an  action  by  the  administratrix 
of  L.  K.  Button,  deceased,  for  recovery  of  compensa- 
tion for  keeping,  boarding  and  maintaining  the  child 
of  Thomas  Seevers.  In  1876,  Seevers  mamed  the 
daughter  of  L.  K.  Dutton,  and  the  child  in  question 
was  bom  to  them  July  8, 1877.  When  the  child  was 
six  months  old,  the  mother  left  her  husband,  and  she 
and  her  father  took  the  child  to  the  father's  home, 
where  it  was  cared  for  and  maintained  by  him  until 
Button's  death,  in  January,  1890.  In  1881  Seevers 
and  his  wife  were  divorced,  and  in  said  action  it  was 
decreed  that  the  mother  of  the  child  ''shall  have  the 
custody,  care  and  control  of  said  child,  and  shall  stand 
charged  with  the  support  thereof,  and  that  the  plaintiff 
[in  that  action,  and  defendant  in  this]  shall  pay  the  sum 
of  three  hundred  dollars,  which  sum  shall  be  in  full  of 
all  alimony  and  support  to  defendant  [in  that  action], 
and  in  full  of  support  of  said  child."  It  appeared  that 
defendant  had  fully  complied  with  the  terms  and  con- 
ditions of  the  decree.  There  was  a  trial  to  a  jury,  and 
a  verdict  for  the  defendant. 

The  plaintiff  filed  a  motion  for  a  new  trial  within 
three  days  after  the  return  of  the  verdict,  upon  several 
groundSi    among    which  is   the  following:     ^^ Third. 
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The  court  erred  in  its  instructions  given  to  the  jury 
numbered  from  one  to  eight,  inclusive,  and  in  giving 
each  of  said  instructions,   and  every  part  thereof.'^ 

More  than  three  days  thereafter  an  amendment  to 
said  motion  was  filed,  stating  the  following,  among 
other,  grounds  for  a  new  trial: 

^^  Twelfth.  The  court  erred  in  not  instructing  the 
jury  on  which  party  was  the  burden  of  proof  to  show 
whether  L.  K.  Dutton  expected  to  be  paid  for  the  sup- 
port of  said  Eugene  N.  Seevers,  or  whether  he  expected 
to  do  so  without  compensation.  Thirteenth,  The  court 
erred  in  not  instructing  the  jury  that  ^the  burden  of 
proof  was  on  the  defendant  to  show  that  said  L.  K. 
Dutton  supported  said  Seevers  without  compensation, 
and  that  he  did  not  expect  any  compensation  therefor. 
Fourteenth.  The  court  erred  in  not  instructing  the 
jury  that  the  burden  of  proof  was  on  defendant  to 
overcome  the  presumption  of  law  that  defendant  was 
liable  for  the  support  of  said  Eugene  N.  Seevers. 
Fifteenth.  The  court  erred  in  not  instructing  the  jury 
that  the  presumption  of  law  created  a  liability  on  the 
part  of  the  defendant  to  support  said  Eugene  N.  Seevers, 
and  that  the  burden  of  proof  was  on  said  defendant  to 
overcome  such  presumption  of  liability.^' 

When  leave  was  asked  to  file  this  amendment  to 
the  motion,  the  defendant  objected  thereto,  on  the 
ground  that  the  same  was  not  made  or  filed  within 
three  days  after  the  rendition  of  the  verdict.  The 
objection  was  overruled,  to  which  the  defendant 
excepted.  On  hearing  on  the  motion,  as  amended,  the 
same  was  sustained  upon  the  following  ground  only, 
viz. :  ''Motion  for  a  new  trial  sustained  on  the  ground 
that  the  court  had  failed  to  instruct  as  to  burden  of 
proof  as  to  expectation  of  L.  K.  Dutton.*'  The  defend- 
ant excepted  to  the  ruling,  and  plaintiff  excepted  to  the 
ruling  in  failing  to  sustain  the  motion  and  amendment 
on  each  of  the  other  grounds  therein.  Both  parties 
appeal. 
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I.    The  defendant  having  first  perfected  his  appeal, 
it  will  be  first  considered.     The  only  question  pre- 
sented by  it  is  the  correctness  of  the  rul- 
mSuoo:  *       ings  of  the  court  in  permitting  the  amend- 

amendment.  m,  %^ 

ment  to  the  motion  for  a  new  trial  to  be 
filed  after  the  expiration  of  three  days  from  the  rendi-: 
tion  of  the  verdict,  and  in  acting  thereon.  Our  statute 
provides,  that  the  application  for  a  new  trial  **must  be 
made  qt  the  term  and  within  three  days  after  the  ver- 
dict *  *  *  is  rendered,  except  for  the  cause  of  newly 
discovered  evidence.^'  Code,  section  2838.  It  was 
held  in  Sowden  v.  Craig^  20  Iowa,  478,  that  under 
Eevision,  section  3114,  which  is  substantially  like  sec- 
tion 2838  of  our  present  Code,  a  motion  for  a  new  trial, 
filed  within  three  days,  might  be  afterward  amended, 
provided  the  amendment  **was  germane  and  proper  to 
the  object  and  purpose  of  the  original  motion,  and 
could  not  in  any  legitimate  sense  be  regarded  as  a  new 
motion.'^  Tested  by  this  rule,  was  the  amendment 
properly  allowed?  The  grounds  stated  in  the  original 
motion,  in  substance,  were  that  the  court  erred  in  giving 
its  instructions,  in  refusing  those  asked  by  the  plaintiff, 
and  in  the  admission  and  exclusion  of  certain  evidence. 
The  ground  of  the  amendment  upon  which  the  court 
granted  a  new  trial  was  that  the  court  erred  in  failing 
to  instruct  the  jury  that  the  burden  of  proof  to  show 
that  the  maintenance  of  the  child  by  Dutton  was  gratu- 
itous rested  upon  the  defendant.  It  is  contended  by 
counsel  that  the  gi*ounds  stated  in  the  amendment  are 
merely  an  ''elaboration'^  of  those  set  out  in  the  original 
motion  heretofore  referred  to.  We  can  not  accede  to 
the  correctness  of  this  claim.  The  ground  stated  in 
the  original  motion,  to  which  it  is  claimed  the  amend- 
ment is  germane,  is  that  the  court  erred  in  its  instruc- 
tions given.  It  can  not  be  reasonably  claimed  that  the 
error  as  assigned  therein  in  any  wise  relates  to  a  failure 
Vol.  89—20 
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of  the  court  to  instruct  upon  some  matter  not  mentioned 
in  the  instructions  as  given.  The  complaint  in  the 
amendment  is  that  the  court  failed  to  instruct  touching 
the  burden  of  proof.  That  is  clearly  new  matter,  in  no 
way  related  to  the  ground  stated  in  the  original  mo- 
tion. The  amendment,  so  far  as  it  related  to  a  failure 
to  instruct  as  to  the  burden  of  proof,  was  in  legal  con- 
templation a  new  motion,  containing  a  ground  for  a 
new  trial  not  germane  to  those  stated  in  the  original 
motion,  and  hence  the  court  should  not  have  permitted 
it  to  be  filed,  and,  if  filed,  it  should  not  have  been  con- 
sidered. The  original  motion  was  not  sustained.  This 
is  not  a  case  of  discretion  with  the  trial  court,  with 
which  we  should  be  slow  to  interfere.  The  question 
presented  to  the  district  court  was  a  legal  one.  The 
new  trial  was  granted,  not  as  a  matter  of  discretion, 
but  as  a  matter  of  right,  because  the  court  thought  he 
had  erroneously  failed  to  instruct  the  jury  as  to  the 
burden  of  proof.  It  is  contended  by  the  appellant,  and 
we  think  with  much  reason,  that  the  instruction  was 
not  vulnerable  to  the  objection  urged,  but,  however 
that  may  be,  the  objection  came  too  late.  We  are  not 
to  be  understood  as  holding  that  a  court  may  not  in  a 
proper  case,  and  under  proper  circumstances,  on  its 
own  motion,  order  a  new  trial.  We  have  no  such  case 
before  us.  The  court  granted  a  new  trial  upon  grounds 
stated  in  the  amendment,  not  on  its  own  motion. 

II.  The  plaintiff,  in  her  appeal,  complains  of  the 
exclusion  of  certain  evidence  which  was  offered  for  the 
2.  bvidbmcb:  purposc  of  showing  the  expectation  of 
conclusions,  ^j,  Duttou  as  to  rccciviug  compensation 
from  the  father  of  the  child  for  its  support.  Some  of 
the  questions  asked  the  witness  to  testify  to  the  inten- 
tion of  the  decedent  as  to  compensation,  others  asked 
for  the  belief  of  the  decedent  as  to  the  same  matter, 
and  still  others  called  for  the  decedent's  conclusions. 
Clearly  such  evidence  is  inadmissible.     It  was  for  the 
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jury  to  say  what  his  intentions,  belief  and  conclusions 
were,  after  being  advised  as  to  the  facts.  To  have  per- 
mitted the  witness  to  answer  such  questions  would  have 
been  permitting  him  to  testify  to  his  conclusions  based 
upon  facts  not  in  evidence. 

III.  Error  is  assigned  upon  the  court's  refusal  to 
permit  Mrs.  Dutton  to  testify  as  to  what  her  husband 
J  . said,   as  to  whether  or  not  he  expected 

compensation  for  supporting  the  child. 
The  proposed  evidence  was  immaterial.  The  court 
instructed  the  jury  that  the  law  imposed  a  legal  obliga- 
tion upon  the  defendant  to  pay  for  the  keeping  of  his 
child.  Hence,  under  the  evidence  in  the  case,  recovery 
would  follow,  unless  the  defendant  established  as  a 
fact  that  Dutton  did  not  expect  to  be  paid.  The  evi- 
dence was  properly  rejected. 

IV.  It  is  urged  that  the  court  erred  in  rejecting 
evidence  relating  to  the  financial  condition    of  the 

defendant.     The  defendant  admitted  in 
wuhovLt  preju-  his  auswcr  that  he  was  able  to  maintain 

dice.  _. 

his  child.  One  witness  testified  she  did 
not  know  of  the  defendant's  pecuniary  condition  except 
by  hearsay.  The  other  witnesses  did  testify  as  to  facts 
within  their  knowledge  touching  the  property  of  the 
defendant,  and  its  value.  Even  if  it  be  conceded  that 
such  evidence  is  proper  in  view  of  the  admissions  in 
the  answer,  still  there  was  no  prejudicial  error  in  the 
rulings  complained  of. 

V.  Against  the  plaintiflE's  objection,   the  court 
admitted  in  evidence  the  decree  of  divorce ;  also  evi- 
dence tending  to  show  that  Dutton  had 

^'  in"anoihe?ac'  actual  knowlcdge  of  it,  and  of  its  pro- 
visions. It  appears  that  Dutton  knew  of 
the  decree;  that  he  drew  the  money  ordered  to  be  paid 
by  it  for  the  support  of  the  child.  It  is  said  that  the 
plaintifE  should  not  be  bound  by  the  decree.  The 
court  instructed  the  jury  that  the  decree  would  not  bar 
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the  plaintiflE's  right  to  recover,  but  they  might,  if  they 
found  its  provisions  were  known  to  Dutton,  and  he 
thereafter  made  no  demand  upon  the  defendant  for  the 
maintenance  of  the  child,  consider  such  fact  as  a  cir- 
cumstance in  determining  the  question  as  to  whether 
Dutton  rendered  the  services  in  the  expectation  of 
being  compensated  therefor.  Again,  it  was  alleged  in 
the  petition  that  a  divorce  had  been  granted.  It  was 
admitted  in  the  answer,  and  its  terms  and  conditions 
pleaded  as  a  defense,  and  in  a  reply  the  plaintiff  denied 
Button's  knowledge  of  the  terms  and  conditions  of  the 
decree.  In  view  of  all  these  facts  and  of  the  instruc- 
tion of  the  court,  we  discover  no  error  in  the  admission 
of  the  testimony. 

On  appeal  of  the  plaintiff  the  judgment  below  is 
AFFiBMED.     On  appeal  of  the  defendant  the  judgment 

below  is  BEVEBSED. 


County  of  Poweshiek,  Appellant,  v.  John  H.  Patten 
et  al.j  Appellees. 

Clerk  of  District  Court:  COMPENSATION:  fees  in  pbobate.  Under 
the  provisions  of  section  16  of  chapter  134,  of  Acts  of  the  Twenty-first 
Oeneral  Assembly,  the  clerk  of  the  district  court  is  not  entitled  to 
retain  any  part  of  the  fees  of  his  office  in  matters  of  probate  and 
guardianship,  except  npon  an  allowance  made  by  the  board  of  super- 
visors, not  exceeding  the  sum  of  three  hundred  dollars  per  year. 

Appeal  from  Poweshiek  District   Court. — Hon.  A.  R. 
Dewey,  Judge. 

Fkiday,  October  13, 1893. 

The  plaintiff,  John  H.  Patten,  was  clerk  of  the 
district  court  in  the  defendant  county  for  the  years  1887 
and  1888,  and  the  other  defendants  were  sureties  on 
his  official  bond.  During  each  of  those  years  he  col- 
lected as  probate  fees  the  sum  of  three  hundred  dollars. 
An  accurate  account  of  such  fees  was  kept  in  the  clerk's 
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office,  but  not  reported  to  the  board  of  supervisors; 
nor  did  the  .board  make  any  allowance  as  additional 
compensation  to  the  clerk  for  either  of  those  years 
until  January,  1891,  and  after  the  defendant's  term  of 
office  had  expired,  when  it  made  an  allowance  of  one 
hundred  dolIai*s  for  each  of  the  years  1887  and  1888, 
and  demanded  of  the  defendant  a  return  of  the  four 
hundred  dollars  of  excess,  which  was  refused,  and  this 
action  is  upon  his  bond  to  recover  the  amount.  The 
district  court,  at  the  close  of  the  evidence,  directed  a 
verdict  for  the  defendant,  and  the  plaintifE  appeals.-^ 
Beversed. 

J.  P.  Lyman,  for  appellant. 

J.  W.  Cartj  for  appellee. 

Grangee,  J. — A  consideration  of  the  case  involves 
a  construction  of  section  16,  chapter  134,  of  Acts 
of  the  Twenty-first  General  Assembly,  which  is  the  act 
by  which  the  judicial  system  of  the  state  was  changed, 
and  some  additional  duties,  in  probate  matters,  devolved 
on  the  clerk  of  the  district  court.  Prior  to  that  act  the 
following  was  the  provision  relative  to  the  clerk's  com- 
pensation for  services  in  probate  matters:  *' There 
shall  be  such  compensation  paid  such  clerk  for  his 
services  in  probate  matters  out  of  the  fees  collected  by 
him  for  probate  business  as  the  board  of  supervisors 
may  allow. '^  Code,  section  3781,  provides  for  the 
compensation  of  the  clerk  by  permitting  him  to  charge 
specified  fees  for  services.  In  section  3784  it  is  pro- 
vided that  ''the  total  amount  of  compensation  of  such 
clerk  for  all  official  services  shall  not  exceed  the  sum 
of  eleven  hundred  dollars  per  annum,  in  counties  hav- 
ing a  population  not  exceeding  ten  thousand;  the  sum 
of  thirteen  hundred  dollars  per  annum  in  counties  hav- 
ing a  population  in  excess  of  ten  thousand,  but  not 
exceeding  twenty  thousand;    and  the  sum  of  fifteen 
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hundred  dollai*s  per  annum  in  counties  having  a  popu- 
lation in  excess  of  twenty  thousand,  but  not  exceeding 
thirty  thousand.  If  the  fees  collected  by  the  clerk  in 
any  county  in  any  one  year  shall  exceed  the  sum  afore- 
stated,  the  excess  shall  be  paid  into  the  county  treas- 
ury for  the  use  of  the  county  fund.  In  case  the  aggre- 
gate amount  of  fees  so  received  by  the  clerk  in  any  one 
year  is  less  than  the  limit  of  his  compensation  as  here- 
in fixed,  and  such  amount  is  deemed  inadequate  com- 
pensation by  the  board  of  supervisors,  they  may  allow 
such  additional  amount  as  they  may  deem  just  and 
proper,  within  the  limits  herein  prescribed."  Section 
16  of  chapter  134,  above  referred  to,  is  as  follows: 
**From  and  after  the  first  day  of  January,  1887,  the 
clerk  of  the  district  court  in  each  county,  in  addition 
to  the  compensation  now  allowed  by  law,  shall  be  allowed 
to  retain  from  fees  collected  by  him  in  matters  of  pro- 
bate and  guardianship,  such  sum  as  may  be  fixed  by 
the  board  of  supervisors,  not  exceeding  the  sum  of 
three  hundred  dollars  per  year;  but  such  additional 
compensation  shall  in  no  case  be  allowed  to  be  paid 
out  of  the  county  treasury."  The  chapter  repeals  *'all 
acts  and  parts  of  acts"  inconsistent  therewith,  and  our 
view  is  that  it  repeals  section  3783,  so  that  the  words 
of  section  16,  '*in  addition  to  the  compensation  now 
provided  by  law,"  refer  to  the  provisions  of  Code,  sec- 
tions 3781,  3784.  On  this  point  there  seems  to  be  no 
dispute.  Prior  to  the  enactment  of  chapter  134,  it  will 
be  observed  that  the  law  fixed  the  general  compensation 
of  the  clerk,  and  then  fixed  a  separate  compensation 
*  'for  his  services  in  probate  matters. ' '  Section  16,  cited, 
drops  the  words  ''for  his  services  in  probate  matters," 
and  merely  provides  for  adding  to  his  compensation  as 
clerk.  It  will  be  remembered  that  chapter  134  made 
numerous  changes  in  the  judicial  system  and  in  the 
duties  of  clerk,  by  abolishing  the  circuit  court,  of  which 
the  clerk  of  the  district  court  was  also  clerk,  and  in 
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other  particulars,  in  some  respects  lessening  the  duties, 
and  in  others  increasing  them.  It  is  manifest  that  the 
intention  was,  in  making  the  change,  to  no  longer 
preserve  a  distinction  as  to  compensation  for  probate 
service,  but  to  consider  such  added  duties  with  other 
changes,  and  then  fix  such  additional  compensation  as 
justice  required,  and  providing  from  whence  the  money 
should  be  derived ;  Avhich  is,  as  in  other  cases,  from  the 
fees  of  the  court.  The  law  fixes  a  limitation  of  com- 
pensation for  all  official  services  of  the  clerk,  as  will  be 
seen  in  section  3784,  and  hence  it  can  not  be  said  that 
for  probate  services,  there  is  to  be  any  extra  compensa- 
tion. Washington  County  v.  Jones,  45  Iowa,  260; 
Moore  v.  Mahaska  County,  61  Iowa,  177. 

The  cause  was  tried  below  somewhat  upon  the 
theory  that  the  main  question  was  whether  the  clerk 
was  absolutely  entitled  to  compensation  for  such  pro- 
bate duties  as  were  added  by  the  provisions  of  chapter 
134  of  Acts  of  the  Twenty-first  General  Assembly,  or 
for  all  probate  services  rendered  by  him,  and  the  dis- 
trict court  adopted  the  latter  view,  and  admitted  proofs 
of  the  value  of  all  such  services,  and  excluded  evidence 
offered  in  support  of  the  other  theory.  It  will  be  seen 
that  we  think  neither  theory  is  the  correct  one,  but 
that,  considering  all  services  rendered,  and  all  com- 
pensation received,  it  is  for  the  board  of  supervisors  to 
make  such  additional  allowance  as  justice  requires  for 
services  as  clerk,  observing  at  all  times  the  limitations 
of  the  law.  Until  the  board  has  made  an  allowance, 
we  think  the  clerk  is  not  entitled  to  retain  any  of  the 
fees  in  probate,  the  presumption  being,  in  the  absence 
of  an  allowance,  that  full  compensation  for  all  service 
has  othei'wise  been  made.  The  language  of  the  law  is 
that  he  is  entitled  to  retain  from  the  fees  '^such  sum  as 
may  be  fixed''  by  the  board.  The  law  gives  no  right 
to  retain  from  the  fees  until  the  amount  is  fixed. 

There  is  some  claim  on  the  part  of  defendants  of  a 
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settlement,  but  it  has  no  support  in  the  record.  The 
answer  admits  the  retention  of  the  fees,  and  wtth  the 
view  of  the  law  as  herein  expressed  upon  the  face  of 
the  pleadings  there  should  be  a  judgment  for  the 
plaintiff  for  the  four  hundred  dollars  and  interest,  and 
the  cause  will  be  remanded  for  that  purpose.  Re- 
versed. 
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Charles  L.  Mull  &  Sons,  Appellants,  v.  James 
DooLEY,  Jr.,  et  al.y  Appellees. 

1.  Chattel  Mortgfages:  delivert.  A  debtor  having  agreed  to 
execute  a  ehattel  mortgage  to  a  creditor,  and  have  the  same  recorded, 
the  latter  requested  a  notary  to  draft  the  mortgage,  and  leave  it  with 
the  mortgagor.  The  amount  to  be  secured  was  given  to  the  notary, 
but  nothing  was  said  as  to  what  property  the  mortgage  was  to  cover. 
Before  the  mortgage  was  executed  the  mortgagee  left  for  his  home  in 
another  part  of  the  state,  and  the  mortgage  remained  in  the  hands  of 
the  notary  for  about  three  months,  when  it  was  handed  to  the  mort- 
gagor, who  delivered  it  to  the  mortgagee,  and  it  was  then  recorded. 
Held,  that  there  was  no  delivery  of  the  mortgage  until  it  was  received 
by  the  mortgagee. 

2.   :  WITHHOLDING  FROM  RECORD:  FRAUD.    The  mere  failure  to 

file  a  chattel  mortgage  for  record  will  not  render  such  mortgage  fraud- 
ulent as  against  subsequent  creditors,  in  the  absence  of  any  agree- 
ment or  understanding  between  the  mortgagor  and  mortgagee  that 
the  same  should  be  so  withheld  for  the  purpose  of  enabling  the  mort- 
gagor to  obtain  further  credit. 

Appeal  from  Keokuk  District  Court. — Hon.  A.  B. 
Dewey,  Judge. 

Satubday,  Octobeb  14,  1893. 

Action  to  foreclose  certain  chattel  mortgages.    The 
facts  are  stated  in  the  opinion  of  the  court. — Affirmed. 

Mackey  <&  Stockman,  for  appellants. 

O.  2>.  Woodin  and  Ed.  Jackson^  for  appellees, 
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KiNNE,  J. — The  defendant  Dooley  was,  in  1889, 
and  up  to  January  7,  1890,  in  the  business  of  mer- 
chandising at  What  Cheer,  Iowa.     Prior  to  October  1, 

1889,  he  became  indebted  to  appellee  Qillfoy  (his  father- 
in-law)  for  money  loaned.  On  October  1,  1889,  it  was 
agreed  and  understood  between  them  that  Dooley 
should  secure  his  indebtedness  to  Gillfoy  by  executing 
a  chattel  mortgage.  Dooley  was  to  have  said  mortgage 
executed,  and  to  file  it  for  record.  Gillfoy  requested 
Beem,  a  notary  public,  to  draft  the  mortgage,  and  leave 
it  with  Dooley  after  it  was  executed.  Gillfoy  told  the  no- 
tary the  amount  to  be  put  in  the  note,  but  said  nothing 
to  either  him  or  Dooley  as  to  what  property  the  mort- 
gage was  to  cover.  Prior  to  the  execution  of  the  note 
and  mortgage,  Gillfoy  went  to  Monroe  county,  Iowa, 
where  he  was  engaged  in  business  until  January  1, 

1890,  and  had  no  knowledge  until  the  latter  date  as  to 
whether  the  note  and  mortgage  had  in  fact  been  exe- 
cuted. Dooley  did  execute  the  note  and  mortgage 
before  Beem  on  October  2,  1889,  and  was  handed  the 
mortgage  by  Beem.  Dooley,  however,  failed  to  record 
the  mortgage,  and  on  January  1,  1890,  handed  it  to 
Gillfoy,  who  filed  it  for  record  January  2,  1890.  The 
note  appears  to  have  remained  in  Beem's  hands  until 
January  1,  1890.  Prior  to  January  1, 1890,  Gillfoy  did 
not  know  that  Dooley  was  in  failing  circumstances. 
The  note  was  for  eight  hundred  and  one  dollars  and 
forty  cents,  and  drew  ten  per  cent,  interest,  and  the 
mortgage  covered  all  of  Dooley's  stock  of  goods,  and 
further  additions  to  same,  and  store  fixtures,  horses, 
wagons,  and  book  accounts,  then  owned  by  him.  Jan- 
uary 6,  1890,  Dooley  executed  and  delivered  to  Mull  & 
Sons  a  chattel  mortgage  on  his  stock  of  goods  only,  to 
secure  two  hundred  and  forty  dollars  and  fifty-eight 
cents,  with  ten  per  cent,  interest.  At  the  time  of  taking 
this  mortgage.  Mull  &  Sons  had  actual  as  well  as  record 
notice  of  Gillfoy 's  mortgage.    On  the  same  day  the 
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Spencer  Company  took  a  chattel  mortgage  from  Dooley 
to  secure  four  hundred  and  ninety-seven  dollars  and 
sixty-five  cents,  with  ten  per  cent,  interest.  This  mort- 
gage covered  the  same  stock  as  the  others ;  also  store 
fixtures  and  future  acquired  stock  and  fixtures;  also 
•small  book  accounts  and  notes,  a  wagon,  a  set  of  har- 
ness, and  two  horses.  The  last  two  mortgages  were 
filed  for  record  the  day  of  their  execution.  January  7, 
1890,  Gillfoy  and  the  Spencer  Company  seized  the  prop- 
erty covered  by  their  mortgages,  and  attempted  to 
foreclose  by  notice  and  sale.  January  16,  1890,  an 
injunction  issued  on  a  bill  in  equity  filed  by  Mull  & 
Sons,  and  the  sale  was  restrained,  and  proceedings 
transferred  to  the  district  court.  A  receiver  was 
appointed,  and  he  took  possession  of,  and  sold,  the 
stock  of  goods,  store  furniture,  and  fixtures.  Under 
the  issues  as  finally  made  in  the  district  court  all  parties 
conceded  that  Baxter  &  Aldinger  had  a  first  lien  for 
rent  in  the  sum  of  eighty-nine  dollars  and  forty-three 
cents  on  the  fund  in  the  receiver's  hands.  Mull  &  Sons 
claimed  a  first  lien  on  said  fund,  subject  only  to  the 
rent  claim.  Their  claim  is  conceded  by  the  Spencer 
Company.  The  Spencer  Company  claim  a  first  lien  on 
the  proceeds  of  sale  of  the  horses,  harness,  and  wagon, 
and  on  proceeds  of  notes,  accounts,  and  a  county  war- 
rant collected,  and  a  lien  on  the  stock,  subject  to  Mull 
&  Sons  and  the  rent  claim  only.  The  appellants'  claim 
to  priority  is  based  on  the  failure  to  record  the  Gillfoy 
mortgage  until  January  2,  1890;  also  on  a  claim  that 
such  failure  to  record  was  the  result  of  an  agreement 
between  Dooley  and  Gillfoy,  entered  into  in  order  to  aid 
Dooley  in  obtaining  credit ;  that  the  appellants  were 
misled  thereby,  and  induced  to  sell  the  goods  for  which 
they  are  now  seeking  pay;  that  they  had  no  actual 
notice  or  knowledge  of  the  Gillfoy  mortgage  until  Jan- 
uary 6,  1890.  The  appellee  claims  his  mortgage  is  a 
first  lien  on  the  property  described  therein,  subject  only 
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to  the  rent  claim ;  that  the  mortgage,  though  made  in 
October,  1889, was  not  in  fact  delivered untilJanuaiyl, 
1890;  that  it  was  given  for  a  bona  fide  Aeht,  and  without 
fraud.  The  court  found  that  Baxter  &  Aldinger  were 
entitled  to  the  first  lien  on  the  funds  in  the  receiver's 
hands;  that  appellee's  mortgage  was  a  second  lien  on 
said  funds,  and  that  the  fund  was  not  sufiScient  to  pay 
said  claim  in  full;  that  the  Spencer  Company  were 
entitled  to  have  applied  upon  their  claim  the  proceeds 
of  sale  of  harness,  the  amount  collected  on  the  notes 
and  accounts,  and  the  county  warrant.  Judgments 
were  rendered  in  each  case. 

1.  The  appellants  contend  that  the  Gillf  oy  mortgage 
was  delivered  when  it  was  executed  and  handed  to 

Dooley.  We  think  the  delivery  took  place 
*  «?^SJfdeiiv-    on  Januaiy  1,  1890,  when  the  mortgagor 

handed  the  mortgage  to  Gillfoy.  The 
question  of  delivery  is  always  one  of  intention  of  the 
parties,  to  be  gathered  from  all  the  facts  and  circum- 
stances. Nor  is  the  delivery  completed  without  an 
acceptance  on  the  part  of  the  grantee.  Now,  to  accept 
the  benefit  of  an  act  done  one  must  have  knowledge 
that  the  act  has  been  done,  and  approve  of  it.  If,  as  in 
this  case,  Gillfoy  did  not  know  what  property  was  to 
be  mortgaged,  and  did  not  in  fact  know  that  the 
mortgage  had  been  executed,  how  can  it  be  claimed 
that  he  accepted  the  mortgage?  In  Cobb  v.  Chase,  54 
Iowa,  253,  the  intervenor,  Rhodes,  was  a  creditor  of 
Chase.  It  was  agreed  that  Chase  should  execute  to 
intervenor  a  chattel  mortgage  upon  some  stock,  not 
specifically  pointed  out  or  agreed  upon.  In  pursuance 
of  the  agreement.  Chase,  in  the  absence  of  the  intervenor, 
executed  to  him  a  chattel  mortgage  upon  some  cows 
and  steers,  and  filed  the  same  for  record.  Afterward 
the  plaintiff  levied  an  attachment  upon  the  mortgaged 
property,  and  after  the  levy  the  intervenor  came  into 
possession  of  the  mortgage,  though  he  know  before 
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that  it  had  been  made  and  recorded.  It  was  held  he 
could  not  hold  the  property  as  against  the  attaching 
creditor.  The  court  said:  **But  the  agreement  in  this 
case  was  merely  that  a  mortgage  should  be  given  upon 
a  certain  kind  of  property.  No  one  specific  piece  of 
property  was  agreed  upon,  nor  even  the  quantity.  The 
agreement,  then,  was  far  less  definite  than  the  mort- 
gage, and  being  so,  we  do  not  see  how  it  can  be 
construed  as  equivalent  to  an  acceptance  of  the  mort- 
gage.'' See  Bay  v.  Griffith ^  15  Iowa,  104.  We  need 
not  discuss  the  many  cases  cited  by  counsel  touching 
this  question  of  delivery,  as  in  our  view  its  decision  is 
not  material  to  a  determination  of  the  case. 

II.  If  it  be  conceded  that  the  Gillfoy  mortgage  was 
delivered  when  executed  and  handed  to  Dooley,  and  it 

was  withheld  from  record  until  January  1, 
'  iMfromreo- '  1890,   and  that  the  appellants,   without 

notice  of  its  existence,  extended  credit  to 
Dooley  after  its  execution  and  prior  to  its  being  filed 
for  record,  which  they  would  not  have  done  had  they 
known  the  goods  were  then  mortgaged,  and  if  meantime 
Dooley  retained  possession  of  the  mortgfiged  goods, 
and  disposed  of  them  in  the  usual  course  of  business, 
without  accounting  to  the  mortgagee  therefor,  still  such 
facts  alone  would  not  render  the  Gillfoy  mortgage 
fraudulent  as  against  the  appellants'  mortgages.  This 
court  has  never  held  that  the  mere  withholding  of  a 
chattel  mortgage  from  record  would  of  itself  render  it 
fraudulent  as  to  creditors  who  became  such  after  the 
execution  and  before  the  filing  of  the  mortgage.  It  is 
insisted  that  the  case  at  bar  is  in  its  facts  like  Goll  <& 
Frank  Co.  v.  Miller^  87  Iowa,  426.  In  that  case  the 
mortgage  was  kept  from  record,  by  agreement  of  the 
parties,  for  the  purpose  of  enabling  Miller  to  obtain 
further  credit,  and  it  was  held  that  when  credit  had 
been  extended  under  such  circumstances  the  mortgagee 
would  not  be  permitted  to  enforce  his  mortgage  as 
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against  those  who  had  extended  credit  to  the  mortgagor. 
In  the  case  at  bar  there  is  no  evidence  whatever  that 
the  Gillf oy  mortgage  was  kept  from  record  by  virtue  of 
an  agreement  or  understanding  had  between  the  parties, 
or  upon  the  suggestion  or  request  of  the  mortgagor. 
We  are  not  prepared  to  extend  the  rule,  and  hold  that 
a  mere  failure  to  record  a  mortgage,  under  such  circum- 
stances as  are  disclosed  in  this  case,  will  render  it 
fraudulent  as  to  creditors  of  the  mortgagor. 

In  no  event  can  the  appellants  recover.  First.  No 
delivery  of  the  Gillf  oy  mortgage  prior  to  January  1, 
1890,  is  shown.  Second.  If  the  mortgage  be  regarded 
as  delivered  at  its  date,  no  agreement  or  understanding 
to  withhold  it  from  record  has  been  established.  The 
judgment  of  the  district  court  is  affibmed. 


Watebloo  Wateb  Company,  Appellant,  v.  H.  B. 
HoxiE,  Sheriff,  etal.,  Appellees. 

Equity:  jumsdiction:  injuncjtion  to  enjoin  oondeknation  peo- 
CBBDiNOS.  A  ooQTt  of  equity  will  not  entertain  an  action  to  enjoin 
proceedings  to  condemn  land  for  railway  purposes  for  the  reason  that 
the  proceedings  are  nnanthorized,  because  the  land  is  already  devoted 
to  a  public  use,  and  it  would  be  unlawful  to  condemn  it,  as  such 
objection  is  available  as  a  defense  in  the  condemnation  proceeding, 
and  the  party  asserting  it  is  thns  afforded  an  adequate  remedy  at 
law.  Whether  an  injunction  will  lie  where  the  property  holder 
would  sustain  an  injury  before  the  right  to  condemn  could  be  deter- 
mined in  the  condemnation  proceeding,  qwere. 

Appeal  from  Black  Hawk  District  Court. — Hon.  D.  J. 
Lenehan,  Judge. 

Satubday,  Octobeb  14,  1893. 

The  plaintiff  is  a  corporation  located  and  doing 
business  in  the  city  of  Waterloo,  Iowa,  and  was  incor- 
porated for  the  purpose  of  supplying  said  city  with 
water  for  public  and  private  purposes  for  a  period  of 
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twenty  years,  by  virtue  of  a  contract  therewith.  By 
ordinance  of  the  city  the  plaintiff  is  permitted,  and  by 
its  contract  it  is  required,  to  provide  and  lay  or  place 
all  necessary  pipes,  conduits,  mains,  and  other  neces- 
sary means  to  supply  water  for  said  city,  and  to  supply 
and  operate  the  necessary  machinery  for  that  purpose. 
To  enable  the  plaintiff  to  thus  perform  its  undertaking 
with  the  city  it  is  provided  by  ordinance  that  it  shall 
have  the  right  to  condemn  and  appropriate  private 
property  for  the  construction  and  operation  of  its 
works  under  the  general  laws  of  the  state.  In  the  per- 
formance of  its  contract  the  plaintiff  purchased  lot  ten, 
in  block  six,  in  said  city,  and  has  located  and  con- 
structed thereon  its  buildings,  filters,  pumps,  engines, 
boilers,  and  other  machinery  necessary  to  furnish  the 
city  with  water,  has  laid  its  mains  in  the  city,  and 
done  all  other  things  required  of  it  in  the  performance 
of  its  contract.  Of  said  lot  ten  there  is  a  strip  in  the 
rear  sixty  feet  in  length,  and  thirty  feet  in  width,  not 
occupied  by  the  buildings  of  the  plaintiff.  The  unoc- 
cupied part  of  said  lot  is  adjacent  to  the  depot  grounds 
of  the  defendant  company,  which  company  is  about  to 
institute  proceedings  to  condemn  a  part  of  said  strip  or 
unoccupied  land  for  the  purpose  of  additional  depot 
grounds,  and  for  that  purpose  application  has  been 
made  to  the  railway  commissioners  under  the  provi- 
sions of  the  law,  and  their  report  has  been  made  to  the 
effect  that  said  land  is  necessary  for  additional  depot 
grounds.  The  defendant  Hoxie  is  sheriff  of  the  county, 
and  this  proceeding  is  in  equity  to  enjoin  the  defend- 
ants from  proceeding  to  summon  a  jury  to  assess  the 
damages  under  condemnation  proceedings.  A  tem- 
porary writ  of  injunction  was  allowed,  which  was 
afterwards,  on  motion  of  the  defendants,  dissolved, 
and  from  the  order  dissolving  the  injunction  the  plain- 
tiff appeals. — Affirmed. 
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Mullen  (&  Pickett  and  Gardner  d  McFadon,  for 
appellant. 

W.  J.  Knight  and  F,  C.  Piatt,  for  appellees. 

Granger,  J. — The  motion  to  dissolve  the  injunc- 
tion was  tried  upon  affidavits  in  support  of  questions 
of  fact  tending  to  show  the  entire  situation  of  the  lot 
and  the  depot  grounds,  and  the  necessity  for  the 
plaintiff  company  to  use  the  strip  in  question,  at  pres- 
ent, in  the  performance  of  its  contract  with  the  public, 
and  also  the  probability  of  such  use  being  required  by 
the  future  growth  of  the  city.  The  appellees  insist 
that  equity  will  not  entertain  the  suit  to  determine  the 
merits  of  the  case  presented,  because  the  plaintiff  has 
other  available  remedies  to  ^hich  it  should  resort,  and 
among  them  it  is  urged  that  the  proceeding  which  it 
seeks  to  enjoin  affords  such  a  remedy. 

The  particular  ground  upon  which  the  aid  of  a 
cdVirt  of  equity  is  invoked  is  that  the  proceedings  to 
condemn  the  land  are  unauthorized,  because  the  land 
is  already  devoted  to  a  public  use,  and,  as  we  under- 
stand, that  it  would  be  unlawful  to  proceed  to  condemn 
it,  even  if  needed  by  the  railway  company.  The  prop- 
osition is  one  in  dispute  between  the  parties,  and  is  to 
be  settled  by  adjudication.  Could  it  be  properly  deter- 
mined in  the  condemnation  proceeding?  It  seems  to  us 
that  the  question  is  quite  definitely  answered  in  K.  <& 
N.  W.  Ry  Co.  V.  Donnell,  77  Iowa,  221.  The  appel- 
lant insists  that  the  case  is  not  in  point.  In  that  case 
Donnell  instituted  the  condemnation  proceedings  to 
recover  the  value  of  land  taken  by  the  company,  and 
the  company  invoked  the  aid  of  a  court  of  equity  to 
restrain  him  from  maintaining  the  proceedings  because 
unauthorized,  and  a  reason  claimed  why  the  action 
was  not  authorized  was  that  the  company,  and  not 
Donnell,  was  the  owner  of  the  land.     Of  course,  if  the 
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party  seeking  damage  did  not  own  the  land,  and  the 
company  did,  the  proceeding  to  condemn  would  not  lie. 
That  case,  then,  presented  the  question,  is  there  any- 
thing that  can  legally  be  condemned.  Now,  to  this 
case.  Here  it  is  said  this  land  has  once  been  appropri- 
ated to  a  public  use,  and  it  can  not  be  again.  It  seems 
to  us,  clearly,  that  the  question  also  arises  here,  is  there 
anything  that  can  legally  be  condemned.  There  is  cer- 
tainly nothing  in  the  particular  facts  from  which  lia- 
bility from  condemnation  is  claimed  in  the  two  cases 
that  should  make  a  difference  as  to  the  tribunal  that 
should  determine  them.  In  the  Donnell  case,  other 
objections  besides  that  of  title  were  urged  against  the 
right  to  maintain  the  condemnation  proceedings,  mak- 
ing it  indeed  a  strong  and  quite  comprehensive  case 
upon  the  question  of  what  may  be  adjudicated  in  such 
a  proceeding.  Speaking  of  the  question  of  title,  and 
the  facts  relied  upon,  it  is  there  said:  ''These  mattera 
could  have  been  pleaded  and  established  as  a  de- 
fense to  the  ad  quod  damnum  proceedings  commenced 
by  the  defendant.  They  present  simple  questions  of 
title  to  the  right  of  way,  the  plaintiff  claiming  that 
it  owns  the  right  of  way ;  the  defendants  insisting  that 
they  have  never  parted  with  that  right.  Issues  involv- 
ing these  facts  and  defenses,  if  established  in  the  plain- 
tiff's favor,  would  defeat  the  ad  qu^d  damnum  proceed- 
ing.''  The  same  principle  applies  to  the  facts  of  this 
case.  In  this,  the  plaintiff  claims  that  the  strip  of  land 
has  already  been  so  appropriated  to  a  public  use  as  to 
be  unavailable  to  the  defendant  company;  the  com- 
pany insisting  that  it  has  not.  The  facts  can  as  well 
be  pleaded  in  the  ad  quod  damnum  proceeding  as  in  this. 
If  established,  the  law  applicable  to  the  facts  can  be  as 
well  applied  to  defeat  the  proceeding  as  in  this  case.  In 
that  case  the  court,  after  a  further  discussion  of  the 
question  says:  ''From  these  considerations  it  appears 
that  the  district  court|  sitting  in  equity,  had  no  juris- 
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diction  of  the  case. '  ^  Because  of  its  being  a  jurisdictional 
question,  it  is  further  said  that,  without  the  objection 
being  made  in  the  answer,  the  court  will  raise  it.  The 
doctrine  we  assert  has  strong  support  in  High  on 
Injunction,  section  644.  It  is  there  said:  ^ ^Equity 
will  not  restrain  a  railway  company  from  proceeding 
with  an  action,  in  a  court  of  competent  jurisdiction,  to 
condemn  lands  for  the  use  of  its  road  upon  grounds  of 
objection,  which  are  available  and  may  be  urged  in  the 
court  in  which  the  condemnation  proceedings  are  pend- 
ing, it  being  sufficient  grounds  for  refusing  to  interfere 
by  injunction  in  such  a  case  that  there  is  ample  remedy 
at  law.''  The  text  cites  for  its  support  Railway  Co.  v. 
Patterson  J  37  Md.  125.  In  the  same  section  it  is  fur- 
ther said:  ''Nor  will  a  railway  company  be  enjoined 
from  prosecuting  proceedings  by  condemnation  to 
acquire  title  to  real  estate  necessary  for  the  purposes  of 
its  incorporation,  in  the  exercise  of  the  right  of  eminent 
domain,  upon  the  ground  of  the  unconstitutionality  of 
the  statutes  authorizing  such  a  right,  when  that  matter 
can  be  passed  upon  and  adjudicated  in  the  condemna- 
tion proceedings  themselves,  before  any  injury  can 
occur  to  the  property  holder.''  The  latter  words  of  the 
quotation  might  support  a  claim  made  by  the  appellant 
in  argument,  under  a  proper  state  of  facts.  It  is  urged 
that  if  the  assessment  is  made  by  the  sheriff's  jury,  and 
the  amount  thereof  paid,  the  company  can  at  once  take 
possession  of  the  strip,  and  occupy  it,  to  the  injury  of 
the  plaintiff,  pending  the  litigation.  Conceding  that 
such  a  fact,  if  pleaded  and  shown,  would  justify  the 
equity  jurisdiction  sought,  which  we  do  not  decide,  it 
is  sufficient  to  say  that  it  is  in  no  way  pleaded  or  made 
a  basis  of  the  action.  From  the  record  it  does  not 
appear  that  there  are  even  grounds  to  apprehend  such 
an  injury.  Our  conclusion  is  that  in  the  proceedings 
sought  to  be  enjoined  ample  remedy  will  be  afforded  to 
protect  the  plaintiff  against  any  unlawful  appropriation 
Vol.  89—21 
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of  the  land,  and  that  the  injunction  was  properly  dis- 
solved. See,  in  support  of  the  conclusion  to  a  gi'eater 
or  less  extent,  Central  Iowa  B^y  Co.  v.  Moulton  <&  A.  B. 
Co.,  57  Iowa,  249;  Stough  v.  Chic,  dk  N.  W.  B'y  Co., 
71  Iowa,  641 ;  Kip  v.  Bailroad,  6  Hun,  24. 

The  order  of  the    district  court  dissolving   the 
injunction  is  affibmed. 


\&m\     S*  ^'  MiLLiNGTON,  Appellee,  v.  0.  A.  E.  Laubeb, 

Appellant. 

1.  Bxemptions:  pbrsonalbarninosofabtist:  yaluiofkatkbials 
U8KD.  The  personal  earnings  of  an  artist  for  painting  pictures  are 
exempt  from  execntion  under  section  3074  of  the  Code.  A  judgment 
of  the  district  court  folding  such  earnings  exempt  Will  not  be  dis- 
turbed upon  appeal  because  the  amount  thereby  secured  to  the  debtor 
includes  a  nominal  sum  for  the  cost  of  materials. 

2.  :  :    ASSIONMKNT:     rights   or   assiokii.      Under   an 

assignment  of  the  personal  earnings  of  a  debtor,  made  within  ninety 
days  from  the  time  the  services  were  rendered,  the  rights  of  the 
debtor  under  the  statute,  exempting  such  claim  from  execution  or 
attachment,  passes  to  the  assignee,  although  the  latter  be  a  nonresi- 
dent of  the  state. 

8.  :  :  :  right  or  set-off.    Such  a  claim  is  not 

subject  in  the  hands  of  the  assignee  to  a  set-off  for  the  amount  of  a 
judgment  existing  against  the  assignor  at  the  time  the  assignment 
was  made. 

Appeal  from  Buchanan  District    Court. — Hon.  D.  J. 
Lenehan,  Judge. 

Satubday,  Octobeb  14, 1893. 

Action  to  recover  for  the  painting  of  two  pictures. 
There  was  a  trial  by  the  court,  and  a  judgment  in  favor 
of  the  plaintiff.    The  defendant  appeals. — Affirmed. 

Woodward  (&  Cook  and  E.  E.  Hasner,  for  appellant. 

H.  W.  Holman,  for  appellee. 
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EoBiNSON,  C.  J. — In  March,  April  and  May,  1891, 
F.  C.  Merrill  painted  for  the  defendant  two  pictures  at 
the  agreed  price  of  one  hundred  dollars.  On  the  ninth 
day  of  June,  1891,  Merrill  assigned  his  account  for  the 
painting  to  the  plaintiff,  a  nonresident  of  this  state. 
In  the  year  1873  one  Mason  recovered  in  the  circuit 
court  of  Buchanan  county  a  judgment  against  Merrill 
for  the  sum  of  one  hundred- and  forty-two  dollars  and 
ten  cents  and  interest  thereon  at  ten  per  cent,  per 
annum,  and  six  dollars  and  sixty  cents  costs.  That 
judgment  is  unpaid.  It  was  assigned  to  James  Dalton, 
and  by  him  assigned  to  the  defendant  in  December, 
1886.  The  defendant  admits  that  Merrill  painted  for 
him  the  pictures  for  the  price  stated,  but  claims  that 
by  agreement  between  them  the  price  was  to  be  applied 
In  paying  the  judgment,  and  avers  that  he  has  always 
been,  and  is  now,  ready  to  so  apply  it.  He  also  pleads 
the  judgment  by  way  of  counterclaim,  and  alleges  that 
he  owned  it  at  the  time  the  claim  for  the  painting  was 
assigned  to  the  plaintiff.  The  plaintiff  denies  that  there 
was  any  agreement  to  apply  the  price  of  the  painting 
on  the  judgment,  and  alleges  that  the  price  was  the 
personal  earnings  of  Merrill,  exempt  to  him  from  exe- 
cution, for  the  reason  that  he  was  the  head  of  a  family, 
and  a  resident  of  this  state  when  the  painting  was  done, 
and  that  the  claim  therefor  was  assigned  to  the  plaintiff 
within  ninety  days  from  the  time  it  was  earned.  The 
district  court  rendered  judgment  in  favor  of  the  plaintiff 
for  one  hundred  dollars,  with  interest  and  costs. 

I.    Section  2546  of  the  Code  is  as  follows:     "In 

case  of  the  assignment  of  a  thing  in  action,  the  action 

by  the  assignee  shall  be  without  prejudice 

8erw>nai°2mi-  to  any  couuterclaim,  defense  or  cause  of 
128  of  artist: 

viSue  of  mate-  action,  whether  matured  or  not,  if  matured 

rials  iiS6u.  ' 

when  pleaded,  existing  in  favor  of  the 
defendant  and  against  the  assignment.^'  Under  this 
provision,  any  defense  which  the  defendant  had  to  the 
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claim  in  controversy  while  it  was  owned  by  Merrill  is 
available  against  the  plaintiff.  Merrill  denied  the 
alleged  agreement  with  the  defendant  to  apply  the  price 
of  the  pictures  on  the  judgment,  and  the  district  court 
was  authorized  to  find  that  no  agreement  of  that  kind 
was  made. 

We  are  required  to  determine  whether  the  evidence 
justified  the  district  court  in  finding  that  the  judgment 
against  Merrill,  owned  by  the  defendant,  was  not  a 
defense  to  the  claim  in  suit  when  it  was  assigned  to  the 
plaintiff.  Section  3074  of  the  Code  provides  that  the 
earnings  of  a  debtor,  who  is  a  resident  of  this  state  and 
tbe  head  of  a  family,  ''for  his  personal  services,  or 
those  of  his  family  at  any  time  within  ninety  days  next 
preceding  the  levy,  are  *  *  *  exempt  from  execu- 
tion and  attachment.'^  Merrill  was  a  resident  of  this 
state,  and  the  head  of  a  family,  when  the  pictures  were 
painted,  and  also  when  the  claim  for  their  price  was 
assigned.  It  is  said  by  the  appellant  that  the  price  of 
the  pictures  was  not  due  for  the  personal  services  of 
Merrill,  because  his  agreement  required  him  to  furnish 
the  canvas,  paints,  and  other  materials  which  were  used 
in  producing  the  pictures.  The  evidence  shows  that 
the  cost  of  all  the  materials  used  for  that  purpose  was 
about  one  dollar  and  a  half,  or  little  more  than  nom- 
inal. It  was  so  insignificant  that  we  would  not  inter- 
fere with  the  action  of  the  district  court  in  holding  in 
effect  that  for  the  purposes  of  this  case  the  amount  due 
for  the  pictures  was  due  for  the  personal  services  of 
Merrill.  The  statute  does  not  distinguish  between  the 
earnings  of  an  artist,  a  mechanic  or  a  common  laborer, 
but  exempts  them  alike,  when  other  conditions  essential 
to  the  exemption  exist.  McCoy  v.  Cornell ,  40  Iowa, 
458. 

Since  the  amount  in  controversy  was  due  for  the 
personal  services  of  Merrill,  he  had  the  right  to  transfer 
the  claim  for  it,  and  the  exemption  from  seizure  for 
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the  payment  of  his  debts  passed  with  it  to  his  assignee. 
Waugh  v.  Bridgefordy  69  Iowa,  335;  Pearson  v,  Quistj 
79  Iowa,  54.  The  fact  that  the  assignee  was  a  nonresi- 
dent of  this  state  is  wholly  immaterial.  The  exemp- 
tion was  for  the  benefit  of  the  debtor's  family,  and  to 
hold,  when  exempt  property  is  transferred,  it  becomes 
subject,  in  the  hands  of  the  assignee,  to  the  payment 
of  the  assignor's  debts,  would  in  many  cases  destroy 
the  value  of  the  exemption  by  preventing  the  family  of 
the  debtor  from  deriving  any  benefit  from  it.  The 
district  court  was  authorized  to  find  that  the  assign- 
ment in  this  case  was  made  within  ninety  days  from 
the  time  when  the  money  was  earned. 

II.    The    remaining  question  to  be  determined, 
and  the  one  of  chief  importance,  is  whether  the  judg- 

j . .        ment  owned  by  the  defendant  constituted 

ri^S  o?°*'  a  defense  to  the  claim  of  Merrill  at  the 
awignee.  ^j^^  -^  ^^g  assiguod  to  the  plaintiflE.  If 
it  did,  the  plaintiff  took  the  claim  subject  to  that 
defense,  and,  as  it  is  less  than  the  amount  due  on  the 
judgment  at  the  time  of  the  assignment,  the  defendant 
should  succeed.  The  determination  of  the  question 
depends  upon  the  proper  construction  to  be  given  our 
statute.  It  is  the  well  established  rule,  in  this  and 
most  other  states,  that  laws  exempting  the  property  of 
debtors  from  seizure  for  the  payment  of  their  debts  are 
to  be  liberally  construed,  to  the  end  that  the  purpose 
for  which  they  were  enacted  may  be  accomplished. 
Reynolds  v.  Haines,  83  Iowa,  342.  It  has  been  held, 
in  an  action  by  the  debtor  to  recover  of  his  judgment 
creditor  for  exempt  property  which  was  taken  on  exe- 
cution to  satisfy  the  judgment,  that  the  judgment 
creditor  can  not  set  off  his  judgment  against  the  claim 
of  the  debtor  for  such  property,  on  the  ground  that  to 
allow  such  an  offset  would  in  most  cases  result  in  a 
palpable  evasion  of  the  law.  Wilson  v.  McElroyy  32 
Pa.  St.  82;  Thompson  on  Homestead  &  Exemption, 
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section  893;  Curlee  v.  TliomaSy  74  N.  C.  51.  In  Howard 
V.  Tandy,  15  S.  W.  Rep.  (Tex.  Sup.)  578,  it  was  held 
that  money  in  the  hands  of  the  sheriflE,  which  had 
been  realized  for  damages  caused  by  the  seizure  and 
sale  of  exempt  property  under  an  execution  against 
the  owner  of  the  property,  could  not  be  applied  on  an 
execution  against  such  owner,  in  favor  of  the  judgment 
creditor  against  whom  he  had  obtained  the  judgment 
for  damages.  It  was  said  that  to  permit  such  an 
application  would  in  effect  render  nugatory  the  exemp- 
tion laws  of  the  state.  In  Below  v.  Bobbins,  45  N.  W, 
Rep.  (Wis.)  416,  it  was  held  that  a  judgment  for  the 
wrongful  conversion  of  property  exempt  from  sale 
under  execution  was  likewise  exempt.  In  Collier  v. 
Murphy,  16  S.  W.  Rep.  (Tenn.)  465,  it  was  held,  that 
a  judgment  could  not  be  set  off  in  an  action  brought 
by  the  judgment  debtor  for  wages  due  him  which  were 
exempt  from  execution,  attachment  and  garnishment. 
It  was  said  that  the  language  of  the  statute  which 
created  the  exemption,  strictly  construed,  would  pro- 
tect the  wages  only  from  * 'execution,  attachment  or 
garnishment,''  yet  the  whole  spirit  of  the  act  was  such 
that  it  was  intended  to  protect  the  wages  from  all 
manner  of  legal  seizure.  A  statute  of  Nebraska 
exempts  the  wages  of  certain  persons  **from  the 
operation  of  attachment,  execution  and  garnishment 
process''  for  sixty  days.  It  was  held  under  that  statute 
that,  in  an  action  for  wages  protected  by  it,  an  indebt- 
edness from  the  employee  to  the  employer,  which 
existed  and  was  due  and  payable  before  the  wages 
were  earned,  could  not  be  set  off  against  them. 
Deering  &  Co.  v.  Ruffner,  32  Neb.  845,  49  N.  W.  Rep. 
771.  Some  of  the  cases  cited  arose  under  statutes 
which  were  the  same  in  legal  effect,  so  far  as  they 
relate  to  the  question  under  consideration,  as  the 
statute  of  this  state^  and  all  will  serve  to  illustrate  the 
rales  of  interpretation  which  are  commonly  applied  to 
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statutes  exempting  property  of  debtors  from  seizure  for 
the  payment  of  their  debts.  Section  3072  of  the  Code 
exempts  from  execution  in  certain  cases  the  books  and 
instruments  of  a  physician.  It  was  held  in  Reynolds 
V'  Haines,  83  Iowa,  342,  that  the  money  due  under  a 
policy  of  insurance  for  such  books  and  instruments 
which  had  been  destroyed  was  also  exempt.  Where 
there  is  no  special  declaration  to  the  contrary,  the 
homestead  of  every  family,  whether  owned  by  the 
husband  or  wife,  is  exempt  from  judicial  sale.  Code, 
section  1988.  It  has  been  held  that,  where  a  portion 
of  a  homestead  is  taken  by  judicial  process  for  the 
right  of  way  of  a  railway,  the  value  thereof  paid  by 
the  railway  company  is  exempt  from  execution,  at 
least  for  a  reasonable  time.  Kaiser  v.  Beaton^  62  Iowa, 
463;  Mudge  v.  Lanning^  68  Iowa,  641.  It  will  be 
noticed  that  the  interpretation  given  to  the  statute  iS 
not  in  all  cases  the  one  which  a  literal  following  of  its 
provisions  would  seem  to  require,  but  force  and  eflfect 
are  sought  to  be  given  to  the  obvious  legislative  intent. 
It  is  clear  that  the  money  due  to  Merrill  could  not  have 
been  appropriated  under  an  execution  or  attachment 
issued  against  his  property.  That  is  conceded,  and  is 
according  to  the  letter  of  the  statute.  But  the  primary 
object  of  the  statute  is,  not  merely  to  protect  the  earn- 
ings of  the  debtor  from  seizure  by  means  of  the 
processes  technically  known  as  '^attachment''  and 
"execution, '^  but  to  preserve  them  for  the  benefit  of 
his  family  against  any  appropriation  for  the  payment 
of  his  debts  not  authorized  by  law  to  which  he  does 
not  consent.  It  was  said  in  Banks  v.  Rodenbachj  54 
Iowa,  695,  that  an  employer  can  not  purchase  claims 
against  a  laborer,  and  set  them  off  against  his  earnings. 
It  is  claimed  by  the  appellant  in  this  case  that  he 
gave  to  Merrill  the  contract  for  the  painting  because 
he  owned  the  judgment,  and  adopted  that  method  of 
collecting  a  part  of  it.    But  Merrill  did  not  assent  to 
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that  plan^  and  claims  that  he  knew  nothing  of  it,  but 
supposed,  when  the  agreement  was  made  and  the  work 
was  done,  that  the  judgment  was  owned  by  Dalton. 
The  defendant  could  not  have  appropriated  the  money 
in  controversy  by  means  of  an  execution,  the  ordinary 
method  of  enforcing  a  judgment,  but  seeks  to  accom- 
plish what  he  is  prohibited  from  doing  directly  by 
indirect  means.  This  the  law  will  not  permit.  We 
conclude  that  the  judgment  of  the  district  court  is 
rights  and  it  is,  thei^efore,  affibmed. 


Michael  Horan,  by  his  next  Friend,  Appellee,  v. 

Chicago,  St.  Paul,  Minneapolis  &  Omaha 

Railway  Company,  Appellant. 

.  Personal  Injury:  contributort  keouoenoe:  evidenos.  In  an 
action  by  a  br^eman  to  recover  for  injuries  received  while  in  the  act 
of  coupling  cars  on  the  defendant's  road,  it  appeared  that  the  earth 
between  the  ties,  at  the  point  where  the  coupling  was  done,  had  been 
washed  out  to  such  an  extent  as  to  interfere  with  the  duties  of  a 
brakeman  at  that  point.  The  coupling  was  made  in  the  nighttime, 
the  conductor  was  not  familiar  with  the  condition  of  the  road,  and  it 
was  necessary  that  he  act  with  promptness  in  order  to  make  the 
coupling,  or  allow  the  engine  and  car  to  come  together,  and  then 
make  an  opening,  so  that  he  conld  go  in  slowly  and  do  the  work. 
Held,  that  the  circumstances  justified  the  brakeman  in  making  the 
coupling  while  the  oars  were  moving,  and  that  he  was  not  guilty  of 
contributory  negligence  for  so  doing. 

I.  :  nsouobnoe:   evidknoe:  locatiok  of  accident.    In   such 

case  it  was  proper  to  locate  the  place  of  the  injury  by  the  testimony 
of  the  brakeman  that  the  coupling  was  made  ''in  the  yards  of  the 
defendant." 

I.  :  :  :  testimont  not  responsive.  The  admis- 
sion of  testimony  which  is  not  responsive  to  questions  asked  a  witness 
will  not  be  deemed  prejudicial  when  the  facts  testified  to  are  relevant 
and  have  been  previously  given  in  evidence  in  answer  to  proper 
questions. 

L  :  :  :  conclusions.  The  testimony  of  the  brake- 
man  in  such  case  that  the  cause  of  his  hand  getting  caught  was  "by 
the  defect  being  in  the  road,  and  slipping  off  the  tie,"  is  not  objec- 
tionable as  tho  statement  of  a  conclusion. 
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:    OONTRIBUTOBY    NEOJjaENCB:    RULB8    OF    RAILROAD    COMPANY 

DI8RE0ABDXD  BY  SMPLOYBB:  WAIVER.  The  ooupliDg  in  qnestion  was 
made  by  hand,  eonlrary  to  a  rule  of  the  defendant  that  prohibited 
coupling  by  hand;  and  a  coupling  stick  furnished  by  the  defendant, 
and  which  said  rule  required  should  be  used  in  making  couplings,  was 
r^;umed  by  the  brakeman  to  the  agents  of  defendant  from  whom  the 
same  was  received.  Held,  that  it  was  properly  left  to  the  jury  to 
determine  whether  the  failure  to  use  the  coupling  stick  was  the  prox- 
imate  cause  of  the  injury,  and  that  if  the  jury  found  that  it  was  not, 
then  the  brakeman  was  not  chargeable  with  contributory  negligence 
beoanse  of  the  violation  of  the  above  rule. 


6.  :  :  EVIDENOE.    In  such  case  it  was  proper  to  permit  the 

brakeman  to  describe  to  the  jury  the  position  he  would  have  occu- 
pied if  he  had  used  the  stick  in  making  the  coupling. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Satubday,  Ootobeb  14,  1893. 

The  plaintiflE  ^as  employed  upon  the  defendant's 
railroad  as  a  brakeman.  While  coupling  a  flat  car  to  a 
locomotive  engine  at  Alton,  in  this  state,  his  right  hand 
was  caught  between  the  drawbars,  and  his  hand  was  so 
crushed  as  that  it  became  necessary  to  amputate  the 
thumb  and  forefinger.  He  claims  that  the  injury  was 
received  by  reason  of  the  defective  condition  of  the 
railroad  track  at  the  place  where  he  attempted  to  make 
the  coupling.  The  defendant  resisted  the  claim  on  the 
ground  that  the  railroad  track  was  not  defective  and 
out  of  repair,  and  that  the  defendant  is  not  liable, 
because  the  plaintiff  violated  a  rule  of  the  company  in 
attempting  to  make  the  coupling  without  the  use  of  a 
stick  to  guide  the  link  into  the  opening,  and  that  he 
thereby  contributed  to  the  injury  by  his  own  negli- 
gence. There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  for  four  thou- 
sand dollars.    The  defendant  appeals. — Affirmed. 

Swafiy  Lawrence  <&  Swanj  for  appellant. 

F.  E.  QUI  and  Lynn  d  Sullivany  for  appellee. 
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RoTHROCK,  J. — I.    There  is  some  controversy  as 

to  the  question  whether  the  railroad  track  was  out  of 

repair,  and  there  is  a  conflict  in  the  evi- 

ja^.^^witrib-  dence  in  relation  thereto.    The  injury  was 

ffenoe:  evi-      rcceived  at  a  point  on  the  road  where  the 

denoe.  i        •  «     t 

business  of  the  company  required  coup- 
ling of  cars  to  be  frequently  made.  The  exact  point 
where  the  plaintiflE  was  required  to  make  the  coupling 
was  nearly  opposite  to  a  water  tank  used  to  supply 
engines  with  water.  The  jury  were  fully  warranted  in 
finding  that  the  earth  between  the  ties  was  washed  out, 
so  that  the  filling  or  surfacing  of  the  road  was  gone  to 
such  an  extent  as  to  interfere  with  the  duties  of  a 
brakeman  in  making  couplings  at  that  point.  The 
coupling  was  attempted  to  be  made  in  the  night,  and 
the  plaintiflE  carried  a  lantern,  and  the  movement  of 
the  engine  and  the  plaintiflE's  other  duties  were  such 
that,  when  he  arrived  at  the  place  where  the  coupling 
was  to  be  made^  it  was  necessary  that  he  should  act 
with  promptness  in  order  to  make  the  coupling,  or  to 
allow  the  engine  and  car  to  come  together,  and  then 
make  an  opening,  so  that  he  could  go  in  slowly  and  do 
the  work;  and  the  plaintiflE  was  not  familiar  with  the 
exact  condition  of  the  track  at  that  point.  In  view  of 
these  facts,  we  think  the  jury  were  fully  warranted  in 
finding  that  the  circumstances  surrounding  the  plaintiflE 
were  such  that,  acting  as  he  was,  in  an  emergency,  he 
was  not  chargeable  with  contributory  negligence  in 
going  between  the  cars  when  he  did,  and  attempting 
to  make  the  coupling. 

II.    In  the  course  of  the  trial,  counsel  for  the 

defendant  made  a  number  of  objections  to  evidence, 

and  took  exceptions  to  the  rulings  of  the 

S**  "enoe^^evir      court  thercou.    It  was  objected  that  the 
ence:  looa-  *...#-  .jii... 

«on^of  aoci-     plamtiflE  was  permitted  to  state  as  a  wit- 
ness that  the  coupling  was  attempted  to 
be  made ' *in  the  yards  of  the  defendant. '^    It  is  claimed 
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that  this  is  a  mere  conclusion  of  the  witness.  We 
think  the  evidence  was  competent.  It  was  no  more 
than  locating  the  place  of  the  injury.  It  is  always  allow- 
able for  a  witness  to  state  that  an  occurrence  took  place 
at  a  particular  place,  as  in  a  certain  town  or  village. 
But  even  if  it  be  thought  that  the  evidence  was  technic- 
ally a  conclusion,  rather  than  a  fact,  it  was  without 
prejudice,  because  in  the  same  connection  the  witness 
stated  that  switching  and  coupling  was  done  at,  and 
near,  that  place.  The  only  object  of  the  evidence  was 
to  show  that  the  coupling  was  not  required  to  be  made 
at  an  unusual  place,  and  that  fact  appears  from  all  the 
evidence  on  that  point,  and  it  was  wholly  immaterial 
whether  it  was  within  the  limits  of  the  yards. 

III.  The  plaintiflE  was  asked  if  he  looked,  as  he 
usually  did,  when  he  went  in  to  make  a  coupling.   The 

answer  was,  '*0h,  no;  I  did  not  have  time 

*  toiTtim^y  n^*  to  look.^'    The  defendant  moved  to  strike 

out  the  last  part  of  the  answer  as  not 
responsive.  In  reply  to  the  motion  the  court  remarked : 
*'It  is  not  responsive,  but  you  can  cross-examine  him 
ibout  it  without  asking  any  other  question.'^  The 
ruling  was  without  prejudice.  It  was  the  right  of  the 
plaintiff  as  a  witness  to  state  fully  all  facts  in  connec- 
tion with  the  transaction,  whether  he  looked  at  the 
track,  or  whether  he  had  time  to  examine  it  and  make 
the  coupling.  He  did  give  all  these  facts  in  answer  to 
proper  questions,  and  it  was  wholly  immaterial  whether 
the  answer  to  this  particular  question  was  responsive 
or  not.'^ 

IV.  The  plaintiff  was  asked  what  caused  him  to 
get  his  hand  caught.  This  question  was  objected  to 
4^ . . .  as  calling  for  a  conclusion.     In  response 

•  conimiow.  •  t^  ^^Q  objection,  the  court  said:  ''He  may 
state  the  facts. ^^  The  answer  was:  **By  the  defect 
being  in  the  road,  and  slipping  off  the  tie.^^  The 
answer  was  objected  to  as  not  stating  facts,  but  the 
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conclusion  of  the  witness.  The  court,  in  response  to 
this  objection,  said:  ''As  far  as  it  is  a  conclusion,  the 
jury  will  find  for  themselves  what  the  case  is.  The 
direction  of  the  court  was  that  he  should  state  the  facts 
as  they  occurred,  rather  than  his  opinion.''  The  wit- 
ness was  then  asked  whether  he  slipped  oflE  the  tie  or 
not,  and  where  his  foot  went  to.  This  question  was 
objected  to  as  leading,  and  not  calling  for  a  statement 
of  facts.  The  objection  was  overruled,  and  the  witness 
answered:  **Yes,  sir;  my  foot  slipped  off  the  tie  in 
between  and  down  to  the  bottom  of  the  defect.''  All 
of  this  evidence,  as  to  the  manner  of  receiving  the 
injury,  had  been  fully  detailed  by  the  witness  to  the 
jury.  He  had  described  how  he  had  gone  in  to  make 
the  coupling,  and  how  he  held  his  lantern,  how  his  feet 
were  placed,  and  how  his  position  was  changed  by 
slipping  off  a  tie  into  the  depression,  and  how  his  hand 
came  between  the  drawbars,  and  was  caught  because 
he  slipped  off  the  tie.  This  line  of  evidence,  which  was 
objected  to,  was  probably  unnecessary,  because  it  was 
mere  repetition  of  what  the  witness  had  before  stated, 
and  the  statement  that  the  injury  was  received  because 
he  slipped  off  the  tie,  was  no  more  the  conclusion  of 
the  witness  than  it  would  be  for  one  who  was  injured 
by  a  fall  to  state  that  fact. 

V.    We  come  now  to  the  material  question  in  the 

case.     The  plaintiff  was  employed  by  the  defendant  as 

brakeman  on  the  fifteenth  day  of  August, 

tory  ncgii-      1890,  at  which  time  a  circular  containing 

geno«:  rules  of  ,  «        i  it. 

JS^rSi«ro-™'  *  number  of  rules  was  presented  to  him, 
pfj/^:**^  *™'  ^^d  t^®  receipt  thereof  was  acknowledged 
wafvep.  jj^  ^Yxe  following  words:     ''I  hereby  ac- 

knowledge receipt  of  a  printed  copy  of  the  above  circular, 
which  I  have  compared,  and  found  to  be  a  true  copy,  and 
state  that  I  am  over  twenty-one  years  old.  [Signed] 
Michael  Ho  ran,  Brakeman. "  One  of  said  rules  contained 
the  following  language:  ^^ Great  care  must  be  exercised 


Oct.  1893]  HoRAN  V.  C,  St.  P.,  M.  &  0.  R^y  Co.    333 

by  all  persons  when  coupling  cars.  Inasmuch  as  the 
coupling  apparatus  of  cars,  or  of  engines,  can  not  be 
uniform  in  style,  size,  or  strength,  and  is  liable  to  be 
broken,  and  as  from  various  causes  it  is  dangerous  to 
expose  between  the  same  the  hands,  arms  or  persons  of 
those  engaged  in  coupling,  all  employees  are  enjoined, 
before  coupling  cars  or  engines,  to  examine  so  as  to 
know  the  kind  and  condition  of  the  drawheads,  draw- 
bars, links,  and  coupling  apparatus,  and  are  prohibited 
from  placing  in  the  train  any  car  with  a  defective 
coupling,  or  brake,  until  they  have  first  reported  its 
defective  condition  to  the  yard  master  or  conductor. 
Sufficient  time  is  allowed  and  may  be  taken  by  em- 
ployees, in  all  cases,  to  make  the  examination  required. 
Coupling  by  hand  is  strictly  prohibited.  Use  for  guid- 
ing the  link  a  stick  or  pin,  which  will  be  furnished  on 
application  to  the  division  superintendent,  train  or 
yard  master.  Each  person  having  to  make  couplings 
is  required  to.  provide  himself  with  a  proper  implement 
for  the  purpose  as  above  specified.''  Another  clause 
of  said  rules  was  as  follows:  **The  company  will  not  be 
responsible  for  any  injury  suffered  by  any  employee  who 
shall  couple  cars  by  hand.  Any  employee  who  neglects 
or  refuses  to  use  the  stick  in  coupling  cars  takes  upon 
himself  all  risks  of  injury  arising  therefrom.  The 
attention  of  employees  is  again  called  to  the  above  rule 
because  it  is  understood  that  some  of  them  are  neglect- 
ing to  use  the  stick  furnished  by  the  company.  During 
the  past  year  more  employees  were  injured  in  coupling 
and  uncoupling  cars  than  from  all  other  causes  com- 
bined. Most  of  these  injuries  could  have  been  avoided 
by  using  the  stick,  or  by  obeying  the  rules  of  the  com- 
pany as  to  coupling  or  uncoupling  cars  in  motion.'' 

It  appears  from  the  evidence  that,  immediately 
after  signing  the  receipt  of  the  rules  and  the  delivery  of 
the  coupling  stick,  the  plaintiff  at  once  returned  the 
stick  and  bis  copy  of  the  rules  to  the  office  from  which 
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he  received  them,  and  that  he  did  not  at  any  time  use 
that  or  any  other  stick  in  making  couplings.  The 
defendant  claimed  in  the  court  below,  and  claims  here, 
that  this  was  a  reasonable  rule ;  and  that,  under  the 
facts,  it  was  the  duty  of  the  court  to  instruct  the  jury 
that  the  rule  was  reasonable ;  and  that,  if  the  violation 
of  it  contributed  proximately  to  produce  the  injury, 
there  could  be  no  recovery ;  but  that,  if  the  violation  of 
the  rule  did  not  contribute  to  produce  the  injury,  then 
the  fact  of  its  violation  would  not  excuse  the  defendant 
from  negligence,  if  there  was  negligence  in  keeping  its 
track  in  proper  repair.  In  other  words,  the  court  sub- 
mitted to  the  jury  the  fact  whether  the  violation  of  the 
rule  should  be  regarded  as  contributory  negligence. 
The  plaintiff,  in  a  reply  filed  to  the  answer,  averred  that 
the  rule  requiring  brakeman  to  use  a  stick  in  making 
couplings  was  waived  by  the  defendant.  There  is  evi- 
dence in  the  record  which  to  some  extent  sustains  this 
averment.  The  very  fact  that  the  plaintiff  returned 
the  stick  to  the  office  immediately  after  receiving  it, 
and  never  used  that  or  any  other  stick,  is  evidence  tend- 
ing to  show  that  it  was  not  expected  that  the  rule  would 
be  observed.  Indeed,  it  is  a  matter  of  so  much  noto- 
riety that  car  couplings  are  made  by  hand  that  it  may 
become  a  question  whether  the  rule  requiring  coupling 
sticks  ought  to  be  held  to  be  obligatory  upon  switch- 
men and  brakemen.  However  that  may  be,  and 
although  it  may  be  conceded  that  the  rule  was  in  force, 
and  should  have  been  obeyed,  yet  the  plaintiff  ought 
not  to  be  denied  recovery  if  the  failure  to  use  the  stick 
did  not  contribute  to  produce  the  injury.  In  view  of 
the  evidence  in  the  case,  that  question  was  a  proper 
subject  for  the  consideration  of  the  jury.  That  is  the 
rule  adopted  by  this  court  (Beed  v.  jB.,  C.  B.  (&  N. 
B^y  Co.y  72  Iowa,  170),  and,  in  view  of  what  is  a  matter 
of  common  knowledge  as  to  how  generally  this  rule  is 
disregarded,  the  law  of  the  cited  case  is  just,  and  should 
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be  adhei'ed  to.  It  amounts  to  just  this:  that,  if  a 
brakeman  who  is  injured  by  coupling  with  his  hands 
can  satisfy  a  jury,  by  a  preponderance  of  the  evidence, 
that  the  injury  would  have  been  received  just  the  same 
if  he  had  used  the  stick  furnished  to  him  by  the  defend- 
ant, he  ought  not  to  be  chargeable  with  contributory 
negligence.  It  was  upon  this  theory  that  this  case  was 
submitted  to  the  jury,  and,  as  we  read  the  evidence, 
the  finding  that  the  injury  would  have  occurred  if  the 
plaintiff  had  kept  the  stick,  and  attempted  to  use  it  in 
making  this  coupling,  is  fairly  supported  by  the  evi- 
dence. We  can  not  detail  the  evidence  upon  which  we 
base  this  conclusion.  Indeed,  it  can  not  be  reproduced 
here. 

VI.  The  record  shows  that  the  witnesses  illus- 
trated their  evidence  to  the  jury  by  posture  and  descrip- 

, . .  evi-  tion,  and  by  motion  of  the  hands  descrip- 

denie.  ^.j^^  ^£  |.}^^  positiou  of  the  plaintiff  at  the 

time  and  place  of  receiving  the  injury.  It  is  claimed 
that  it  was  error  to  permit  the  plaintiff  to  describe  to 
the  jury  the  position  he  would  have  been  in  if  he  had 
used  the  stick.  There  was  no  error  in  admitting  this 
line  of  evidence.  It  is  said  this  is  only  a  supposition 
or  conjecture  or  a  conclusion  of  the  witness.  We  think 
that  when  the  witness  described  the  stick,  and  how  it 
must  be  held,  and  how  he  stood  with  reference  to  the 
place  of  danger,  and  the  alleged  defective  condition  of 
the  roadbed,  he  was  detailing  facts,  material  to  be  con- 
sidered in  determining  whether  the  failure  to  use  the 
stick  contributed  to  produce  the  injury. 

The  judgment  of  the  district  court  is  affibhed. 
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A.  F.  B.  PoBTMAN,  Appellant,  v.  City  op  Decobah, 

Appellee. 

PersoncJ  Injury:  oontributort  neouoenoe:  proximate  cause.  A 
party  oan  not  reooyer  for  a  personal  injury  sustained  through  the 
negligence  of  another,  if  his  own  negligence  has  contributed  to  the 
injury,  although  the  injury  might  have  been  ayoided,  if  the  party 
causing  the  same  had  exercised  ordinary  care. 

Appeal  from  Winnesheik  District  Court. — Hon.  W.  A. 
HoYT,  Judge. 

Satubday,  Ootobeb  14, 1893. 

Action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  in  consequence  of  the  negligence 
of  the  defendant  in  not  maintaining  suitable  rails  or 
guards  at  a  certain  dangerous  place  in  one  of  its  streets, 
sufficient  to  prevent  foot  passengers  from  falling  into 
said  dangerous  place.  It  is  sufficient  to  say  of  the 
answer,  that  the  defendant  denied  each  allegation  of 
negligence  on  its  part,  and  denied  that  the  plaintiff  was 
injured  without  fault  or  negligence  on  his  part.  The 
cause  was  tried  to  the  court,  and  certain  findings  of 
facts  and  conclusions  of  law  made  and  filed.  The  court 
found,  among  other  facts,  that  the  plaintiff  *'was  guilty 
of  negligence,  which  contributed  to  his  said  accident 
and  injury,''  and,  as  a  conclusion  of  law,  **that  plain- 
tiff is  not  entitled  to  recover  in  this  action;  and  that 
defendant  is  entitled  to  judgment  for  costs  against 
plaintiff.''  Judgment  was  rendered  against  the  plain- 
tiff, from  which  he  appeals. — Affirmed, 

G.  W.  AdamSj  L.  BulliSy  and  R.  F.  B.  Portmany 
for  appellant. 

G.  B.  WUlett  and  E.  P.  Johnson^  for  appellee. 
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Given,  J. — The  controlling  question  presented  on 
this  appeal  is  whether  the  court  erred  in  finding  as 
stated  above.  While  the  court  did  not  find  specifically 
that  the  defendant  was  guilty  of  negligence  as  charged, 
we  are  warranted  in  assuming  from  the  record,  for  the 
purposes  of  the  question  before  us,  that  the  defendant 
was  negligent  as  charged.  The  appellant  contends 
that,  to  defeat  recovery,  his  negligence  must  have  been 
the  proximate  cause  of  his  injury;  that,  if  the  fact  of 
his  negligence  could  have  been  avoided  by  ordinary 
care  on  the  part  of  the  defendant,  it  was  not  the  proxi- 
mate cause  of  the  injury.  Appellant  cites  Whittaker's 
Smith  on  Negligence,  373,  and  Shearman  &  Redfield  on 
Negligence,  section  61.  That  the  contributory  negli- 
gence to  defeat  recovery  must  be  a  proximate  cause  of 
the  injury,  as  distinguished  from  remote  cause,  is  not 
questioned,  but  it  is  certainly  clear  that  there  may  be 
more  than  one  proximate  cause.  That  which  is  relied 
upon  in  the  authorities  mentioned  is  said  in  connection 
with  the  discussion  of  the  doctrine  of  comparative  neg- 
ligence and  the  burden  of  proof.  It  is  well  settled  in 
this  state  that  the  doctrine  of  comparative  negligence 
does  not  obtain,  and  that  the  burden  is  upon  the  plain- 
tiff to  show  himself  free  from  negligence  directly  contrib- 
uting to  cause  the  injury  complained  of.  In  McKelvy 
V.  B.y  C.  B.  £  N.  B'y  Co.y  this  court,  in  speaking 
of  contributory  negligence,  says:  *'Such  negligence, 
strictly  speaking,  is  negligence  that  operates  with  other 
negligence  in  producing  a  result.  *'  It  has  been  uni- 
formly held  by  this  court  that  where  a  party,  by  his 
own  negligence  or  carelessness,  has  contributed  to 
produce  the  injury  complained  of,  he  can  not  recover. 
Wright  v.  III.  <&  Miss.  Telegraph  Co.,  20  Iowa,  195; 
Haley  v.  Chi.  (&  N.  W.  Railway  Co.,  21  Iowa,  15; 
Sherman  v.  Western  Stage  Co.,  24  Iowa,  515.  For 
other  cases,  see  Digest.    In  Hamilton  v.  Des  M.  Valley 
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Railway  Co.y  36  Iowa,  31,  it  is  held  that  where  there 
was  mutual  negligence,  and  the  negligence  of  each 
party  was  a  proximate  cause  of  the  injury,  no  action 
could  be  maintained  by  the  party  injured.  The  rule 
that  negligence  on  the  part  of  the  injured  party  which 
directly  contributes  to  his  injury  will  defeat  recovery, 
even  though  the  other  party  is  also  negligent,  has  been 
so  frequently  announced  by  this  court  as  not  to  require 
further  citations.  We  have  examined  the  evidence  with 
care  to  determine  whether  the  finding  of  the  court  that 
the  plaintiff  was  negligent  is  supported  thereby.  It 
would  consume  space  unnecessarily  to  here  set  out  and 
discuss  the  evidence.  It  is  sufficient  to  say  that  our 
examination  of  it  leads  us  to  the  conclusion  that  the 
finding  of  the  court  on  this  question  of  fact  has  ample 
support.  We  think  the  judgment  of  the  district  court 
should  be  affikmed. 


Mary  Smith,  Appellant,  v.  Qeoege  Young  et  al.y 
Appellees. 

Title  by  Adverse  iPossession :  color  op  title:  life  estate  insuf- 
riciENT .  Where  a  widow  having  a  life  estate  only  in  an  undivided 
one  third  of  certain  real  estate,  conveyed  her  interest  to  C,  who  con- 
veyed to  B.,  and  the  latter  afterwards  quitclaimed  his  interest  to  the 
widow,  who  thereafter  remained  in  possession  of  the  property  for 
more  than  ten  years,  but  in  conjunction  with  one  of  her  children,  who 
lived  with  his  mother  during  his  minority,  and  after  attaining  his 
majority  built  a  house  upon  a  part  of  the  property,  and  occupied  the 
same  with  his  family,  heldf  that  the  widow's  possession  was  neither 
exclusive  nor  adverse,  so  as  to  give  her  title  by  adverse  possession. 
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died  intestate,  seized  of  said  lot,  in  1844,  leaving  sur- 
viving him  his  widow,  Sally  Ann  Young,  and  five  chil- 
dren. There  was  never  an  administration  upon  his 
estate,  nor  was  dower  ever  assigned.  At  the  time  of 
his  decease  the  dower  of  the  widow  was  a  life  estate  of 
one  third.  On  the  fifth  day  of  May,  1846,  the  widow 
conveyed  her  interest  in  the  lot  to  one  Conet,  and  on 
the  same  day  Conet  conveyed  his  interest  to  one  Ball. 
On  the  nineteenth  day  of  June,  1846,  Ball  conveyed  it 
to  the  widow  again.  The  words  of  the  deed  from  Ball 
are:  *'I  do  grant,  bargain,  and  sell,  and  forever  quit- 
claim.'^ From  the  death  of  her  husband,  in  1844,  to 
the  conveyance  by  her  to  Ball,  the  widow  occupied  the 
lot  in  question,  and  after  the  conveyance  to  her  by  Ball 
she  occupied  it  continuously  till  near  her  death,  in 
Februai7,  1889,  except  for  the  years  1852  and  1853, 
during  which  years  she,  having  married  one  Howell, 
lived  with  him  in  St.  Paul.  Howell  died  in  December, 
1853,  when  she  returned  to  Dubuque,  and  resided  on 
the  lot.  During  nearly  all  of  the  time  after  the  death 
of  Joseph  Young,  his  children,  one  or  more  of  them, 
occupied  the  lot  with  the  widow,  either  by  occupying 
the  house  with  her  or  another  house  on  the  lot.  Wil- 
liam Young,  one  of  the  defendants,  built  a  house  on 
the  lot  in  1867,  and  has  lived  there  since.  By  her  mar- 
riage to  Howell  she  had  one  daughter,  who  is  the 
plaintiff  in  this  suit.  On  the  tenth  day  of  November, 
1888,  Mrs.  Howell  conveyed  the  lot  to  the  plaintiflE,  by 
warranty  deed,  and  she  brings  this  suit  against  the 
heirs  of  Joseph  Young  to  quiet  the  title  to  the  lot  in 
her.  The  district  court  made  the  following  findings: 
''Sally  Ann  Young  had  a  life  estate  in  one  third  of  the 
premises  in  dispute,  and  that  alone.     The  deed  from 


340  Smith  v.  Young.  [89  Iowa 

The  deed  from  Mrs.  Young  to  the  plaintiff  conveyed 
Mrs.  Youbg's  life  estate,  and  no  more,  and  this  estate 
terminated  with  the  death  of  Mrs.  Young.  Mrs. 
Young's  possession  was  neither  exclusive  nor  adverse, 
in  such  sense  as  to  furnish  her  a  title  based  thereon.'' 
From  a  judgment  dismissing  her  petition  the  plaintiff 
appeals. — Affirmed. 

Monroe  M.  Cady,  for  appellant. 

P.  S,  Webster  J  for  appellees. 

Granger,  J. — The  legal  proposition  involved  in 
this  case  is  not  difficult.  The  appellant  claims  title  to 
the  lot  only  because  of  adverse  possession  by  her 
mother  or  grantor.  Had  her  mother  never  conveyed 
to  Conet,  but  continued  to  occupy  the  lot,  there  would 
have  been  neither  color  of  title  nor  claim  of  right  on 
which  to  base  title  by  adverse  possession.  Her  interest 
of  a  life  estate  would  have  given  no  color  to  title  in  her 
behalf.  It  would  have  defined  her  right  as  being  one 
of  occupancy  and  use,  without  title  or  ownership,  and 
there  could  be  no  claim  of  right,  except  as  pertained  to 
the  life  estate.  She  knew  that  she  had  nothing,  except 
her  life  estate,  to  convey  to  Conet,  nor  did  her  deed 
purport  to  convey  more.  She  knew  Conet  had  noth- 
ing more  to  convey  to  Ball ;  nor  had  Ball  anything 
more  to  convey  to  her.  She  could  not  have  been  mis- 
taken that  she  received  back  nothing  more  than  she 
gave,  and  she  gave  no  title  whatever.  Conceding  that 
to  one  not  possessed  of  the  actual  facts  the  conveyances 
would  have  constituted  a  color  of  title  or  claim  of 
right,  as  a  basis  for  the  operation  of  the  statute  of  lim- 
itations, so  as  to  justify  a  title  by  adverse  possession, 
no  such  a  rule  obtains  in  favor  of  one  actually  knowing 
that  he  or  she  has  no  title  or  claim.  The  adverse 
possession  must  be  in  good  faith.  Close  v.  Samm,  27 
Iowa,  503.    It  is  true  that  title  by  adverse  possession 
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may  be  obtained  under  a  claim  of  title  or  right  that  is 
invalid,  but  not  when  the  claimant  actually  knows  that 
he  has  no  title  or  right  to  a  title.  The  joint  occupancy 
of  the  lot  forbids  the  idea  of  adverse  possession. 

William  Young,  while  a  minor,  lived  with  his 
mother  on  the  lot  when  she  lived  there,  and  after 
obtaining  his  majority  he  married,  built  a  house  on 
the  lot,  and  has  resided  there  since,  and  is  now  in  pos- 
session of  it.  The  district  court  found  that  the 
possession  by  Mrs.  Young  was  neither  adverse  nor 
exclusive,  both  of  which  are  essential  to  the  title 
claimed,  as  against  joint  tenants.  Flock  v.  Wyatty  49 
Iowa,  466.  The  possession  of  the  widow  must  have 
been  exclusive  to  justify  an  inference  of  an  ouster  as  to 
joint  occupants,  and  permit  the  statute  of  limitations 
to  run.    Burns  v.  Byme^  45  Iowa,  285. 

There  is  a  claim  by  the  appellant  that  when  the 
widow  took  possession,  under  the  deed  from  Ball,  it 
was  not  by  virtue  of  her  dower  right,  for,  as  there  was 
no  assignment  of  dower,  her  right  to  such  possession 
expired  with  the  period  of  quarantine,  forty  days  from 
the  death  of  her  husband,  and  that  her  possession  by 
virtue  of  her  deed,  even  though  her  grantor  possessed 
no  title,  made  her  a  trespasser,  by  reason  of  which  her 
'^possession  was  from  the  instant  of  her  entry  adverse 
to  the  defendants. '^  The  situation  would  be  the  same 
had  she  not  conveyed  the  lot,  but  continued  to  occupy  it 
beyond  the  period  of  quarantine.  It  is  said  that  such 
an  occupancy  would  have  been  a  trespass;  but  the 
trespass  in  either  case  would  not  oust  or  dispossess  her 
joint  tenants,  and  without  that  her  possession  would 
not  be  adverse  to  either.  See  Whalley  v.  Small,  29 
Iowa,  2§S.  Some  reliance  is  placed  upon  the  case  of 
Eogan  v.  KurtZy  94  U.  8.  773.  It  was  an  action  of 
ejectment,  and  involved  the  application  of  the  statute  of 
Umitations,  because  of  adverse  possession  by  a  widow. 
There  were  no  children.    Her  occupancy,  with  that  of 
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her  devisee,  was  for  forty-two  years.  By  the  law  then 
in  force,  where  there  were  no  decedents  or  kindred  to 
take  the  estate,  the  title  passed  to  the  husband  or  wife, 
as  the  case  might  be.  As  we  understand,  the  claim  of 
title  in  that  case  was  upon  the  state  of  facts;  that  is, 
it  was  a  claim  of  title  based  on  the  absence  of  the 
defendants  or  kindred  to  take  the  estate.  It  will  be 
seen  that  the  two  cases  are  widely  different.  It  is  not 
important  to  consider  the  case  further.  We  think  the 
conclusions  of  the  district  court  are  right,  and  its  judg- 
ment is  AFFIBMED. 


Dennis  Magibl,  Sb.,  Appellee,   v.  Dennis    B. 
Magibl  et  al.y  Appellees,  and  G.  H. 


\^^  Odell,  Sheriff,  Appellant. 

1.  Ohattel  Mortgage:  description  of  indebtedness  indefinitb: 
FRAUD.  An  indefinite  statement  in  a  ohattel  mortgage,  as  to  the 
amount  of  the  indebtedness  intended  to  be  secured  thereby,  when 
the  faets  relating  to  the  indebtedness  are  within  the  knowledge  of 
the  parties,  is  not  in  itself  such  evidence  of  intentional  concealment 
as  will  render  the  mortgage  fraudulent. 

2.  :  :  .    A  chattel  mortgage  conditioned  that  the 

mortgagor  shall  save  and  protect  the  mortgagee  "from  the  payment  of 
any  and  all  debts  which  he  has  obligated  himself  to  pay"  on  the  mort- 
gagor's account,  "as  surety  in  fact  or  otherwise"  for  said  mortgagor, 
is  not  so  indefinite  in  its  description  of  the  indebtedness  as  to  render 
the  mortgage  void  as  to  the  creditors  of  the  mortgagor. 

Appeal  from  Delaware  District   Cowt. — Hon.   D.  J. 
Lenehan,  Judge. 

Satubday,  Octobeb  14,  1893. 

Action  in  equity  to  enjoin  the  defendant  sheriff 
from  selling  certain  mortgaged  personal  property,  and 
asking  for  the  foreclosure  of  a  real  estate  mortgage, 
also  of  a  chattel  mortgage.  There  was  a  demurrer  to 
the  petition,  which  was  overruled,  and  the  defendant 
sheriff  appeals. — Affirmed. 
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Yoran  (&  Arnold^  for  appellant. 

Branson  d  Carr^  for  appellee. 

KiNNE,  J. — The  defendant,  Dennis  R.  Magirl,  on 
November  3,  1890,  executed  to  the  plain tiflE  his  certain 
mortgage  upon  real  estate  therein  described.  Said 
mortgage  was  filed  for  record  on  the  same  day.  On 
the  same  day  the  defendant  executed  and  filed  for 
record  a  chattel  mortgage  on  certain  property  to  plain- 
tiflE.  Each  mortgage  expressed  a  consideration  of  one 
dollar.  The  chattel  mortgage  contained  the  following 
provision:  *'To  be  void  on  condition  that  the  said 
Dennis  R.  Magirl  shall  pay  or  cause  to  be  paid  all 
debts  and  liabilities  that  have  been  secured  for  him  by 
said  second  party  (plaintiff),  and  save  and  protect  said 
second  party  from  the  payment  of  any  and  all  debts 
which  he  has  obligated  himself  to  pay  on  first  party's 
account,  as  surety  in  fact  or  otherwise  for  first  party." 
The  real  estate  mortgage  contained  a  like  provision. 
The  petition  avers  that  in  fact  the  plaintiff  had,  prior 
to  the  execution  of  the  mortgage,  obligated  himself  to 
pay,  as  surety  or  otherwise  for  the  defendant,  certain 
notes,  which  are  set  out,  and  on  which  there  is  due 
more  than  three  thousand  dollars;  that  the  mortgages 
were  taken  to  secure  the  plaintiff  against  loss  on 
account  of  his  signing  said  notes,  and  obligating  him- 
self for  the  payment  of  the  same;  that  the  defendant 
sheriff,  on  April  4,  1891,  and  by  virtue  of  two  execu- 
tions, issued  out  of  the  office  of  the  clerk  of  Delaware 
county,  Iowa,  levied  on  the  property,  real  and  per- 
sonal, covered  by  said  mortgage,  to  satisfy  certain 
judgments  rendered  against  the  defendant,  Magirl. 
It  is  also  averred  that  notice  was  on  May  9,  1891, 
served  upon  the  sheriff,  informing  him  of  the  several 
sums  still  unpaid,  and  for  which  said  mortgages  were 
given  as  security,  and  claiming  a  lien  on  said  property, 
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the  right  of  possession  of  the  same,  and  the  release  of 
said  levies;  after  which  the  said  sheriff  released  the 
real  estate  from  said  levies,  and  refused  to  release  the 
personal  property;  that  said  sheriff  had  actual  notice, 
when  he  made  the  levy  on  said  personal  property,  of 
the  existence  of  the  said  mortgage  lien  thereon;  that 
said  levy  was  wrongful.  Other  necessary  allegations 
were  made  for  the  issuance  of  an  injunction.  It  was 
prayed  that  the  lien  of  the  plaintiff's  mortgages  be 
decreed  first,  and  that  they  be  foreclosed;  that  an 
injunction  issue  restraining  said  execution  sales;  that 
the  liens  be  decreed  void,  etc.  An  injunction  issued  as 
prayed.  The  defendant  sheriff  demurred  to  the  peti- 
tion on  the  ground  that  the  facts  stated  did  not  entitle 
the  plaintiff  to  the  relief  demanded.  The  sheriff  alone 
appeals. 

I.    It  is  insisted  that  the  parties  to  this  mortgage 
must  have  known  all  the  facts  touching  the  indebted- 
ness sought  to  be  secured  thereby,  and 
'  gaglf^de^T\p-  that,  by  intentionally  withholding  them, 
edneaa  indefl-  they  havc  bceu  guilty  of  such  conceal- 

nlte:  fraud.  ''  i         -.    «  -■        .   . 

ment  as  amounts  to  a  legal  fraud,  vitiat- 
ing the  instrument,  so  far  as  creditors  are  concerned. 
We  do  not  think  such  a  result  necessarily  follows. 
Even  if  it  be  conceded  that  the  facts  relating  to  the 
indebtedness  were  within  the  knowledge  of  the  parties, 
there  may  have  been  no  intentional  concealment  of 
them,  even  though  they  were  not  fully  set  out.  It 
occurs  to  us  that  whether  or  not  the  mere  failure  to  fully 
describe  the  debt  would  amount  to  a  fraud  would 
depend  upon  circumstances  to  be  disclosed  by  the  evi- 
dence ;  it  is  a  question  of  fact.  Doubtless  there  might 
be  a  case  where  such  failure  to  fully  describe  the  debt 
might  be  strong  evidence  of  fraud,  but  this  descrip- 
tion, on  its  face,  is  not  of  such  a  character  as  to  render 
the  mortgage  fraudulent. 
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II.     It  is  contended  that  the  description  of  the 
debt  was  so  indefinite  as  not  to  put  creditors  upon 

^  inquiry.     We  have    already  set  out  the 

conditions  of  the  mortgage  in  this  respect. 
It  may  be  conceded  that  the  better  and  safer  practice 
is  to  specifically  set  out  or  to  describe  the  indebtedness 
sought  to  be  secured ;  yet  the  failure  to  do  so  does  not  of 
necessity  render  the  mortgage  of  no  effect  as  to  credit- 
ors of  the  mortgagor.  As  is  said  by  Dewey,  J.,  in 
Henshaw  v.  Sumner^  23  Pick.  446,  the  use  of  a  chattel 
mortgage  *'as  idemnity  for  liabilities  as  sureties  and 
indorsers  must  necessarily  exclude  the  idea  of  great  pre- 
cision in  the  exact  amount  of  the  incumbrance  being 
made  apparent  on  the  face  of  the  mortgage.  There 
must  be  a  suflBcient  general  description  to  embrace  the 
demands  and  liabilities  intended  to  be  secured,  and  to 
put  the  person  examining  the  record  upon  inquiry,  and 
to  direct  him  to  the  proper  source  for  more  minute  and 
particular  information  of  the  amount  of  the  incum- 
brance.'^  Carter  v.  Rewey,  62  Wis.  552, 22  N.  W.  Rep. 
129.  It  is  said  in  Fetes  v.  O^Laughlin,  62  Iowa,  533, 
**The  amount  of  the  debt  need  not  be  shown  upon  the 
face  of  the  mortgage  if  reference  be  made  to  other  evi- 
dence thereof  from  which  the  true  amount  of  the  debt 
may  be  determined.^'  So  it  is  said:  '*When  the 
description  of  the  debt  is  suflBcient  to  direct  a  person  to 
the  source  for  information  as  to  the  amount  of  the 
incumbrance,  the  mortgage  will  not  be  held  void  on 
the  ground  of  uncertainty  in  the  description  of  the 
demand  or  liability  intended  to  be  included. '^  Jones 
on  Chattel  Mortgages,  section  86.  In  Michigan  Ins. 
Co.  V.  Browny  11  Mich.  265,  the  condition  in  the  mort- 
gage was  for  the  payment  of  **all  sums  of  money  now 
due,  or  hereafter  to  become  due.''  It  was  contended 
in  that  case  that  the  mortgage  was  invalid  on  account  of 
insuflBcient  description.  The  court  said:  *'The  only 
question  presented  is  whether  a  mortgage  to  secure  all 
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debts  existing  is  good  without  specifying  them.  Upon 
review  of  the  cases  which  were  cited  in  the  argument, 
we  are  satisfied  that  there  is  no  legal  objection  to  such 
a  mortgage.  It  affords  the  means  of  ascertaining  by 
inquiry  the  amount  claimed  to  be  due  at  any  time. 
The  objection  that  a  limit  of  liability  should  appear  is 
more  specious  than  sound.  Such  a  limitation  will 
always  be  made  large  enough  to  cover  all  contingencies, 
and  leaves  it  still  necessary  to  make  inquiry  to  learn  the 
real  amount  secured ;  and,  so  far  as  opportunities  for 
fraud  are  concerned,  such  a  maximum  limit  would 
be  quite  as  convenient  a  medium  of  deceit  as  an  open 
mortgage.  As  a  matter  of  fact,  even  when  mortgages 
have  been  given  for  specific  debts,  inquiry  is  usually 
necessary  to  learn  the  balance  unpaid ;  while  mortgages 
of  indemnity  introduce  not  only  uncertainty  in  amount, 
but  contingency  of  liability.  As  yet  there  is  no  respecta- 
ble authority  which  vitiates  these.  *  *  *  We  are  of  the 
opinion  that  the  law  has  been  settled  correctly,  and 
that  the  supposed  evils  of  permitting  such  transac- 
tions are  no  greater  than  those  which  attend  very 
many  other  dealings  of  undoubted  legality. ' '  The  appel- 
lants contend  that  the  case  was  decided  under  some 
statute  which  renders  it  of  no  force  as  a  precedent.  No 
statute  is  referred  to  by  the  court,  either  in  the  state- 
ment of  facts  or  opinion.  The  objection  that  this  case 
related  to  a  real  estate  mortgage  is  without  force,  espe- 
cially as  the  ground  upon  which  it  was  decided,  the 
necessity  of  so  describing  the  indebtedne^  as  to  put 
creditors  upon  iaquiry,  is  the  very  question  made 
by  the  appellant  in  the  case  at  bar.  The  case  of  Briggs 
V.  Mette,  42  Mich.  12,  3  N.  W.  Rep.  231,  is  cited  by 
appellants  to  show  that  the  rule  in  the  insurance  case 
above  referred  to  would  not  apply  to  a  chattel  mort- 
gage. The  Briggs  Case  was  expressly  based  upon  a 
statute  which  requires  certain  matters  to  be  set  out  in 
an  affidavit  renewing  a  chattel  mortgage,  and  in  no 
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way  militates  against  the  holding  in  the  insurance  case. 
See,  also,  Kramer  v.  Bank,  15  Ohio,  260. 

It  is  apparent  that  when  the  debt  to  be  secured  is 
a  contingent  liability,  arising  from  the  relation  of  a 
surety,  the  same  certainty  of  description,  in  all  respects, 
is  not  possible  as  in  some  other  cases.  Many  cases  are 
cited  by  counsel.  We  do  not  deem  it  necessary  to  refer 
to  them  further.  After  an  examination  of  them,  we  are 
satisfied  that  the  mortgage  in  suit  is  not  so  wanting  in 
a  proper  description  of  the  debt  as  to  be  void  upon  its 
face.  It  described  the  character  of  the  debt.  It  dis- 
closed that  the  indebtedness  arose  out  of  certain  obli- 
gations assumed  by  the  mortgagee  for  the  mortgagor. 
The  means  were  thus  furnished  creditors  to  ascertain 
from  the  parties  to  the  mortgage  the  extent  of  the  lia- 
bility incurred  for  which  the  security  was  given.  It 
appears  from  the  petition  that,  at  the  time  the  mort- 
gage was  executed,  the  mortgagee  was  security  on  some 
nine  diflferent  notes  for  the  mortgagor,  running  to  sev- 
eral different  parties.  Had  these  all  been  fully  described, 
still  the  creditors  would,  in  order  to  have  known  with 
any  certainty  as  to  what,  if  any,  liability  then  existed, 
have  been  compelled  to  have  made  inquiry  either  of  the 
parties  to  the  mortgage,  or  of  the  holders  of  the  several 
notes,  to  ascertain  if  they  had  been  paid.  The  only 
additional  burden  imposed  by  the  general  description 
in  the  mortgage  in  suit  is  an  inquiry  of  the  parties  to 
the  mortgage  as  to  the  holders  of  the  debt  secured  by 
it.  If  the  appellant's  contention  is  correct,  then  a  bill 
of  sale  of  chattels,  absolute  on  its  face,  but  which  was 
in  fact  given  as  security  for  a  debt,  would  be  void  as  to 
creditors,  because  the  indebtedness  which  it  secured 
was  not  described  in  the  instrument. 

We  think  the  demurrer  was  properly  overruled. 
Affibmed. 
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Louisa  A.  Belau  et  a/.,  Appellants,  v.  A.  M.   Bbyan, 

Appellee. 

Conveyance  of  Real  Estate:  fraud:  agency:  relief.  The  plain- 
tiff, in  consideration  of  certain  land  scrip  agreed  with  W.  to  convey 
certain  lands  to  snoh  person  as  W.  might  designate.  Thereupon  W. 
negotiated  a  sale  of  the  land  to  the  defendant,  to  whom  the  land  was 
conveyed  by  the  plaintiff.  The  scrip  received  from  W.  having  been 
found  to  be  worthless,  the  plaintiff  brought  this  action  to  cancel  the 
deed  to  the  defendant  on  the  ground  of  fraud.  Eeld,  that,  as  W.  was 
not  the  agent  of  the  defendant,  and  the  latter  had  no  knowledge  of 
the  fraud  practiced  by  W.^  the  plaintiff  was  not  entitled  to  the  relief 
asked. 

Appeal  from  Plymouth   District   Court. — Hon.   F.    R. 
Gaynor,  Judge. 

Saturday,  October  14,  1893. 

This  is  a  suit  in  equity,  by  which  it  is  sought  to 
cancel  and  set  aside  a  conveyance  of  certain  real  estate 
made  by  plaintiflfe  to  the  defendant,  on  the  ground 
that  the  same  was  procured  by  fraud  and  without  con- 
sideration. There  was  a  decree  for  the  defendant, 
from  which  the  plaintiflEs  appeal. — Affirmed. 

ArgOj  McDuffie  (&  ReichmanUy  for  appellants. 
Ira  T.  Martifij  for  appellee. 

RoTHROCK,  J. — It  appears  from  the  evidence  that 
the  plaintiffs  made  a  contract  with  one  Welliver,  by 
which  they  agreed  to  exchange  the  land  in  controversy 
for  certain  land  scrip,  which  on  its  face  pui-ported  to 
be  good  for  the  location  of  six  hundred  and  forty  acres 
of  land  in  the  state  of  Texas.  When  the  agreement 
was  made  it  was  understood  that  the  plaintiffs  would 
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convey  their  land  to  such  person  as  Welliver  might 
designate.  After  the  agreement  was  made,  Welliver 
set  himself  about  finding  some  one  to  whom  he  could 
sell  the  land  for  a  money  consideration.  He  had  a 
conference  with  one  Richardson,  who  was  agent  for 
the  defendant,  which  resulted  in  a  sale  of  the  land  to 
the  defendant,  and  in  pursuance  of  that  arrangement 
a  deed  of  the  land  was  made  from  the  plaintiffs  directly 
to  the  defendant.  It  is  claimed  by  the  plaintiffs  that 
the  Texas  land  scrip  was  absolutely  worthless,  and 
that  Welliver  practiced  a  fraud  upon  them  in  making 
the  exchange,  and  that  the  defendant,  by  taking  the 
conveyance  of  the  land,  adopted  the  fraud  of  Welliver, 
and  that  he  should  be  regarded  as  the  agent  of  the 
defendant. 

If  it  be  true  that  Welliver  was  the  agent  of  the 
defendant  in  making  the  trade  and  procuring  the  land 
for  her,  she  would  be  bound  by  any  fraudulent  rep- 
resentations he  made  to  the  plaintiffs,  whether  the 
defendant  authorized  him  to  make  the  representations 
or  not.  Counsel  for  appellants  invoke  this  rule  of  law, 
and  insist  that  under  the  evidence  the  conveyance  of 
the  land  to  the  defendant  should  be  set  aside  on 
account  of  the  fraud.  The  case  of  Eadie  v.  Ashhaughy 
44  Iowa,  520,  and  other  cases,  are  cited  in  support  of 
the  claim  made.  As  we  read  the  evidence,  the  rule  of 
the  cited  cases  has  no  application  to  the  case  at  bar, 
for  the  reason  that  neither  the  defendant  nor  her  agent 
had  any  knowledge  of  the  arrangement  made  between 
Welliver  and  the  plaintiffs.  He  was  not  their  agent 
for  any  purpose.  He  made  the  arrangement  for  the 
exchange  for  himself.  And  there  is  no  evidence  to 
authorize  a  finding  that  there  was  any  failure  of  con- 
sideration, so  far  as  the  defendant  was  concerned,  in 
the  transaction.  It  is  unnecessary  to  set  out  and 
discuss  the  evidence.  It  fails  to  show  that  Welliver 
was  the  agent  of  the  defendant,    either  by  express 
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appointment  or  by  ratification  of  his  acts.  The 
transaction  is  not  really  diflEerent  in  effect  than  it  would 
be  if  the  plaintiffs  had  conveyed  the  land  to  Welliver, 
and  he  had  conveyed  it  to  the  plaintiffs. 

The  decree  of  the  district  court  is  affirmed. 


A.  Wright,  Appellant,  v.  George  Waddell,  Appellee. 

1.  Agistment :  lien  :  oonstbucjtion  op  statute.  The  owner  of  a 
farm  is  not  entitled  to  a  lien,  under  section  1,  of  chapter  25  of  Acts 
of  the  Twenty-fifth  General  Assembly,  upon  the  stock  of  a  farm 
hand  kept  on  said  farm  during  his  term  of  service  for  said  owner, 
and  pastured  on  the  latter*  s  land,  and  fed  with  his  grain,  but  which 
is  otherwise  eared  for  by  such  employee. 

2.  Praotice  in  Supreme  Oourt:  questions  considered  on  appeal. 
Where  the  allegations  of  an  amendment  to  a  petition  are  treated  as 
denied  on  the  trial  in  the  district  court  without  the  filing  of  any 
pleading  by  the  defendant,  the  plaintiff  can  not  claim  upon  appeal 
that  the  facts  alleged  must  be  regarded  as  admitted. 

3.  Attachment:  malice:  exemplary  damages.  Evidence  in  an 
action  aided  by  attachment  that  the  plaintiff  knew  that  some  of  the 
grounds  alleged  for  the  issuance  of  the  writ  were  false,  and  that  he 
had  no  reason  to  believe  that  any  of  them  were  true,  is  sufficient  to 
support  a  verdict  for  exemplary  damages. 

Appeal   from  Wright   District    Court. — Hon.    S.    M. 
Weaver,  Judge. 

Saturday,  October  14, 1893. 

Action  aided  by  attachment  to  recover  an  amount 
alleged  to  be  due  the  plaintiff  for  pasturage,  grain,  and 
feed  for  horses  and  cattle  owned  by  the  defendant. 
The  defendant  denied  the  indebtedness  alleged  and 
pleaded  counterclaims.  There  was  a  trial  by  jury,  and 
a  verdict  and  a  judgment  for  the  defendant.  The 
plaintiff  appeals. — Affirmed. 

J.  C.  Moats  and  Nagle  (&  Birdsally  for  appellant. 

McGrath  d  Bryan^  for  appellee. 
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Robinson,  C.  J. — The  plaintiff  claims  that  in  the 
years  1890  and  1891  he  received  from  the  defendant, 
to  pasture,  feed,  and  keep  for  hire,  one  mare  and  her 
colt  and  two  cows;  that  he  pastured,  kept,  and  fed 
them  until  about  the  thirteenth  day  of  September, 
1891;  that  the  reasonable  value  of  the  pasturage, 
keeping,  and  feeding  was  the  sum  of  one  hundred  and 
twenty-eight  dollars.  In  his  original  petition  he 
asked  for  the  issuance  of  a  writ  of  attachment  against 
the  property  of  the  defendant,  and  as  ground  therefor 
stated  that  the  defendant  had  absconded  so  that 
ordinary  process  could  not  be  served  upon  him,  that 
he  was  a  nonresident  of  this  state,  and  that  he  was 
about  to  convert  his  personal  property,  or  a  part 
thereof,  into  money,  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors.  He  also  stated  that 
his  claim  was  for  keeping,  feeding,  and  pasturing 
stock,  and  as  a  lien  therefor  he  asked  an  attachment. 
He  filed  in  the  office  of  the  clerk  an  attachment  bond, 
which  was  approved.  A  writ  was  issued,  which  was 
levied  upon  the  property,  on  account  of  which  the 
plaintiflE  seeks  to  recover.  The  defendant  denies  the 
allegations  of  the  petition,  and  avers,  by  way  of  counter- 
claim, that  the  plaintiflE  is  indebted  to  him  for  the  use 
of  the  mare,  the  cows,  a  mower,  and  a  wagon,  for 
corn,  and  two  hogs  sold,  in  the  sum  of  one  hundred 
and  forty-six  dollars.  The  defendant  asks  judgment 
for  that  amount,  and  for  the  sum  of  one  thousand 
dollars  on  account  of  the  wrongful  and  malicious  suing 
out  of  the  writ  of  attachment.  In  an  amendment  to 
his  petition,  made  after  the  answer  was  filed,  the 
plaintiflE  alleged  that  when  the  action  was  commenced 
he  was,  and  is  now,  entitled  to  a  lien  on  the  stock  for 
his  charges;  that  the  stock  has  been,  and  is,  in  his 
possession;  that  his  attorney,  in  preparing  the  peti- 
tion, used  a  printed  form,  and  by  oversight  and  mis- 
take omitted  to  erase  therefrom  the   parts  alleging 
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general  grounds  for  an  attachment,  and  by  mistake 
they  were  permitted  to  remain  in  the  petition,  and  he 
amended  it  by  striking  therefrom  the  parts  so  left 
therein  by  mistake.  It  does  not  appear  that  any 
answer  to  the  amendment  was  filed.  The  jury  found 
that  the  attachment  was  issued  maliciously,  and 
returned  a  verdict  in  favor  of  the  defendant  for  two 
hundred  and  twenty-five  dollars.  Judgment  for  that 
amount  and  costs  was  rendered  in  his  favor. 

I.    During  the  time  in  controversy  the  plaintiflE 
owned  a  farm  upon  which  he  resided,  although  he  was 
1.  aoihtmbht:       ougagcd  personally  in  conducting  busi- 
"troJsiiSSof      ness  in  a  town  in  the  vicinity.     In  Sep- 
sutute.  tember,  1890,  the  defendant  commenced 

working  for  him  on  the  farm  for  the  term  of  one  year 
at  an  agreed  sum  of  money  per  month  and  house  rent. 
The  defendant  moved  upon  the  farm  during  the  latter 
part  of  September,  and  kept  thereon,  during  part  of 
his  term  of  service,  the  stock  described  and  some  hogs, 
all  of  which  remained  in  his  possession,  and  were  fed 
and  cared  for  by  him.  Some  of  it  was  kept  in  the 
pasture  of  the  plaintiff  a  portion  of  the  time,  and  was 
fed  in  part  with  grain  and  hay  which  belonged  to  him, 
and  was  kept  in  his  yards  and  stables.  This  action 
was  commenced  on  the  last  day  of  the  defendant's 
term  of  service,  and  the  stock  on  account  of  which  the 
plaintiff  seeks  to  recover  was  taken,  and  has  since 
been  held,  under  the  writ  of  attachment.  The  court 
charged  the  jury  as  follows: 

^^ Fifth.  As  to  the  counterclaim  based  upon  the 
attachment,  you  are  instructed  that  under  the  undis- 
puted facts  in  the  case  the  issuance  of  the  writ  of 
attachment  was  wrongful,  and  that  plaintiff  had  no  lien 
upon  the  defendant's  stock.  If,  then,  you  find  from 
the  evidence  that  in  suing  out  said  attachment  the 
plaintiff  acted  maliciously,  defendant  will  be  entitled  to 
recover  such  damages,  if  any,  as  he  has  suffered  by 
reason  of  such  wrongful  act.'' 
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Whether  the  pleadings  and  evidence  warranted  the 
giving  of  this  paragraph  of  the  charge,  so  far  as  it  related 
to  the  general  grounds  for  an  attachment,  is  a  question 
not  discussed  by  counsel,  and  for  that  reason  will  not 
be  determined.  The  appellant  contends  that  the  para- 
graph is  erroneous  for  the  reason  that  he  had  a  lien  for 
pasturing,  feeding  and  keeping  the  stock  which  he  was 
entitled  to  enforce  by  the  attachment  under  the  provis- 
ions of  chapter  25  of  the  Acts  of  the  Eighteenth  Gen- 
eral Assembly.  Section  1  of  that  act  provides  ''that 
keepers  of  livery  and  feed  stables,  herders  and  feeders, 
and  keepers  of  stock  for  hire,  shall  have  a  lien  on  all 
stock  and  property  coming  into  their  hands  as  such,  for 
their  proper  charges  and  for  the  expenses  of  keeping 
when  the  same  have  been  received  from  the  owner,  or 
from  any  person. '^  We  are  of  the  opinion  that  the 
section  quoted  does  not  apply  to  cases  of  this  kind. 
The  plaintiflE  did  not  belong  to  any  of  the  classes  of 
persons  enumerated.  It  is  said  that  he  was  a  herder 
and  feeder  and  keeper  of  stock  for  hire,  within  the 
meaning  of  the  statute.  But  that  was  not  enacted  for 
the  benefit  of  persons  who  furnish  pasturage  and  feed 
without  having  possession  and  control  of  the  stock 
pastured  and  fed.  The  lien  is  given  to  the  persons 
specified  upon  * 'stock  and  property  coming  into  their 
hands''  by  virtue  of  their  business,  and  is  dependent 
upon  the  right  of  possession,  and,  when  that  exists,  it 
is  lost  by  a  voluntary  surrender  of  it,  unless  for  a  tem- 
porary purpose.  Shellhammer  v.  Jones ^  87  Iowa,  520; 
Bray  v.  Wise^  82  Iowa,  582 ;  1  Jones  on  Liens,  sections 
698,  699.  There  was  no  conflict  in  the  evidence  in 
regard  to  the  care  and  custody  of  the  stock,  and  we, 
therefore,  conclude  that,  so  far  as  criticised  by  the 
appellant,  the  paragraph  of  the  charge  in  question  was 
correct. 

II.  It  is  said  that  by  failing  to  answer  the  petition 
as  amended,  the  defendant  admitted  that  its  averments 
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were  true.    The  amendment  set  out  some- 
p^i^?ottrt^"  what  more  at  length  than  did  the  original 

Questions  con- 

jweredon  petition  the  grounds  of  recovery  upon 
which  the  plaintiff  relies,  and  in  addition 
alleged  that  the  general  grounds  for  attachment  wei-e 
set  out  in  that  petition  by  mistake,  and  withdrew  them. 
The  allegations  of  the  original  petition  were  denied  by 
the  answer,  and  the  record  shows  that  the  case  was  tried 
on  the  theory  that  those  in  the  petition  as  amended 
were  also  denied.  The  failure  to  deny  them  formally 
can  not  be  urged  for  the  first  time  in  this  court.  Bur- 
nett V.  LougridgBj  87  Iowa,  324. 

III.  It  is  said  there  was  no  evidence  that  the  writ 
of  attachment  was  issued  maliciously,  and  that  the 
8.  ATTAOHMBKi:    court  crrod  in  instructing  the  jury  that,  if 

?iS!?  daS?-™'  it  was  issued  and  levied  maliciously,  the 
*•*•  defendant  might  be  allowed  exemplary 

damages.  We  think,  however,  that  there  was  evidence 
from  which  the  jury  may  well  have  found  that  the 
attachment  was  maliciously  issued.  It  clearly  appears 
that  the  plaintiff  knew  that  some  of  the  grounds  alleged 
for  obtaining  it  were  false,  and  it  does  not  appear  that 
he  had  reason  to  believe  that  any  of  them  made  under 
the  general  statute  were  true.  Hurlbuty  Hess  di  Co.  v. 
Hardenbrookj  85  Iowa,  606. 

IV.  It  is  urged,  finally,  that  the  amount  of  defend- 
ant's recovery  is  excessive.  There  was  some  conflict  in 
the  evidence  in  regard  to  what  the  plaintiff  had  furnished 
for  the  defendant,  and  its  value,  and  in  regard  to  what 
the  defendant  had  furnished  the  plaintiff,  and  its  value, 
but  the  jury  were  authorized  to  find  for  the  defendant, 
on  account  of  his  claims,  other  than  that  of  the  wrong- 
ful and  malicious  suing  out  of  the  writ,  in  a  considera- 
ble amount.  The  evidence  also  shows  that  the  defendant 
sustained  actual  damage  to  a  considerable  amount  from 
the  serving  of  the  writ  in  the  loss  of  the  use  of  his 
property.    Therefore  it  can  not  be  said  that  there  was 
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no  foundation  upon  which  to  rest  an  allowance  for 
exemplary  damages,  and  we  can  not  say  that  the  amount 
allowed  is  excessive. 

We  discover  no  reason  for  disturbing  the  judgment 
of  the  district  court.     It  is,  therefore,  affibmed. 


Anna  Heuseb,  Appellant,  v.  Mabion  Shabman,         bfL_^ 
Appellee. 

Mortfiraffe:  patment  bt  third  party:  cancellation:  subrogation. 
Where  a  mortgage  was  executed  hj  a  husband  and  wife  upon  their 
homestead  to  secure  their  joint  indebtedness,  and  upon  its  maturity 
the  amount  of  the  mortgage  debt  was  advanced  by  a  third  party  to 
the  husband,  under  an  agreement  that  he  should  purchase  the  note 
and  mortgage  for  such  third  party,  and  have  the  same  properly 
assigned  to  her  as  security  for  her  loan,  but  the  husband  failed, 
through  inadvertence,  to  procure  the  assignment  of  the  papers,  and 
upon  payment  to  the  mortgagee  the  note  and  mortgage  were  marked 
canceled,  the  signatures  cut  off,  and  satisfaction  of  the  mortgage 
entered  of  record,  and  the  husband,  upon  discovering  his  mistake, 
offered  to  execute  a  new  mortgage  to  the  party  who  advanced  the 
money,  but  the  wife  refused  to  join  him  therein,  held,  that  the  party 
advancing  the  money  was  entitled  in  equity  to  have  her  claim  estab- 
lished  as  a  lien  upon  the  mortgaged  property,  and  to  a  decree  fore- 
closing the  same,  with  the  same  effect  as  if  the  mortgage  had  been 
assigned  to  her. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Monday,  Ootobeb  16,  1893. 

This  is  an  action  in  equity  by  which  the  plaintiflE 
seeks  to  set  aside  and  cancel  the  satisfaction  and  dis- 
charge of  a  bond  and  mortgage  upon  certain  real 
estate,  and  a  decree  that  the  plaintiff  is  the  owner  of  said 
instruments,  and  that  said  mortgage  is  a  valid  lien  on 
said  real  estate.  It  is  also  prayed  that  upon  the  resto- 
ration of  said  mortgage  to  the  record,  and  the  cancel- 
lation of  the  discharge  of  said  bond,  the  said  mortgage 
be  foreclosed.  There  was  a  hearing  upon  the  merits, 
and  a  decree  dismissing  the  petition,  and  the  plaintiff 
appeals. — Reversed. 
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Cummins  <&  Wrightj  for  appellant. 
Kauffman  <&  Guernsey,  for  appellee. 

RoTHBOCK,  J. — The  facts  material  to  a  determina- 
tion of  the  questions  involved  are  not  in  dispute,  and 
are  as  follows:  J.  P.  Sharman  and  the  defendant, 
Marion  Sharman,  are  husband  and  wife,  and  for  a  long 
time  prior  to  the  execution  of  the  mortgage  in  contro- 
versy in  this  suit  they  had  a  homestead,  consisting  of 
a  dwelling  house  situated  on  a  lot  in  the  city  of  Des 
Moines.  The  title  to  the  property  was  in  the  defendant, 
Marion  Sharman.  On  the  twenty-sixth  day  of  Sep- 
tember, 1885,  the  said  Sharman  and  wife  executed  and 
delivered  to  the  New  England  Loan  &  Trust  Company 
a  mortgage  upon  said  homestead  to  secure  the  payment 
of  a  note  or  bond,  signed  by  both  of  the  mortgagors, 
for  the  sum  of  eight  hundred  dollars,  with  interest  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi- 
annually. The  note  became  due  October  1,  1890.  The 
plaintiff  is  a  resident  of  the  city  of  St.  Louis.  In  the 
month  of  March,  1890,  and  for  some  time  before  that, 
J.  P.  Sharman  was  in  that '  city.  He  was  without 
means  to  pay  the  principal  or  interest  of  the  mortgage 
debt,  and  being  fearful  of  a  foreclosure  of  the  mort- 
gage, and  to  prevent  a  loss  of  the  homestead,  he  applied 
to  the  plaintiff  for  assistance.  The  plaintiff  was  a  long- 
time acquaintance  of  Sharman  and  his  wife,  and  after 
repeated  solicitations  on  the  part  of  Sharman,  she  pro- 
cured a  bank  draft  in  an  amount  sufficient  to  pay  the 
mortgage  debt,  and  indorsed  the  draft  to  the  Des 
Moines  Savings  Bank,  and  delivered  it  to  Sharman, 
with  the  express  agreement  that  Sharman  should  for- 
ward the  draft  to  the  bank,  and  purchase  the  note  and 
mortgage  for  the  plaintiff,  and  have  them  properly 
assigned  to  her  as  security  for  her  loan.    The  draft 
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was  forwarded  by  Sharman  to  the  bank,  inclosed  in  a 
letter,  of  which  the  following  is  a  copy: 

*'St.  Louis,  March-29, 1890. 
*^Mr.  Simon  Casady. 

^'Deae  Sib: — Enclosed  a  draft  for  eight  hundred 
and  twenty-eight  dollars,  to  be  paid  the  New  England 
Loan  &  Trust  Company;  and  take  up  mortgage  which 
they  hold  against  me.  Will  you  be  kind  enough  to 
take  up  the  mortgage  and  insurance  papers,  and  for- 
ward the  same  to  my  address  f  The  mortgage  is  paya- 
ble at  the  New  England  Loan  &  Trust  Company's 
ofiQce.  As  I  can  not  be  in  Des  Moines  to  transact  the 
business  myself,  I  trust  you  will  look  after  it  for  me. 

'*J.  P.  Shabman. 
**3128  Lafayette  Ave." 

The  note  and  mortgage  was  not  owned  by  the  New 
England  Loan  &  Trust  Company  when  the  above  let- 
ter concerning  the  remittance  of  the  draft  was  received 
by  tbe  bank.  Soon  after  their  execution  the  loan  and 
trust  company  assigned  them  to  the  Brattleboro  Savings 
Bank  of  Vermont,  but  it  was  the  custom  of  the.  loan 
and  trust  company  to  receive  payment,  and  give  notice 
to  the  holders  of  notes  and  mortgages  sold  by  it.  The 
notice  was  given,  and  the  holder  of  the  mortgage  and 
note  sent  them  to  the  loan  and  trust  company,  and  the 
latter,  after  canceling  the  note  and  mortgage,  and  cut- 
ting out  the  signatures  thereto,  and  releasing  the  mort- 
gage of  record,  sent  the  note  and  mortgage  to  J.  P. 
Sharman,  at  St.  Louis.  The  plaintiflE  discovered  at 
once  that  her  agreement  with  Sharman  had  not  been 
carried  out,  and  that  the  transaction  in  form  amounted 
to  a  payndent  instead  of  an  assignment  of  the  mort- 
gage. Sharman  acknowledged  that  it  was  not  right, 
and  he  signed  a  new  bond  and  mortgage  to  the 
plaintiff,  and  the  same  was  sent  to  the  defendant 
Marion  Sharman,  for  her  signature,  together  with  a 
letter  from  her  husband  explaining  the  whole  matter. 
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The  papers  were  returned  with  the  information  that 
Marion  Sharman  refused  to  execute  them.  The 
defendant  continues  to  hold  the  property  as  a  home- 
stead, and,  at  the  time  the  plaintiff  parted  with  her 
money,  J.  P.  Sharman  was  insolvent,  and  he  still 
remains  in  that  financial  condition.  The  plaintiff 
advanced  her  money  in  the  full  belief  that  its  repay- 
ment was  to  be  secured  by  an  assignment  of  the  mort- 
gage ;  and  she  intended  to  extend  the  time  of  payment 
to  accommodate  Sharman  and  his  wife,  who  were 
long  time  acquaintances  and  friends. 

The  question  to  be  determined  upon  the  foregoing 
facts  is,  whether  the  plaintiff  is  entitled  in  equity  to 
have  her  claim  established  as  a  lien  upon  the  property, 
and  a  decree  foreclosing  the  same,  with  the  same  effect 
as  if  the  mortgage  had  been  assigned  to  her. 

I.  It  is  important  at  the  outset  of  the  considera- 
tion of  the  question  to  make  plain  the  exact  status  and 
relation  of  the  parties  to  the  transaction  at  the  time  it 
occurred,  and  their  present  relation  to  the  controversy. 
J.  P.  Sharman  and  his  wife,  the  defendant  herein,  were 
jointly  and  severally  liable  for  the  payment  of  the  debt 
for  which  their  homestead  was  mortgaged.  They  were 
not  only  joint  obligora;  they  were  both  principal  debt- 
ors. One  was  not  a  surety  for  the  other.  The  plain- 
tiff's money  was  applied  in  payment  of  the  debt,  and, 
as  the  mortgagors  are  insolvent,  the  effect  is  that  they 
have  used  the  plaintiff's  money  to  discharge  the  lien 
upon  the  homestead,  and  are  just  that  much  benefited, 
without  making  any  recompense  to  the  plaintiff;  and, 
if  the  wife  is  permitted  to  hold  the  homestead  dis- 
charged from  the  claim  of  the  plaintiff,  she  has  acquired 
a  right  as  against  the  plaintiff  without  the  plaintiff's 
consent.  If  the  lien  of  the  plaintiff  is  established,  the 
defendant  suffers  no  injury  because  she  would  be  in 
precisely  the  same  condition  that  she  was  before  the 
plaintiff  paid  off  the  mortgage.     These  propositions. 
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which  at  ODce  arise  in  the  mind,  appear  to  us  to  present 
the  strongest  equitable  considerations  in  favor  of  the 
claim  of  the  plaintiff. 

Is  there  any  equitable  principle  which  requires  us 
to  hold  that  the  plaintiffs  has  no  right,  except  a  right 
of  action,  against  J.  P.  Sharman  for  failing  to  perform 
his  contract  by  procuring  an  assignment  of  the  mort- 
gage! It  does  not  appear  to  us  that  the  fact  that  the 
property  is  a  homestead  in  any  manner  affects  any 
right  to  a  lien  which  the  plaintiff  might  have  if  there 
were  no  homestead  right.  The  homestead  was  charged 
with  the  payment  of  the  mortgage,  and,  if  the  plaintiff 
has  an  equitable  right  to  a  lien,  it  must  be  worked  out 
through  the  mortgage;  in  other  words,  it  must  be  in 
the  nature  of  subrogation  to  the  rights  of  the  mort- 
gagee. The  primary  meaning  of  "subrogation'^  is  the 
act  of  putting  one  person  in  the  place  of  another,  or 
the  substitution  of  another  person  in  the  place  of  the 
creditor,  to  whose  rights  he  succeeds  in  relation  to  the 
debt.  Formerly  the  right  of  subrogation  was  limited 
to  transactions  between  principals  and  sureties,  as, 
when  a  surety  paid  the  debt  of  his  principal  to  the 
creditor,  the  surety  was  entitled  to  have  the  full  benefit 
of  all  mortgages  or  collateral  securities  for  the  debt, 
both  of  a  legal  and  equitable  nature.  It  has  always 
been  held  that  a  party  who,  on  his  own  motion,  dis- 
charges the  debt  of  another,  without  any  agreement 
with  either  the  debtor  or  creditor  in  relation  to  how  he 
shall  be  reimbursed,  is  regarded  as  a  mere  volunteer, 
or,  as  some  of  the  cases  express  it,  an  intermeddler, 
and  is  not  entitled  to  the  benefit  of  the  mortgage  or 
collateral  security  held  by  the  creditor.  While  this 
may  be  said  to  be  the  rule  now  observed  in  courts  of 
equity,  yet  the  ancient  doctrine  of  subrogation  has 
been  very  much  modified  in  recent  decisions.  It  has 
been  held  that  the  right  of  subrogation  is  not  founded 
on  contract,  but  is  the  creation  of  equity,  and  enforced 
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solely  for  the  protection  of  persons  who,  by  paying  the 
debts  of  others,  should  in  good  conscience  be  substi- 
tuted in  the  place  of  the  original  creditor.  But  now  it 
is  held  by  many  of  the  courts  that  where  a  third  person 
pays  the  debt  at  the  instance  of  the  debtor,  and  upon 
an  agreement  or  understanding  with  the  debtor  that  he 
shall  be  entitled  to  the  benefit  of  the  security  held  by 
the  creditor,  equity  will  compel  the  debtor  to  do  justly, 
and  will  substitute  the  person  who  discharges  the  debt 
to  all  the  rights  of  the  creditor  whose  claim  the  third 
person  has  discharged.  Crippen  v.  Chappel,  35  Kan. 
495, 11  Pac.  Rep.  453 ;  Detroit  F.  dt  M.  Insurance  Co. 
V.  Aspinall,  48  Mich.  238,  12  N.  W.  Rep.  214;  Levy 
V.  Martin,  48  Wis.  198,  4  N.  W.  Rep.  35;  Cobb  v.  Dyer, 
69  Me.  494;  McKerusie  v.  McKenzie,  52  Vt.  271;  Em- 
mert  v.  Thompson  52  N.  W.  Rep.  (Minn.),  31;  Baker  v. 
Baker  49  N.  W.  Rep.  (S.  D.),  1064.  Without  review- 
ing  these  authorities,  it  is  sufficient  to  say  that  they 
fully  sustain  the  rule  above  announced.  In  some  of 
them  there  does  not  appear  to  be  even  an  express  con- 
tract that  the  substitution  shall  be  made,  but  the  right 
was  enforced  because  of  a  mere  understanding  or  expec- 
tation of  the  transfer  of  the  security;  in  others  the  con- 
tract was  that  the  mortgage  should  be  paid,  and  a  new 
one  substituted  for  it ;  and  in  others,  where  new  mort- 
gages were  made  which  were  held  to  be  invalid,  it  was 
held  that  the  person  making  the  payment  was  entitled 
to  be  subrogated  to  all  the  rights  of  the  original  mort- 
gagee. This  principle  commends  itself  to  us  as  emi- 
nently just. 

II.  It  is  contended  with  great  confidence  in  behalf 
of  the  appellee  that  the  question  under  consideration  is 
not  an  open  one  in  this  state,  and  that,  following  the 
case  of  Bailey  v.  Malvin,  53  Iowa,  371,  the  decree  of 
the  district  court  in  this  case  must  be  affirmed.  The 
cases  are  clearly  distinguishable.  It  is  true  the  facts 
in  the  two  cases  are  somewhat  similar,  so  far  as  those 
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in  the  cited  case  appear.  It  is  stated  in  the  opinion 
that  ''the  pleadings  are  very  obscurely  set  out  in  the 
abstract.  ^^  The  principle  decided  in  the  case  is  that  a 
debtor  can  not  pay  a  note  secured  by  a  mortgage,  and 
then  reissue  it  to  another,  and  authorize  him  to  enforce 
the  mortgage,  not  as  against  the  mortgagor,  but  as 
against  the  other  lien  holders.  In  the  case  at  bar  no 
rights  of  third  persons  are  involved.  It  is  a  question 
directly  between  the  plaintiff  and  the  mortgagor. 

III.  It  is  true,  as  claimed  in  behalf  of  the  appellee, 
that  she  was  not  directly  a  party  to  the  agreement  that 
the  mortgage  should  be  assigned  to  the  plaintiff.  But 
ought  she  to  be  allowed  to  profit  by  the  transaction 
without  complying  with  the  contract  made  by  her  hus- 
band and  co-obligor  with  the  plaintiff!  It  appears  to 
us  that  every  equitable  consideration  forbids  it.  She 
is  in  no  position  to  demand  that  the  satisfaction  of  the 
mortgage  shall  not  be  disturbed,  and  her  property 
remain  free  and  unincumbered.  If  she  accepts  the 
benefit  of  the  plaintiff's  money,  she  should  be  held  to 
abide  by  the  contract,  under  which  the  plaintiff  made 
the  payment.  This  is  within  the  principle  of  the  rule 
announced  in  Eadie  v.  Ashbaugh,  44  Iowa,  519,  and 
Davenport  Sav.  Fund  and  Loan  Ass^nv.  North  American 
Fire  Ins.  Co.j  16  Iowa,  74. 

IV.  It  is  insisted  in  behalf  of  the  appellee  that 
the  Brattleboro  Savings  Bank  was  not  bound  to  assign 
the  mortgage,  and  could  not  have  been  compelled  to 
do  so,  and  the  plaintiff  can  not  be  allowed  to  treat  the 
transaction  as  an  assignment  because  Sharman,  who 
was  ^er  agent,  violated  his  instructions,  and  paid  the 
debt.  The  defendant  ought  not  to  be  allowed  to  reap 
the  benefit  of  the  mortgage  debt  by  the  plaintiff  for  any 
such  reason.  It  is  purely  a  matter  of  speculation  as  to 
whether  the  savings  bank  would  have  assigned  the 
mortgage.  That  proposition  was  not  presented  to  its 
officers.     It  would  have  been  a  matter  of  entire  indif- 
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ference  to  the  savings  bank  whether  it  assigned  the 
mortgage  without  recourse,  or  delivered  it  over  as  paid. 
The  rights  of  the  savings  bank  are  in  no  manner  in- 
volved in  this  action. 

The  decree  of  the  district  court  is  bevebsed. 


'^-^  David  Evans,  Appellee,  v.  W.  H.  McKanna,  Appellant. 


Landlord  and  Tenant:  writtes  leasb  superseded  bt  verbal 
LEASE:  CONSIDERATION.  Where  a  written  lease  of  lands  for  a  term 
of  years  was  terminated  by  an  oral  agreement  of  the  parties,  whereby 
the  lessee  paid  the  rent  in  arrears,  and  agreed  to  vacate,  but  snbse- 
qaently  a  verbal  lease  was  agreed  to  npon  new  terms  and  conditions, 
and  in  pursuance  thereof  the  lessee  remained  upon  the  land  at  the 
same  rent,  and  the  lessor  in  part  made  certain  improvements  agreed 
to  be  made,  held,  that  the  verbal  lease  was  not  a  mere  modification  of 
the  written  lease,  bat  a  new  contract,  and  that  both  parties  having 
by  their  acts  recognized  the  termination  of  the  written  lease,  and 
attempted  a  performance  of  the  verbal  lease,  it  was  immaterial 
whether  there  was  a  new  consideration  for  the  latter  or  not. 

Appeal  from  Mahaska  District  Court. — Hon.  A.  E. 
Dewey,  Judge. 

Monday,  Octobeb  16, 1893. 

Action  for  balance  of  rent  due  on  a  lease.  From 
a  verdict  for  the  plaintiflE,  the  defendant  appeals. — 
Beversed. 

Bolton  A  McCoy  and  0.  C.  G.  Phillips j  for  ap- 
pellant. 

O.  C.  Morga/n  and  6r.  W.  Lafferty^  for  appellee. 

KiNNE,  J. — The  plaintiflE,  in  writing,  leased  eighty 
acres  of  land  to  the  defendant  for  the  term  of  five  years 
from  and  after  March  1,  1887.  He  brings  this  action 
for  a  balance  of  rent  claimed  to  be  due  for  the  years 
1891  and  1892,  and  asks  for  the  enforcement  of  his 
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landlord's  lien.  The  defendant  denies  the  execution  of 
the  lease  for  1891  and  1892 ;  admits  he  executed  the 
lease  attached  to  the  plaintiflE's  petition,  but  avers  that 
in  February,  1889,  he  had  a  full  settlement  with  the 
plaintiff,  and  the  plaintiff  agreed  to  and  did  cancel  said 
written  lease,  and  in  consideration  thereof  the  defend- 
ant agreed  to  move  off  of  said  premises  by  March  1, 
1890;  that  after  the  making  of  said  agreement,  and 
prior  to  March  1, 1890,  the  plaintiff  and  the  defendant 
entered  into  a  new  parol  agreement  whereby  the  defend- 
ant leased  the  same  premises  of  the  plaintiff  for  the 
term  of  one  year  from  and  after  March  1,  1890,  for  the 
rental  of  two  hundred  and  twenty-five  dollars,  one 
hundred  dollars  of  which  was  to  be  paid  when  the 
defendant  sold  his  hogs  in  the  fall,  and  the  balance  to 
be  paid  March  1,  1891 ;  that  there  is  nothing  due  the 
plaintiff;  that  the  attachment  was  wrongfully  sued  out, 
to  the  defendant's  damage  in  the  sum  of  five  hundred 
dollars.  In  another  count  the  defendant  pleads  a 
counterclaim  for  damages  for  the  failure  of  the  plaintiff 
to  dig  certain  wells  which  it  is  claimed  he  agreed  in  the 
oral  lease  to  dig.  In  an  amendment  to  his  counter- 
claim the  defendant  claims  the  sum  of  forty-seven  dol- 
lars and  ninety-five  cents  as  due  him  for  work  and  labor 
done  for  the  plaintiff,  and  for  vegetables  sold  him. 
The  plaintiff  denies  that  the  lease  sued  upon  was  can- 
celed or  released;  denies  that  he  entered  into  anew 
oral  agreement  leasing  the  premises  for  one  year  from 
March  1,  1890,  to  defendant;  denies  that  he  reduced 
the  rent,  and  denies  that  he  agreed  to  dig  any  wells  or 
furnish  any  additional  water ;  avers  that  said  oral  agree- 
ment to  cancel  the  lease  and  dig  the  wells  was  without 
consideration,  and  void,  and  denies  all  the  allegations 
in  the  defendant's  amendment  contained.  At  the 
conclusion  of  the  evidence  the  court,  on  the  plaintiff's 
motion,  directed  a  verdict  for  the  plaintiff  for  the 
amount  due. 
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I.  The  legal  questions  involved  in  this  case  are: 
First.  Was  a  new  consideration  necessary  to  support 
the  oral  agreement  for  cancellation  or  surrender  of  the 
lease!  Second.  Can  such  an  agreement,  in  writing,  be 
changed  by  the  oral  contract  of  the  parties!  The  orig- 
inal lease  was  in  writing  for  a  term  of  five  years. 
Nearly  three  years  of  the  term  had  expired  when  the 
alleged  oral  agreement  of  cancellation  was  made.  It 
seems  the  defendant  was  about  to  leave  the  farm 
because  of  the  pollution  of  and  scarcity  of  water;  that 
he  so  advised  the  plaintiff;  that  the  plaintiff  said  he 
did  not  want  him  to  leave,  but  agreed  orally  that  if  he 
would  pay  the  rent  then  due  he  would  release  him. 
He  did  pay  the  rent,  and  agreed  to  leave  the  place 
prior  to  March  1,  1890.  Before  the  time  to  leave 
arrived,  negotiations  were  begun  between  the  parties 
which  resulted  in  a  verbal  lease  on  new  conditions. 
By  its  terms  the  plaintiff  was  to  finish  a  well,  to  dig 
other*  wells,  build  a  hen  house,  and  put  up  certain 
screens.  The  defendant  was  to  pay  two  hundred  and 
twenty-five  dollars  rent  for  the  year. 

We  shall  not  attempt  a  review  of  the  large  num- 
ber of  cases  cited  by  counsel  touching  the  question  of 
the  necessity  of  a  new  consideration  to  support  the  oral 
agreement.  The  argument  is  that  this  oral  contract 
was  executory,  and  that  the  agreement  to  cancel  the 
lease  was  never  executed.  But  the  facts  in  this  case 
show  that  there  was  an  agreement  to  cancel  the  written 
lease.  Now,  if  that  arrangement  was  fully  consum- 
mated, as  we  think  it  was,  and  the  parties  actually 
entered  into  a  new  oral  lease  containing  different  con- 
ditions from  those  in  the  original  lease,  as  they  did  in 
this  case,  and  if  in  pursuance  thereof  the  latter  contract 
was  in  fact  executed,  or  carried  out  by  both  parties,  in 
whole  or  in  part,  it  would  certainly  amount  to  a  can- 
cellation or  surrender  of  the  original  lease.  Such  facts 
show  a  surrender  by  operation  of  law.     See  Martin  v. 
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StearnSj  52  Iowa,  345.  The  contract  has  been  acted 
upon  by  both  parties ;  the  defendant  entered  upon  the 
land,  or  remained  thereon  under  the  new  lease;  the 
plaintiff  in  part  performed  his  agreement  thereunder 
by  digging  one  of  the  wells.  Here  was  an  unequivo- 
cal act  on  his  part  showing  his  recognition  of  the  new 
contract,  and  the  fact  that  the  original  contract  had 
been  superseded.  It  is  well  settled  that  a  surrender  by 
operation  of  law  may  be  effected  by  any  agreement 
between  the  parties  that  the  term  shall  be  terminated, 
which  is  unequivocally  acted  upon  by  both.  Wheeler 
V.  Waldeny  17  Neb.  122;  Fhene  v.  Popplewell,  12  C.  B. 
(N.  S.)  334;  Hallv.  Burgess,  5  Barn.  &  C.  333;  Bed- 
ford V.  Terhtmej  30  N.  Y.  453;  Witman  v.  Watry,  31 
Wis.  638;  Schiefelin  v.  Carpenter ,  15  Wend.  400. 

This  is  not  the  case  of  a  mere  modification  of  the 
written  lease.  Nor  does  the  fact  that  rent  of  the  same 
character  was  reserved  by  the  oral  lease  render  it  a 
mere  change  in  or  alteration  of  the  original  lease.  It 
is  a  new  contract,  with  new  conditions.  So  far  as 
appears,  the  payments  under  the  last  lease  were  not 
due  at  the  same  time  provided  for  in  the  first;  further- 
more, the  lessor  bound  himself  to  dig  wells  and  make 
certain  improvements  on  the  demised  premises  for  the 
better  enjoyment  of  the  same  by  the  lessee.  The  evi- 
dence shows  he  entered  upon  this  work,  and  actually 
did  perform  a  part  of  it  in  accordance  with  the  oral 
lease.  Surely,  in  view  of  these  facts,  it  can  not  be 
said  that  the  lessor  had  not  accepted  the  cancellation 
of  the  first  lease,  and  a  suiTender  of  the  premises  there- 
under. His  acts  in  part  complying  with  the  conditions 
of  the  oral  lease  clearly  show  that  both  parties  consid- 
ered the  written  lease  at  an  end.  See  Raymond  v. 
Krauskopfj  87  Iowa,  602.  In  this  view  of  the  case,  it 
is  not  material  as  to  whether  there  was  a  new  consider- 
ation or  not,  nor  can  the  plaintiff  be  heard  to  say  that 
the  oral  agreement  is  within  the  statute  of  frauds^ 
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inasmuch  as  he  has  in  part  executed  it,  and  both  par- 
ties have  acted  unequivocally  on  it. 

The  district  court  erred  in  not  submitting  the 
cause  to  the  jury.    Reversed. 


M.  Meagher,  Appellant,  v.  Courtney  Drury  et  al.^ 

Appellees.* 

Deeds:  record:  lands  looatbd  in  unorganized countt:  construction 
OF  STATUTE.  By  an  act  of  the  legislature  passed  in  the  year  1853 
Palo  Alto  ooanty  was  attached  to  the  county  of  Boone,  the  purposes 
for  which  it  was  so  attached  not  being  specified.  In  the  year  1855 
the  same  county  was  attached  to  the  county  of  Webster,  "for  election, 
judicial  and  revenue  purposes."  Held,  that  a  conveyance  of  lands  in 
Palo  Alto  county,  made  in  the  year  1857,  was  properly  recorded  in 
Webster  county,  and  that  such  record  was  constructive  notice  to  a 
subsequent  purchaser  after  the  organization  of  Palo  Alto  county. 

Appeal  from  Palo  Alto  District  Court. — Hon.  George 
H.  Oarr,  Judge. 

Monday,  October  16, 1893. 

Action  in  equity  to  quiet  in  the  plain tiflE  the  title 
to  certain  real  estate.  There  was  a  hearing  on  the 
merits,  and  a  decree  in  favor  of  the  defendants.  The 
plaintiff  appeals. — Affirmed. 

Geo.  E.  Clarice  and  Thos.  0^  Connor j  for  appellant. 
Soperj  Allen  d  Morling^  for  appellees. 

Robinson,  C.  J. — The  plaintiflE  claims  to  be  the  abso- 
lute and  unqualified  owner  of  one  hundred  and  twenty 
acres  of  land,  specifically  described,  situated  in  Palo  Alto 
county.  .  The  land  was  purchased  of  the  general  gov- 
ernment on  the  fifteenth  day  of  June,  1857,  by  William 


•The  opinion  filed  npon  the  former  submission  of  this  case  was  withdrawn 
by  the  oonrt,  and  for  that  reason  is  not  published  in  these  reports.  It  may  be 
found  in  58  N.  W.  Bep.  818.— Bbfobtbb. 
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Stump,  and  a  patent  therefor  was  issued  to  him  on  the 
tenth  day  of  December,  1859.  In  October,  1857,  he 
and  his  wife  conveyed  the  land  to  Christopher  S. 
Whistler,  by  a  warranty  deed  which  was  recorded  in 
Webster  county  in  February,  1858.  In  February,  1861, 
Whistler  and  wife,  conveyed  the  land  to  Amanda  T. 
Phillips;  in  July,  1862,  Mrs.  Phillips  and  husband  con- 
veyed it  to  C.  T.  Webb;  in  November,  1868,  Webb  and 
wife  conveyed  it  to  Otis  J.  Demmick ;  and  in  November, 
1869,  Demmick  and  wife  conveyed  it  to  the  defendant 
Courtney  Drury.  The  conveyance  from  Whistler  and 
subsequent  ones,  were  made  by  warranty  deeds  which 
were  duly  recorded  in  Palo  Alto  county.  William 
Stump  died  in  August,  1862.  In  July,  1884,  after  all 
the  deeds  mentioned  had  been  recorded,  his  widow  and 
heirs  executed  to  John  Jenswold,  Jr.,  a  conveyance  of 
the  land,  and  in  October  of  the  same  year  Jenswold 
executed  a. warranty  deed  which  purported  to  convey  it 
to  the  plaintiff.  Drury  and  his  grantors  paid  all  the 
taxes  on  the  land,  or  redeemed  it  from  sales  made  for 
delinquent  taxes  for  the  years  1858  to  1883,  inclusive, 
and  the  plaintiff  has  paid  the  taxes  for  the  years  1884  to 
1888,  inclusive.  When  the  plaintiff  obtained  his  deed 
from  Jenswold  the  records  of  Palo  Alto  county  showed 
the  entry  of  the  land  by  Stump,  and  the  conveyance 
thereof  made  by  Whistler  and  others,  in  the  chain  of 
title  through  which  Drury  claims,  but  showed  no  con- 
veyance from  Stump  to  Whistler.  The  district  court 
found  and  decreed  that  Drury  is  the  owner  of  the  land, 
and  that  the  plaintiff  recover  the  taxes  he  has  paid, 
with  interest.  On  a  former  submission  of  this  cause 
we  held  that  the  decree  of  the  district  court  was  errone- 
ous. A  rehearing  having  been  granted,  the  cause  is 
again  submitted  for  our  determination. 

The  evidence  satisfies  us  that  the  plaintiff  pur- 
chased the  land  of  Jenswold  in  good  faith,  for  a  valua- 
ble consideration,  without  actual  notice  of  the  deeds 
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through  which  Drury  claims  title.  We  are  required  to 
determine  the  effect  of  the  recording  in  Webster  county 
of  the  deed  from  Stump  to  Whistler.  If  it  was  prop- 
erly recorded  there,  the  plaintiff  had  constructive  notice 
of  it  when  he  purchased  from  Jenswold,  and  acquired 
no  title  by  his  purchase;  but  if  it  was  not  properly  so 
recorded,  then  the  title  to  the  land  is  vested  in  him. 

I.  Palo  Alto  county  was  established  in  the  year 
1851  by  section  38  of  chapter  9  of  the  Acts  of  the  Third 
General  Assembly,  but  it  was  not  organized  until  after 
the  general  election  of  the  year  1859.  By  section  1  of 
chapter  12  of  the  Laws  of  the  Fourth  General  Assembly, 
enacted  in  1853,  it  was  attached  to  the  county  of  Boone, 
but  the  purposes  for  which  it  was  attached  were  not 
specified  in  the  act.  In  the  year  1855,  by  chapter  142 
of  the  Acts  of  the  Fifth  General  Assembly,  Palo  Alto  was 
attached  to  Webster  county  "for  election,  judicial,  and 
revenue  purposes.''  It  is  contended  by  the  appellant 
that,  as  the  act  of  1853  attached  Palo  Alto  to  Boone 
county  without  limitation  in  terms,  it  was  so  attached 
for  all  purposes,  and  that  conveyances  of  land  situated 
in  Palo  Alto  could  properly  be  recorded  only  in  Boone 
county;  that,  as  the  act  of  1855  attached  Palo  Alto  to 
Webster  county  for  election,  judicial,  and  revenue  pur- 
poses only,  the  county  of  Boone  continued  to  be  the 
one  in  which  conveyances  of  Palo  Alto  county  land 
should  be  recorded,  until  the  organization  of  the  latter 
was  completed.  The  appellees  contend  that  the  record- 
ing of  conveyances  of  land  was  for  both  judicial  and 
revenue  purposes,  within  the  meaning  of  the  act'  of 
1855,  and,  therefore,  that  the  deed  in  controversy  was 
properly  recorded  in  Webster  county. 

Section  1211  of  the  Code  of  1851  was  as  follows: 
*'No  instrument  affecting  real  estate  is  of  any  validity 
against  subsequent  purchasers  for  a  valuable  consider- 
ation, without  notice,  unless  recorded  in  the  office  of 
the  recorder  of  deeds  of  the  county  in  which  the  land 
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Ues,  as  hereinafter  provided. ''  That  provision  was  in 
force  when  the  deed  in  question  was  recorded,  and  with 
slight  change  has  remained  the  law  until  this  time. 
But  there  was  no  recorder  of  deeds,  and  no  office  in 
which  deeds  could  be  recorded,  in  unorganized  coun- 
ties. Section  98  of  the  Code  of  1851  provided  that 
'^unorganized  counties  and  other  districts  now  or  here- 
after annexed  to  any  organized  county  for  judicial, 
electoral  or  revenue  purposes,  shall,  for  those  purposes 
respectively,  be  deemed  to  be  within  the  limits  of  the 
county  to  which  they  are  or  may  be  so  annexed,  and  to 
form  a  part  thereof,  unless  otherwise  provided  bylaw." 
Fifty  new  counties  were  established  in  the  year  1851  by 
chapter  9  of  the  Acts  of  the  Third  General  Assembly. 
Chapter  95  of  the  acts  of  the  same  general  assembly 
provided  that  three  of  the  counties  so  established  should 
become  attached  to  Black  Hawk  county  in  case  that 
should  be  organized  before  the  next  session  of  the  gen- 
eral assembly  *'for  judicial,  elective  and  revenue  pur- 
poses," and  until  such  organization  should  be  effected. 
Black  Hawk  and  the  counties  to  become  attached  to  it 
were  attached  to  Buchanan  county  '*for  judicial,  elec- 
tive, and  revenue  purposes."  The  title  of  the  act  was 
as  follows:  **An  act  to  enable  the  counties  of  Bremer, 
Butler  and  Grundy  to  become  attached,  until  organized, 
to  Black  Hawk  county,  and  to  attach  said  county  to 
Buchanan  county,  until  said  organization."  Chapter 
8  of  the  Acts  of  the  Fourth  General  Assembly,  enacted 
in  1853,  provided  for  the  organization  of  certain  counties 
therein  named.  By  section  10  the  territory  included  in 
Cass  county  was  made  to  constitute  one  civil  township, 
that  included  in  Audubon  county  was  made  to  consti- 
tute another,  and  that  included  in  Adair  was  made  to 
constitute  a  third,  '*the  three  for  revenue,  election, 
and  judicial  puiposes  constituting  the  county  of  Cass." 
The  same  act  also  attached  the  counties  of  Montgomery 
and  Union  to  Adams,  the  county  of  Monona  to  the 
Vol.  89—24 
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county  of  Harrison,  the  counties  of  Crawford  and  Car- 
roll to  the  county  of  Shelby,  the  counties  of  Ida,  Sac, 
Buena  Vista,  Cherokee,  Plymouth,  Sioux,  O'Brien, 
Clay,  Dickinson,  Osceola,  and  Buncombe,  now  Lyon, 
to  the  county  of  Wahkaw,  now  Woodbury,  '*for  reve- 
nue, election,  and  judicial  purposes."  Section  8  of 
chapter  12  of  the  acts  of  the  same  general  assembly 
attached  the  county  of  Chickasaw  to  Fayette  ''for 
election,  revenue,  and  judicial  purposes."  By  chapter 
50  of  the  acts  of  the  same  general  assembly  the  counties 
of  Bremer,  Butler  and  Grundy  were  attached  to  the 
county  of  Black  Hawk  *'for  judicial,  elective,  and  rev- 
enue purposes."  By  chapter  8  of  the  Acts  of  the  Fifth 
General  Assembly  the  county  of  Carroll  was  attached  to 
the  county  of  Guthrie  ''for  judicial,  elective,  and  reve- 
nue purposes."  Chapter  142  of  the  acts  of  the  same 
general  assembly  attached  the  counties  of  Calhoun  and 
Sac  to  the  county  of  Greene,  the  counties  of  Wright, 
Humboldt,  Pocahontas,  Palo  Alto,  Kossuth,  Hancock, 
Winnebago,  Bancroft,  now  included  in  Kossuth,  and 
Emmet  to  the  county  of  Webster,  and  the  county  of 
Franklin  to  the  county  of  Hardin,  "for  election,  judi- 
cial, and  revenue  purposes." 

In  some  cases,  organized  counties  were  attached  to 
others  for  judicial  purposes  only,  but  it  appears  to 
have  been  the  rule  of  the  general  assembly,  when  it 
attached  an  unorganized  to  an  organized  county,  to 
state  in  effect  that  it  was  "for  judicial,  election,  and 
revenue  purposes."  The  only  exception  to  that  rule 
which  we  have  observed  is  found  in  section  1,  of 
chapter  12,  of  the  Acts  of  the  Fourth  General 
Assembly,  by  which  several  unorganized  counties  were 
attached  to  others  without  any  statement  of  the  pur- 
poses for  which  they  were  so  attached.  By  that  sec- 
tion the  counties  of  Mitchell,  Howard,  Floyd,  Worth, 
and  Franklin  were  attached  to  the  county  of  Chicka- 
saw,  and  by  section  8  Chickasaw  was  attached  to 
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Fayette  ''for  election,  revenue,  and  judicial  purposes," 
as  already  stated.  Thus  a  single  act  furnishes  an 
example  of  the  rule,  and  also  the  exception.  What 
was  the  scope  and  effect  of  the  first  section,  and  what 
effect  the  attaching  of  Chickasaw  to  Fayette  had  upon 
the  counties  attached  to  Chickasaw,  are  questions 
which  naturally  arise,  but  which  we  need  not  deter- 
mine. Several  of  the  counties  attached  to  others  by 
the  first  section  were  afterwards  attached  to  other 
counties  for  election,  revenue,  and  judicial  purposes, 
but  there  were  numerous  unorganized  counties  in  the 
state,  as  those  attached  to  Wahkaw  by  chapter  8  of  the 
Acts  of  1853,  which  were  not  attached  for  purposes 
not  specified  and  not  limited,  but  '*for  election, 
revenue,  and  judicial  purposes."  If  it  be  true  that 
those  purposes  did  not  include  the  recording  of  instru- 
ments affecting  real  estate,  then  there  was  no  provision 
for  recording  instruments  of  that  character  affecting 
land  in  those  counties  until  they  were  organized,  and 
such  instruments  were  of  no  validity  as  against  subse- 
quent purchasers  for  a  valuable  consideration  without 
notice.  We  are  satisfied  that  the  general  assembly  did 
not  intend  that  result.  On  the  contrary,  the  general 
course  of  legislation  in  regard  to  unorganized  counties, 
and  the  objects  to  be  accomplished  by  it,  satisfy  us 
that  in  attaching  an  unorganized  to  an  organized 
county  **for  judicial,  electoral,  and  revenue  purposes" 
the  general  assembly  intended  to  make  the  unorganized 
county  a  part  of  the  other  for  the  general  pui-poses  for 
which  counties  were  organized,  excepting  as  might  be 
otherwise  provided.  Among  those  purposes  in  the 
recording  of  the  instruments  affecting  real  estate. 

The  recording  of  a  conveyance  of  real  estate  is 
not  primarily  for  the  purpose  of  aiding  in  the  raising 
of  revenue,  but  it  has  some  relation  to  that  end.  It 
is  usual,  and  within  the  intent  of  the  law,  to  assess 
real  estate  for  taxation  in  the  name  of  the  owner.  This 
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may  be  important  to  correct  errors  in  the  assessment 
and  payment  of  taxes,  to  establish  a  right  to  redeem 
from  tax  sales,  and  for  other  purposes,  and  the  record 
of  conveyances  would  aflford  a  guide  to  oflScers  charged 
with  the  duty  of  collecting  public  dues,  and  a  means 
for  determining  questions  which  might  arise  in  connec- 
tion with  the  right  of  taxation  and  the  duty  to  pay 
taxes.  Moreover,  when  the  legislative  acts  under  con- 
sideration were  enacted,  the  fees  for  recording  instru- 
ments inured  to  the  benefit  of  the  counties  in  which 
they  were  recorded,  and  were  a  source  of  revenue. 
We  conclude  that  the  recording  of  instruments  affect- 
ing real  estate  was  included  in  the  purposes,  for  which 
Palo  Alto  county  was  attached  to  Webster  in  the  year, 
1855,  and  that  the  deed  of  Stump  to  Whistler  was 
properly  recorded  in  the  county  last  named. 

It  is  claimed  that  if  the  deed  to  Whistler  was 
properly  recorded  in  Webster  county,  yet  the  Code  of 
1873  required  that  it  be  recorded  in  Palo  Alto  county, 
in  order  that  the  record  might  give  constructive  notice 
of  it,  and  repealed  the  statute  which  authorized  the 
recording  in  Webster  county.  This  claim  is  not  well 
founded.  It  is  true  that  all  public  and  general  statutes 
passed  prior  to  the  session  of  the  general  assembly 
which  enacted  the  Code  of  1873  were  repealed,  but 
the  repeal  was  subject  to  the  limitations  and  exceptions 
expressed  in  the  Code,  one  of  which  was  that  the 
repeal  of  an  existing  statute  should  not  ''aflEect  any 
act  done,  any  right  accruing,  or  which  has  accrued  or 
been  established.  *  *  *^'  Code,  sections  47,  50. 
The  recording  of  the  deed  in  Webster  county  was  an 
act  done  which  created  a  right  within  the  meaning  of 
that  provision.  It  follows  from  what  we  have  said 
that    the   judgment    of   the    district    court  must  be 

AFFIEMEB. 

KiNNE,  J.,  took  no  part  in  this  case. 
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C.  L.  Bbown,  Appellant,  v.  Felix  Gabten  et  aL, 

Appellees. 

Wills :  PAROL  AGRSSICINT  TO  MAKE  ONE  DEVISBB :  XVIDEKOE.      In  an  ftOtion 

against  the  administrator  and  heirs  of  the  estate  of  a  decedent  to 
enforce  specific  performance  of  an  alleged  agreement  between  the 
plaintiff  and  said  decedent,  whereby  the  latter  was  to  will  the  plain- 
ts tiff  all  of  her  property  if  he  would  live  with,  and  take  care  of,  her  as 
long  as  she  lived,  it  appeared  that  the  deceased  was  seventy  years 
old  when  she  died,  and  had  an  estate  valaed  at  about  six  thousand 
dollars;  that  the  plaintiff  had  been  raised  and  educated  by  the 
deceased  and  her  husband,  and  that  he  returned  from  school  and  took 
up  his  abode  with  the  deceased  only  about  three  months  before  she 
died;  that  the  alleged  oral  agreement  to  devise  all  of  her  property  to 
the  plaintiff  consisted  of  statements  and  declarations  made  by  the 
deceased  during  these  few  months  preceding  her  death;  that,  after 
her  death,  the  plaintiff  claimed  certain  articles  of  personal  property 
when  the  administrator  was  preparing  his  inventory,  bid  in  certain 
property  at  the  administrator's  sale,  giving  his  notes  therefor,  filed 
a  claim  for  two  months'  work  rendered  the  deceased,  and  did  other 
acts  inconsistent  with  his  claim  herein  of  the  alleged  contract.  Held, 
that  the  agreement  was  not  established  by  the  evidence. 

Appeal  firam  Lucas  District  Cawrt. — Hon.  W.  I.  Babb, 

Judge. 

Monday,  Ootobeb  16,  1893. 

This  is  a  suit  in  equity,  brought  against  the 
administrator  and  heirs  of  Nancy  Critser,  deceased, 
to  enforce  the  specific  performance  of  a  verbal  con- 
tract, which  the  plaintiff  alleges  he  made  with  the 
deceased,  by  which  she  agreed  with  the  plaintiflE  that, 
if  he  would  live  with  her,  and  take  care  of  her  as  long 
as  she  lived,  he  should  have  all  of  her  property  at  her 
death,  and  that  she  would  carry  out  the  said  contract 
by  her  will.  It  is  claimed  that  the  plaintiff  fully  per- 
formed said  contract,  but  that  said  deceased,  in  conse- 
quence of  sudden  sickness,  was  prevented  from  making 
her  will  as  she  promised  and  intended  to  do,  and  died 
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intestate.  There  was  an  answer  in  the  nature  of  a 
general  denial.  A  hearing  was  had  on  the  merits,  and 
the  plaintiff's  petition  was  dismissed,  and  judgment  was 
rendered  for  the  defendants  for  costs.  The  plaintiff 
appeals. — Affirmed. 

Stitart  (&  Bartholomew  J  for  appellant. 

Mitchell  &  Penkkj  for  appellees. 

B0THBOOE9  J. — ^It  is  contended  by  the  parties  that 
this  appeal  must  be  determined  upon  the  single  fact 
whether  such  a  contract  as  the  plaintiff  claims  was 
actually  made.  An  examination  of  the  competent  evi- 
dence in  the  case  leaves  us  in  no  manner  of  doubt  on 
that  question.  Nancy  Critser,  the  deceased,  was  the 
owner  of  a  farm  and  certain  personal  property  of  the 
aggregate  value  of  from  six  thousand  to  seven  thou- 
sand dollars.  She  died  in  the  month  of  April,  1890,  at 
the  age  of  seventy  years.  The  deceased  was  a  widow. 
She  was  united  in  marriage  with  Jacob  Critser  in  the  year 
1837.  She  and  her  husband  resided  on  the  farm,  and 
he  died  in  the  year  1880,  and  by  his  will  devised  the 
farm  to  her,  and  she  continued  to  reside  thereon  until 
her  death.  They  never  had  any  children.  When  the 
plaintiff  was  about  one  year  old,  the  said  Critser  and 
his  wife  received  him  into  their  home,  and  cared  for 
and  supplied  him  with  food  and  raiment,  and  sent  him 
to  school,  the  same  as  if  he  had  been  their  own  child. 
He  was  absent  from  home  at  school  for  some  time,  and 
up  to  about  three  months  before  the  death  of  Nancy 
Critser.  The  plaintiff  was  twenty-three  years  old  at 
the  time  of  the  trial  in  the  court  below. 

The  competent  evidence  of  an  oral  contract,  such 
as  claimed  by  the  plaintiff,  consisted  of  statements  and 
declarations  made  by  the  deceased  during  the  last  few 
months  of  her  life.  These  statements  are,  to  say  the 
least,  competent  evidence  that  the  deceased  intended 
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to  make  a  will,  and  devise  all  of  her  property  to  the 
plaintiff.  It  is  true,  many  of  these  statements  were 
made  in  conversations  about  her  feeble  health,  and  her 
need  of  assistance  in  her  old  age,  and  are  what  are 
sometimes  called  ^ 'loose  and  random  statements.''  On 
the  other  hand,  the  acts  of  the  plaintiff  after  the  death 
of  Mrs.  Critser  show  quite  conclusively  that  he  had 
no  thought  that  any  such  contract  existed.  We  need 
not  cite  all  of  these  acts.  A  reference  to  some  of  them 
will  be  suflBcient.  An  administrator  was  appointed  a 
few  days  after  the  death  of  Mrs.  Critser,  and  an  inven- 
tory of  the  personal  property  was  taken.  While  the 
inventory  was  being  made  the  plaintiff  claimed  the 
ownership  of  a  number  of  articles  of  property,  includ- 
ing a  saddle  and  bed.  They  were  left  out  of  the 
inventory  and  given  to  the  plaintiff.  A  public  sale 
was  had.  The  plaintiff  was  present,  and  assisted  at 
the  sale.  He  bid  off  a  horse  and  a  wagon,  and  gave 
his  note,  with  security,  the  same  as  other  purchasers. 
After  the  inventory,  and  before  the  sale,  he  claimed 
one  of  the  horses  listed  in  the  inventory,  and  brought 
an  action  of  replevin  for  the  horse.  He  made  a  claim 
against  the  administrator  for  two  months'  work.  He 
verified  and  filed  the  claim,  and  it  was  paid.  The  time 
that  he  claimed  for  his  work  was  the  two  months  prer 
vious  to  the  death  of  Mrs.  Critser.  Afterward  he  con- 
ceived the  idea  that  he  ought  to  be  made  an  heir,  and 
have  some  of  the  property. 

It  is  true  that  the  plaintiff  claims  that  these  acts 
and  claims  made  by  him  occurred  because  he  was 
ignorant  of  his  rights.  It  would  be  rather  a  wide 
departure  from  the  proper  consideration  of  evidence  to 
accept  such  an  explanation.  The  fact  stands  out  all 
through  the  record  that  all  of  the  acts  of  the  plaintiff 
up  to  about  the  time  this  suit  commenced  are  abso- 
lutely inconsistent  with  the  claim  that  any  such  con- 
tract as  he  now  asserts  ever  existed.    The  case  requires 
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no  further  consideration.  When  it  is  conceded,  as  it 
must  be,  that  to  enforce  such  a  contract  it  must  be 
established  by  clear  and  unequivocal  evidence,  it  is  an 
end  of  the  case.  As  we  read  the  evidence,  it  falls  far 
short  of  that  test,  and  there  are  no  equitable  considera- 
tions in  favor  of  the  plaintiff. 

The  decree  of  the  district  court  is  affibmed. 


89    i>70 

^ —       WiLLUM  M.  BoYLE,  Appellant,  v.  Plymouth  County, 

Appellee. 

Bherifte :  FEKS :  expenses  ioonstruotiok  of  statute.  Under  the  provis- 
ions of  section  4  of  chapter  94  of  Acts  of  the  Nineteenth  General 
Assembly,  giving  to  the  sheriff  of  a  connty  ''for  each  warrant  served 
two  dollars,  and  the  repayment  of  any  amoant  actnaily  paid  oat  by 
him  as  necessary  expenses  in  executing  snch  warrant  as  sworn  to/'  a 
sheriff  is  not  entitled  to  repayment  of  money  expended  for  a  team  and 
carriage  necessary  for  his  personal  conveyance  to  the  place  of  service 
of  a  warrant  placed  in  his  hands,  nor  for  the  proper  feeding  and  care 
of  a  team  while  in  use  for  such  purpose. 

Appeal  from  Plymouth  District  Court. — Hon.  F.  R. 
Gaykob,  Judge. 

Monday,  Ootobee  16, 1893. 

Action  to  recover  sheriflE's  fees.  The  plaintiff  is 
the  sheriff  of  the  defendant  county.  The  amoant  in 
controversy  being  less  than  one  hundred  dollars,  the 
legal  propositions  to  be  considered  are  presented  by  a 
certificate  from  the  trial  judge.  The  question  certified 
under  the  first  count  of  the  petition  is  as  follows: 

^' First.  When,  in  a  criminal  proceeding  for  a  vio- 
lation of  a  statute  of  the  state,  a  justice  of  the  peace 
issues  a  warrant,  and  places  it  in  the  hands  of  a  sheriff 
for  service,  and,  in  the  proper  discharge  of  his  duty  to 
serve  the  same,  it  becomes  necessary  for  said  sheriff  to 
use  a  team  of  horses  and  carriage  to  travel  to  the  place 
where  said  arrest  is  made,  is  he  entitled  to  recover  from 
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the  county  money  paid  out  for  the  use  of  a  team  hired 
and  used  by  him  for  such  purpose,  when,  upon  the  trial 
of  said  cause,  the  defendant-is  acquitted,  and  the  costs 
taxed  to  the  state,  including  the  costs  of  said  convey- 
ance, which  cost  is  included  by  the  sheriff  in  his  bill  of 
fees  and  expenses  for  the  service  of  said  warrant?" 

The  legal  propositions  submitted  under  the  second 
and  third  counts  of  the  petition  are  with  the  facts  sub- 
stantially the  same,  except  that  in  those  counts  the 
sheriff  used  his  own  team,  and  in  the  second  count  he 
seeks  to  recover  ^'for  the  proper  feeding  and  care  of 
said  team,"  and  in  the  third  for  ''the  reasonable  value 
of  the  use  of  said  team."  The  cause  was  before  the 
district  court  upon  a  demurrer  to  each  of  the  three 
counts  of  the  petition,  which  the  court  overruled  as  to 
the  first  count  of  the  petition,  and  sustained  it  as  to  the 
second  and  third  counts,  holding,  in  effect,  that  there 
could  be  a  recovery  for  money  expended  in  hiring  a 
team,  but  not  for  the  expenses  for  the  feeding  and  care 
of  his  own  team,  nor  for  the  use  of  the  same.  From  a 
judgment  in  harmony  with  the  rulings  both  parties 
appeal. — On  plaintiff's  appeal,  affirmed^  on  defendant's 
appeal,  reversed. 

Ira  T.  Martin^  for  plaintiff. 

Patrick  Farrellj  for  defendant. 

Gbangeb,  J. — The  questions  involve  a  construction 
of  the  law  as  to  the  compensation  of  sheriffs,  and 
chapter  94  of  Acts  of  the  Nineteenth  General 
Assembly,  is  upon  the  subject.  The  chapter  has  numer- 
ous provisions  providing  compensation  fpr  particular 
services,  and  also  provides  an  annual  salary  for  attend- 
ing courts,  **and  for  other  service  for  which  no  com- 
pensation is  allowed  by  law."  Section  4  of  the  act 
provides  for  compensation  for  serving  warrants,  in  the 
following  language:     ''For  each  warrant  served,  two 
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dollars,  and  the  repayment  of  any  amount  actually  paid 
out  by  him  as  necessary  expenses  in  executing  such 
warrant  as  sworn  to  by  the  sheriff.  K  service  of  the 
warrant  can  not  be  made,  the  repayment  of  all  neces- 
sary expenses  actually  paid  by  the  sheriff,  while 
attempting  in  good  faith  to  serve  such  warrant  within 
this  state,  and  such  reasonable  compensation  as  the 
board  of  supervisors  may  deem  just  and  equitable." 
Section  13  of  the  act  gives  ''mileage  in  all  cases  required 
by  law,  going  and  returning,  per  mile,  five  cents."  We 
do  not  think  the  personal  expenses  of  the  sheriff  in 
traveling  to  and  from  the  place  of  serving  the  warrant 
are  the  "necessaiy  expenses  in  executing  it,"  within 
the  meaning  of  the  act.  Certainly,  a  repayment  of 
money  paid  for  a  team  for  the  pereonal  conveyance  of 
the  sheriff  comes  no  more  within  the  meaning  of  the  act 
than  would  the  repayment  of  railroad,  boat,  or  stage 
fare,  or,  for  that  matter,  the  subsistence  of  the  sheriff 
in  going  to  and  returning  from  the  place  of  serving  a 
warrant;  and  it  is  not  claimed  that  such  expenses  are 
contemplated  by  the  law. 

The  law,  then,  does  not  mean  all  necessary  ex- 
penses, but  certain  expenses  that  are  to  be  sworn  to 
by  the  sheriff.  In  the  service  of  a  warrant  the  law 
contemplates,  in  all  cases,  a  loss  of  time,  for  which 
two  dollars  are  allowed,  and  that  there  may  be  expenses 
of  travel,  for  which  the  mileage  is  allowed.  These  are 
designed  as  full  compensation  for  the  service  and 
ordinary  expenses  of  the  sheriff.  They  may  in  some 
cases,  where  the  particular  service  is  considered  without 
reference  to  the  general  duties  of  the  sheriff,  seem 
inadequate,  and  this  is  perhaps  true  of  particular 
services  rendered  by  all  officers  where  fees  are  allowed ; 
but  the  design  of  the  law  is,  by  a  graduation  of  all 
fees,  to  make  the  entire  compensation  of  the  officer 
adequate  for  his  entire  service,  and  hence  the  mere 
fact  that  the  allowance  for  service  and  mileage  is  not  a 
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sufficient  compensation  for  the  time  given  and  the 
money  expended  is  not  controlling. 

There  are  often  expenses  other  than  those  usually 
incurred  in  the  service  of  a  warrant,  as  necessary  addi- 
tional expense  for  the  conveyance  of  the  person 
arrested,  his  subsistence,  and  perhaps  assistance  to 
make  the  arrest  or  retain  the  prisoner  after  the  arrest. 
Such  as  these  are  the  necessary  expenses  contemplated 
by  the  law,  for  which  there  is  to  be  a* 'repayment." 
We  are  clearly  of  the  opinion  that  the  sheriff  is  no 
more  entitled  to  repayment  of  money  expended  for  a 
team  for  his  personal  conveyance  than  he  would  be  to 
compensation  for  the  use  of  his  own  team.  It  is  true 
the  law  uses  the  term  * 'repayment,"  which  would  be 
applicable  to  the  case  of  hiring  or  expending  money 
for  a  team,  and  this  may  have  been  the  controlling 
thought  with  the  district  court;  but  we  are  not  pre- 
pared to  say  that  it  was  the  intent  of  the  law  to  provide 
that  in  case  a  sheriff  used  his  own  team  it  should  be 
without  compensation,  but  if  he  expended  money  for 
the  use  of  one  it  should  be  repaid.  It  is  the  use  of  the 
team  in  either  case,  and  there  is  no  reason  for  the  dis- 
tinction. What  we  have  said  applies  alike  to  the 
question  as  to  repayment  of  expenses  for  the  keeping 
and  care  of  the  sheriff's  team. 

The  plaintiff  makes  the  point  in  argument  that 
the  justice  of  the  peace  gave  judgment  for  these  claims, 
or  allowed  them  as  costs  in  the  criminal  proceeding, 
and  that  the  remedy  was  in  those  proceedings  to  avoid 
the  effect  of  such  allowance,  and  not  in  this.  It  is  suffi- 
cient to  say  that  the  court  has  certified  to  us  no  such 
question,  and  we  are  limited  to  the  considerations  of 
the  questions  certified. 

We  think  the  questions  certified  should  be  each 
answered  in  the  negative.  Our  considerations  lead  to 
the  following  conclusions:  On  the  plaintiff's  appeal 
the  judgment  is  affibmed;  on  the  defendant's  appeal 

it  is  BEVEBSED. 
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Habbiet  Bonson  et  al.j  Appellants,  v.  G^eobgb  W. 
Jones,  Appellee. 

1.  Title  to  Beal  Bstate:  bessrvation  of  MiNiKa  right  in  deed: 
ooNSTBUcnoK.  The  claimants  to  certain  real  estate,  while  the  title 
thereto  was  still  in  the  government,  transferred  all  their  interest 
therein  to  an  adverse  claimant,  reserving  to  themselves,  however, 
the  privilege  of  mining  and  drifting  any  crevice  or  range,  stmck  by 
them  on  their  own  ground,  through  the  land  conveyed,  and  reserving, 
further,  the  privilege  of  sinking  shafts  on  the  latter  by  paying  to  said 
grantee  one  sixth  of  all  the  mineral  discovered  or  raised  as  rent  on 
the  conveyed  premises.  Subsequently  said  grantee  acquired  title  to 
said  premises  from  the  government,  and  by  successive  conveyances, 
made  subject  to  the  rights  of  the  above  grantors,  they  became  the 
property  of  the  plaintiff's  devisor.  The  defendant  claims  to  have 
acquired  said  mining  right  by  purchase  from  said  grantors,  or  those 
claiming  under  them,  and  had  mined  on  said  premises  almost  contin- 
uously for  about  thirty  years  when  this  action  was  commenced  to 
quiet  the  title  thereto  in  the  plaintiffs.  Before  his  death  the  plain- 
tiff's devisor  paid  the  defendant  for  ore  mined  on  said  lands.  Held, 
that  the  reservation  in  said  original  deed  was  not  that  of  a  mere  life 
estate,  which  terminated  with  the  death  of  the  grantors  in  said  deed, 
nor  a  personal  privilege  or  license  only,  which  could  not  be  assigned, 
but  gave  the  grantors  and  their  grantees  a  continuing  right  to  mine 
through  said  premises^  limited  only  by  the  extent  of  the  range  that 
should  be  discovered. 

2.  :  :  .-:  BinLDiHOs  ebbotkd  oh  lands  of  anothi». 

No  right  being  reserved  in  said  original  deed  to  erect  buildings  on 
the  conveyed  premises  for  use  in  connection  with  the  mining  thereof, 
held,  that  the  burden  was  upon  the  defendant  to  show  that  the  privi- 
lege to  erect  houses  on  said  lands  was  necessary  to  the  right  to  work 
the  mine,  and  that,  in  the  absence  of  such  evidence,  the  title  to  a 
permanent  dwelling  on  said  premises,  voluntarily  erected  by  the 
defendant,  should  be  quieted  in  the  plaintiff. 

Appeal  from  Dubuque  District  Court. — Hon.  D.  J.  Len- 
EHAN,  Judge. 

Monday,  Octobeb  16,1893. 

Action  in  equity  to  quiet  in  the  plaintiffs  the  title 
to  certain  real  estate.    There  was  a  hearing  on  the  mer- 
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its,  and  a  decree  in  favor  of  the  defendant.    The  plain- 
tiffs appeal. — Modified  and  Affirmed. 

Bobt.  Bonson  and  B.  W.  Stewart^  for  appellants. 

WUUam  Oraham  and  John  Beery ^  for  appellee. 

RoBiKsoN,  C.  J. — The  plaintiflEs  claim  to  be  the 
absolute  and  unqualified  owners  of  mineral  lots  num- 
bered 264  and  -265  and  of  lot  numbered  1,  of  Union 
place,  a  subdivision  of  mineral  lot  numbered  268, 
all  in  Dubuque  county,  including  all  mineral  rights 
thereto  appertaining,  and  that  such  ownership  was 
acquired  by  them  as  devisees  of  Richard  Bonson, 
deceased.  The  lots  are  traversed  from  east  to  west 
by  a  vein  of  lead  ore  known  as  the  *'Karrick 
Range.''  The  defendant  concedes  that  the  plaintiflEs 
are  the  owners  of  the  lots,  subject  to  his  rights  therein, 
which  are  claimed  to  be  as  follows:  First,  the  title  in 
fee  to  Earrick  range  in  lot  1,  subject  to  the  obligation 
to  pay  to  the  plaintiffs  as  rent  one  sixth  of  the  mineral 
taken  therefrom ;  second^  the  title  in  fee  to  the  Ear- 
rick range  in  lots  264  and  265  subject  to  the  obligation 
to  pay  a  reasonable  mineral  rent  for  lot  265;  third,  the 
right  to  occupy  a  portion  of  the  surface  of  the  lots  for 
the  dwellings  of  workmen.  The  defendant  asks  that 
his  interest  in  the  Earrick  range  be  established  as 
against  the  plaintiffs.  The  plaintiffs,  by  way  of  reply, 
claim  that  whatever  right  the  defendant  may  have  had 
in  the  properly  has  been  forfeited.  The  district  court 
decreed  that  the  plaintiffs'  bill  be  dismissed,  and  that 
'*the  defendant's  mineral  and  mining  interest  in  lot 
264  and  mining  right  in  lot  265  and  lot  1,  Union  place, 
is  hereby  established,  subject  to  the  payment  to  the 
plaintiffs  of  one  sixth  rent  in  said  lot  1,  and  a  reason- 
able rent  in  lot  265." 

I.  On  the  twenty-seventh  day  of  February,  1847, 
William  Carter  entered  into  an  agreement  in  writing 
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with  George  W.  Starr  and  John  T.  Cook,  which  was 
duly  acknowledged  and  recorded,  a  copy  of  which 
is  as  follows: 

' 'Memorandum  of  agreement  made  and  entered 
into  this  twenty-seventh  day  of  February,  1847, 
,  m      *      .     between  Wm.  Carter,  of  Dubuque  county, 

1.  TiTLB  to  real       ^  ^^,  /  ^^-.^^ 

^ItiSi'Jf^-  Iowa,  of  the  one  part,  and  Geo.  W.  Starr 
?^:*Soi^  "  aiid  John  T.  Cook  of  the  other  part,  as 
structioii.  follows,  to  wit:  The  said  Wm.  Carter, 
for  and  in  consideration  of  certain  transfers,  relinquish- 
ments and  stipulations  hereinafter  mentioned,  made  by 
said  Starr  and  Cook,  party  of  the  second  part,  to  him, 
the  said  Carter,  party  of  the  first  part,  doth  hereby 
relinquish,  release  and  transfer  to  tbe  said  Starr  and 
Cook  all  his  right,  title  and  interest  to  all  the  ground 
or  mineral  lots  heretofore  claimed  by  him,  and  con- 
tested by  the  said  Starr  and  Cook,  and  also  to  a  strip 
or  piece  of  land  being  on  the  north  side  of  said  ground 
in  contest  between  the  said  parties,  and  between  the 
northern  boundary  of  said  ground  and  a  line  run  or 
surveyed  by  Mr.  Calhoun  during  the  past  year,  and 
also  a  strip  or  piece  of  land  lying  on  the  south  side  of 
said  ground  in  contest,  and  between  the  northern 
•boundary  of  the  same  and  the  middle  of  the  main  pub- 
lic road,  the  three  pieces  or  parcels  of  land  making  one 
tract,  which  is  to  extend  west  towards  the  said  Carter's 
inclosed  farm,  to  within  fifteen  feet  of  the  fence  now 
inclosing  said  Carter's  farm  on  the  east  side.  And  the 
said  Starr  and  Cook  do  hereby  release,  relinquish  and 
transfer  to  the  said  Carter  all  their  right,  title  and  inter- 
est and  claim  to  all  the  ground  now  claimed  by  said 
Carter,  and  on  which  they,  the  said  Starr  and  Cook, 
heretofore  claimed  a  mining  right,  lying  west  of  said 
line  fifteen  feet  east  of  the  fence  now  inclosing  said 
Carter's  farm,  reserving  or  still  holding  and  enjoying 
the  privilege  of  mining  and  drifting  any  crevice  or 
range  struck  by  them  on  their  own  ground  through 


Oct.  1893]  BoNSON  V.  Jones.  383 

said  Carter's  ground,  with  the  privilege  of  sinking 
shafts  on  said  Carter's  ground  by  paying  to  said  Carter 
one  equal  sixth  portion  of  all  mineral  discovered  or 
raised,  as  rent  on  said  Carter's  ground,  lying  west  of 
the  line,  fifteen  feet  east  of  the  fence.  And  it  is  fur- 
thermore agreed  upon,  by  and  between  the  said  parties, 
that  a  road  thirty  feet  wide,  extending  fifteen  feet 
either  side  from  the  division  line,  now  fifteen  feet  east 
of  said  Carter's  fence,  shall  be  kept  open  and  unin- 
closed  for  the  purpose  of  a  road.  In  witness  whereof 
the  said  parties  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  and  above  written. 

''William  Caetee, 
"Geo.  W.  Staeb, 
"John  T.  Cook. 
"In  presence  of;  W.  Lewis,  Thomas  H.  Benton,  Jr.'' 
The  appellee,  to  support  his  claim  to  lot  1,  Union 
place,  relies  especially  upon  the  reservation  made 
by  Starr  and  Cook,  in  words  as  follows:  "Reserving 
or  still  holding  and  enjoying  the  privilege  of  run- 
ning and  drifting  any  crevice  or  range  struck  by 
them  on  their  own  ground  through  said  Carter's 
ground,  with  the  privilege  of  sinking  shafts  on  said 
Carter's  ground  by  paying  to  said  Carter  one  equal 
sixth  portion  of  all  mineral  discovered  or  raised,  as 
rent  on  said  Carter's  ground."  On  the  thirteenth  day 
of  March,  1847,  Carter  became  the  owner  in  fee  of  lot 
268,  also  known  as  "Carter's  Field,"  by  purchase  from 
the  United  States.  In  the  year  1856  the  lot  was  sub- 
divided, and  lot  1  of  Union  place  was  made  one  of  the 
subdivisions.  In  October  of  that  year.  Carter  conveyed 
to  C.  H.  Booth  lot  1,  by  a  warranty  deed,  subject  to 
an  incumbrance,  described  as  "a  certain  agreement 
entered  into  between  myself  and  Geo.  W.  Starr  and 
John  T.  Cook  on  the  twenty-seventh  day  of  Feb- 
ruary, 1847,  and  recorded,"  etc.  In  June,  1877,  Booth 
conveyed  the  lot  to  Eichard  Bonson  by  a  warranty  deed, 
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subject  to  an  incumbrance^  described  the  same  as  in 
the  deed  to  Booth. 

Lot  264,  sometimes  called  the  ^* Starr  Lot,"  east  of 
and  adjoining  lot  1,  was  purchased  of  the  United 
States  by  George  L.  Nightingale  and  William  Carter, 
and  by  them  conveyed  to  Starr  on  the  twenty-fifth  day 
of  March,  1847.  Lot  265,  otherwise  known  as  the 
*'Levi  Lot,"  east  of  and  adjoining  lot  264,  was  pur- 
chased of  the  United  States  by  Nightingale  on  the 
twelfth  day  of  March,  1847,  and  in  March,  1848,  it  was 
conveyed  to  A.  Levi.  In  May,  1848,  Starr,  Levi  and 
one  John  Noel  entered  into  an  agreement,  of  which 
the  following  is  a  copy: 

** Articles  of  agreement  made  and  entered  into  by 
and  between  George  Starr  and  John  Noel  and  Alex- 
ander Levi,  all  of  the  city  and  county  of  Dubuque, 
state  of  Iowa,  witnesseth,  that  the  said  Starr,  Noel  and 
Levi  covenant  and  agree  with  each  other  to  dig  and 
mine  in  partnership  the  following  land  and  mineral 
ground,  lying  and  being  situated  in  the  county  of 
Dubuque,  and  known  as  the  'Levi  Lot,'  or  mineral  lot 
265,  also  the  'Starr  Lot,'  or  264,  lying  immediately 
west  and  adjoining  the  Levi  lot,  and,  finally,  so  much 
of  the  ground  through  William  Carter's  field  as  was 
granted  by  the  said  Carter  to  the  said  Starr  for  mining 
purposes,  which  grant  was  made  by  an  instrument  of 
writing  between  the  said  Carter  and  Starr,  bearing  dat^ 
the  twenty-seventh  day  of  February,  1847.  And  the 
said  Starr,  Noel,  and  Levi  are  to  do  an  equal  portion 
of  the  work,  and  pay  an  equal  portion  of  all  expenses 
necessary  to  carry  on  the  mining  on  any  of  the  land 
above  described,  and  to  share  equally,  after  paying  the 
ground  rent,  all  the  mineral  which  may  be  discovered 
by  or  through  them  on  the  land  aforesaid;  the  rents  to 
be  paid  are  as  follows:  On  the  Levi  lot  one  fourth, 
on  the  Starr  lot  one  fourth,  and  on  the  Carter  field 
one  sixth,  of  all  the  mineral  raised  or  taken  out  of  the 
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respective  lots,  and  the  rents  aforesaid  shall  be  paid 
over  and  delivered  up  to  the  respective  owners  of  the 
same,  each  owner  to  have  all  the  rents  arising  from  his 
own  lot.  It  is  farther  agreed  by  the  parties  that  this 
instrument  of  writing  shall  be  irrevocable  so  long  as 
there  remains  a  prospect  of  making  mineral  discoveries, 
or  the  mineral  is  worked  out,  or  the  mineral  in  sight. 
In  witness  whereof  the  aforesaid  have  hereunto  set 
their  hands  and  seals,  this  thirty-first  day  of  May,  1848. 

''Geobge  W.  Stabb. 
"John  Noel. 
"Alex.  Levi. 
"Executed  in  presence  of  L.  Nadean.^^ 

In  some  manner  not  fully  disclosed  by  the  record, 
Oeorge  W.  Samuels  acquired  an  interest  in  the  mining 
right  in  controversy,  which  has  been  transferred  to  the 
defendant.  George  W.  Karrick  at  one  time  had  an 
interest  in  the  same  right,  but  through  conveyances, 
which  need  not  be  described,  the  defendant  acquired 
his  interest,  and  also  that  of  Starr,  Levi,  and  Noel,  in 
the  same  right.  Whether  Cook  ever  made  a  formal 
transfer  of  the  rights  he  acquired  under  the  Carter 
agreement  does  not  appear.  The  plaintiffs  do  not 
claim  to  have  acquired  it,  unless  by  operation  of  law 
on  the  death  of  Cook.  The  defendant  testifies  that 
about  the  year  1855  the  right  in  controversy  was  owned 
by  Samuels,  Karrick,  Starr,  and  Levi;  that  at  different 
times  he  purchased  their  interests,  and  about  the  year 
1860  became  the  sole  owner  of  the  right.  The  case  of 
Levi  V.  Karrick^  13  Iowa,  345,  grew  out  of  transactions 
involving  the  use  of  the  right  before  he  claims  to  have 
become  its  sole  owner. 

The  appellants  contend  that  the  title  to  the  prop- 
erty claimed  by  the  defendant  was  Vested  in  the  general 
government  when  the  Carter  agreement  was  made,  in 
February,  1847 ;  that  the  agreement  merely  transferred 
certain  alleged  rights  without  words  of  warranty,  and 
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that  it  was  not  eflEectual  to  transfer  any  interest ;  that 
the  description  of  the  property  conveyed  was  so  indefi- 
nite that  no  surveyor  could  locate  the  property;  and 
that  the  agreement  was  without  effect  as  a  conveytoce 
for  that  reason.  The  appellants  further  claim  that  the 
agreement  transferred  to  Starr  and  Cook  at  most,  only 
a  life  estate,  which  has  been  terminated  by  their  death; 
that  the  interest  transferred  was  only  a  license,  personal 
in  its  nature,  which  was  revoked  by  assignment,  if  not 
terminated  by  the  death  of  the  licensees;  that  the 
interest  of  the  defendant,  if  anything,  was  that  of  a 
tenant,  which  has  been  terminated  by  a  denial  of  the 
title  of  his  landlord. 

It  must  be  admitted  that  there  are  defects  in  the 
paper  title  of  the  defendant,  but  it  is  clear  he  has  been 
in  possession  of  the  right  in  question,  by  himself  and 
tenants,  under  a  claim  of  ownership  adverse  to  all 
others,  for  about  thirty  years.  The  Carter  agreement, 
which  is  the  foundation  of  his  title,  was  evidently  made 
in  settlement  of  conflicting  claims  to  mineral  lands 
which  the  parties  to  it  had  been  making.  The  descrip- 
tion of  the  property  conveyed,  although  somewhat 
indefinite  in  terms,  seems  to  have  been  sufficiently  full 
and  specific  for  all  practical  purposes,  when  applied  to 
the  property  to  which  it  referred.  There  is  no  sugges- 
tion that  any  difficulty  has  been  met  in  ascertaining 
that  property.  On  the  contrary,  possession  of  the 
Earrick  range  was  held  when  the  agreement  was  made, 
or  was  taken  soon  after  that  time  by  parties  through 
whom  the  defendant  claims,  and  has  been  held  contin- 
uously since. 

The  agreement  reserved  to  Cook  and  Starr,  not  a 
mere  life  estate,  but  the  right  to  work  through  the 
ground  yielded  to  Carter  any  crevice  or  range  struck 
by  them  on  their  own  ground,  and  the  Karrick  range 
was  so  struck.  The  privilege  or  right  thus  reserved 
was  limited  only  \>y  the  extent  of  the  range  which 
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should  be  discovered.  This  is  shown  in  part  by  the 
construction  placed  upon  the  agreement  by  the  parties 
to  it  and  their  immediate  successors  in  interest.  The 
defendant  has  caused  the  range  to  be  worked  almost 
continuously  since  he  purchased  it.  His  share  of  the 
mineral  raised  was  delivered  to  Richard  Bonson,  the 
devisor  of  the  plaintiflEs,  a  smelter,  who  recognized  the 
right  of  the  defendant  to  the  range,  and  paid  him  for 
the  mineral.  As  against  the  defendant  the  plaintiffs 
acquired  no  rights  by  the  will  of  Richard  Bonson  which 
he  could  not  have  asserted,  and  he  purchased  the  land 
with  knowledge  of  the  rights  of  the  defendant.  His 
title  to  it,  subject  to  the  claims  now  made  by  the 
defendant,  has  not  been  denied  by  the  latter,  and  his 
rights  have  not  been  terminated  by  the  death  of  the 
parties  to  the  Carter  agreement,  nor  by  any  act  on  his 
part.  He  has  been  in  quiet  and  peaceable  possession 
of  the  range,  under  a  claim  of  right,  too  long  to  be  dis- 
turbed now. 

II.    The  petition  alleges  that  the  defendant  erected 

a  frame  house  on  lots  264  and  265,  less  than  two  years 

before  this  action  was  commenced,  with- 

**  b^idi^a      '  out  authority  from  the  plaintiffs,  and  that 

erected  on,.  .  •  ...  11. 

lands  of  he  is  now  m  possession  of  it,  and  has  ten- 

anotner. 

ants  living  therein.  The  defendant,  in  his 
answer,  admits  that  these  allegations  are  true,  and 
avers  that  he  erected  the  house  by  virtue  of  his  owner- 
ship of  an  interest  in  the  lots.  The  pleadings  justify 
the  presumption  that  the  house  is  a  permanent  struct- 
ure, which  must  be  regarded  as  a  part  of  the  lots  upon 
which  it  stands.  The  defendant  states  as  a  witness 
that  he  claims  the  right  to  erect  shanties  on  the  surface 
of  the  lot  for  his  men  to  live  in,  but  no  evidence  was 
offered  to  show  the  character  of  the  house,  nor  the  pur- 
pose for  which  it  was  built,  nor  that  it  is  used  in  con- 
nection with  the  working  of  the  range.  The  Carter 
agreement  does  pot  in  terms  reserve  the  right  to  eroct 
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buildings  upon  the  surface  of  the  land,  and,  if  there 
was  such  a  reservation,  it  was  implied  as  appurtenant 
to  the  right  which  was  expressly  reserved.  Nothing  in 
the  evidence  submitted  shows  that  the  privilege  of  erect- 
ing houses  was  necessaiy  to  the  right  to  work  the  mine, 
nor  that  such  privilege  was  ever  claimed  by  the  defend- 
ant until  recently.  From  what  source  he  claims  the 
privilege  does  not  appear.  The  burden  was  on  him  to 
show  that  he  had  a  right  to  erect  and  maintain  a  house, 
and  that  he  has  failed  to  do.  The  house  was  erected 
by  him  voluntarily,  with  knowledge  of  his  legal  rights, 
and  must  be  regarded  as  a  part  of  the  realty  owned  by 
the  plaintiflEs.  Therefore  the  district  court  erred  in  not 
adjudging  the  title  to  the  house  to  be  in  the  plaintiffs, 
and  in  failing  to  quiet  the  title  thereto  in  them. 

The  appellants  complain  that  the  decree  was  not 
sufficiently  specific  in  defining  the  rights  of  the  defend- 
ant in  the  Karrick  range.  That  objection  should  have 
been  made  in  the  district  court,  and,  as  it  was  not,  will 
not  be  further  considered  by  us. 

The  decree  of  the  district  court  is  modified  and 

AFFIBMED, 


Appellants. 


189    888 
f?  ^     Oba  M.  Wilcox,  Appellee,  v.  Sarah  E.  Wilcox  et  al<, 

189  388 
98  _40, 

89  388 
105  374 

aiiie^'       !•  Bstates  of  Decedents:  homestead:   widow's  election  after 
-gg-~i  MOBTOAOE  OP  DISTRIBUTIVE  s^ARB.    Where,  flve  years  after  the  death 

di3i  17^  of  her  husband,  and  while  continuing  to  occupy  the  homestead,  a 

widow  executed  a  mortgage  upon  her  undivided  one  third  interest  in 
her  husband's  estate,  and  afterwards  executed  another  mortgage  upon 
the  same  and  the  undivided  interest  of  one  of  the  heirs,  which  she, 
with  another  heir,  had  acquired  by  conveyance,  and  thereafter  the 
widow  filed  a  petition  to  have  such  distributive  share  set  apart  to  her, 
and  s  decree  was  entered  according  to  her  prayer,  but  was  subse- 
quently  set  aside  on  the  petition  of  one  of  the  heirs,  held,  that  she 
oould  not  thereafter  make  her  election  to  tftke  the  homestead,  and 
thus  defeat  the  lien  of  said  mort{;&Kes, 
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2.  :  dowbr:  Bomestxad:  election.    The  primary  interest  of  a 

widow  in  her  husband's  esl^ate  is  her  distribntiye  share,  and  an  eleo- 
tion  is  necessary  only  when  she  desires  to  take  the  homestead  in  lien 
of  dower;  bnt  there  may  be  an  express  eleetion  to  take  the  distrib- 
utive share,  and  any  act  indicating  such  election  will  negative  an  in- 
tention to  take  the  homestead,  though  continuing  to  occupy  it  for  a 
number  of  years. 

Appeal  from  Mahaska  District  Court. — Hon.  A.  E. 
Dewey  and  Hon.  D.  Eyan,  Judges. 

Monday,  Octobeb  16, 1893. 

Willis  C.  Wilcox  died  in  1881,  seized  of  about 
one  hundred  and  twenty-five  acres  of  land,  of  which 
forty  acres  constituted  his  homestead.  He  left  surviv- 
ing him  a  widow,  Sarah  E.  Wilcox,  and  seven  children, 
among  whom  were  the  plaintiflE,  Ora  M.,  and  William 
H.  and  Eichard  D.  Wilcox.  All  the  land  is  in  one 
tract,  and  has  since  been  occupied  by  the  family.  No 
administration  was  ever  had  on  his  estate.  This  suit 
is  by  one  of  the  heirs,  and  is  for  a  partition  of  the  land. 

A  distribution  of  the  land  among  the  widow  and 
all  the  heirs  would  give  to  her,  the  widow,  seven 
twenty-firsts,  and  to  each  of  the  heirs  two  twenty-firsts. 
Since  the  death  of  Wilcox,  Eichard  D.  has  conveyed 
his  interest  to  his  mother  and  William  H.  Wilcox,  so 
that  each  has  one  half  thereof,  or  an  additional  one 
twenty-first  part  of  the  land,  making  the  widow^s 
interest  eight  twenty-firsts,  and  that  of  William  H. 
Wilcox  three  twenty-firsts.  The  petition  for  partition 
represents  that  the  widow  is  entitled  to  the  use  and 
occupancy  of  the  homestead  during  her  natural  life, 
and  that  she  desires  to  occupy  the  same  in  severalty, 
and  a  confirmation  of  shares  is  asked  on  the  basis  of 
this  homestead  right  to  the  widow,  which  would  make 
the  shares,  outside  of  the  homestead  forty  acres,  as 
foUows:  To  the  widow  one  fourteenth,  to  W.  H. 
Wilcox  three  fourteenths,  and  to  the  five  heirs  each 
one  seventh. 
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On  the  twenty-ninth  day  oif  April,  1887,  the 
widow  executed  a  mortgage  to  C.  P.  Searle  on  the 
undivided  one  third  of  all  the  land  for  one  thousand, 
two  hundred  doUars,  who  afterwards  assigned  the 
mortgage  to  one  Buxton,  who  is  a  defendant.  On  the 
second  day  of  February,  1888,  the  widow  and  William 
H.  Wilcox  made  a  mortgage  to  B.  F.  Hostetter  for  one 
thousand,  five  hundred  and  three  dollars,  and  twenty- 
three  cents  on  the  '^undivided  thirteen  twenty-firsts" 
of  all  said  lands,  subject  to  the  mortgage  to  Searle 
given  by  the  widow.  On  the  seventh  day  of  Decem- 
ber, 1888,  the  widow  filed  her  petition  in  court  to  have 
set  oS  to  her  one  third  of  the  land  as  her  distributive 
share  of  the  real  estate  under  the  law,  and  also  her 
interest  therein  because  of  her  purchase  from  Richard 
D.  Wilcox,  and  a  decree  was  entered  to  that  effect. 
The  decree  was  afterwards,  on  motion  of  W.  H.  Wilcox, 
set  aside,  because  of  a  failure  of  service  on  him,  and 
afterwards  the  widow  withdrew  her  petition,  and  no 
further  action  was  taken  in  that  proceeding.  The 
mortgages  were  each  foreclosed,  the  lands  sold  on 
execution,  and  deeds  given  in  pursuance  thereof. 
Buxton  and  the  representatives  of  Hostetter,  now  de- 
ceased, are  parties  defendant,  and  by  answer  insist  on 
the  validity  of  their  respective  mortgages,  under  the 
facts  of  their  execution,  and  the  election  by  the  widow 
in  her  proceeding  to  have  set  off  to  her  her  distributive 
share.  The  decree  of  the  district  court  sustained  the 
claim  of  the  widow  to  a  homestead  right,  and  denied 
partition  in  regard  thereto;  the  effect  of  the  decree 
being  to  discharge  the  widow's  share  in  the  estate  from 
the  operation  of  the  mortgages  and  proceedings  there- 
under, except  as  to  one  fourteenth  thereof,  purchased 
from  Richard  D.  Wilcox.  J.  E.  Buxton  and  L.  A.  and 
H.  H.  Hostetter,  administrators,  appeal. — Modified 
and  Affirmed. 
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John  F.  (6  W.  B.  Lacey^  for  appellants. 

Seevers  d  SeeverSj  for  Ora  M.  Wilcox,  appellee. 

L.  C.  Blanchard,  for  Ealbach  &  Son,  appellees. 

Gbangeb,  J. — ^A  few  facts  will  bring  us  to  the 
pivotal  question.    Something    more  than  five  years 
1.  B8TATB8  of  de-  ^^fter  the  death  of  her  husband,  the  widow, 
hSmestoad:      Sarah  E.  Wilcox,  made  to  Searle  a  mort- 
Zon^SiT^  gage  on  what  would  be  her  distributive 
totrSu&re     sharc    in     her    husband's    estate,     and 
obtained  one  thousand  two  hundred  dol- 
lars, and  warranted  the  title  against  all  persons  whom- 
soever.    Soon  after,  she  placed  another  mortgage  on 
the  same  and  the  one  fourteenth  obtained  from  Richard 

D.  Wilcox,  and  received  upwards  of  one  thousand, 
five  hundred  dollars.  It  is  not  to  be  even  doubted 
that  these  mortgages  were  given  with  the  understand- 
ing that  she  had  determined  to  take  her  distributive 
share  in  the  real  estate.  Soon  after,  she  filed  her 
petition  to  have  such  share  set  apart  to  her,  and  a 
formal  decree  was  entered  to  that  effect.  In  her  peti- 
tion for  distribution  she  says  **that  the  plaintiff,  Sarah 

E.  Wilcox,  is  entitled  to  dower  in  said  real  estate,  to 
wit:  The  undivided  one  third  thereof  in  fee  simple,  in 
value,  and  she  elects  and  avers  that  the  same  should  be 
set  off  to  her  in  these  proceedings  in  fee  simple, 
to  be  absolutely  hers.''  She  now  seeks,  by  with- 
drawing her  petition,  to  take  her  homestead  right, 
and  defeat  the  mortgagees  of  the  security  she  so  sol- 
emnly pledged,  and  without  any  proffer  to  return  the 
money  obtained.  It  is  important  to  know  upon  what 
theory  of  the  law  it  can  be  done. 

McDonald  v.  McDonaldj  76  Iowa,  137,  is  cited  for 
the  support  of  such  a  rule.  Egbert  v.  Egbert^  85  Iowa 
525|  expressly  qualifies  the  apparent  scope  of  some  Ian- 
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guage  in  that  case,  from  which  is  deduced  a  broad  rule 
that,  so  long  as  the  homestead  is  occupied  by  tiie 
widow,  there  can  be  no  such  election  to  take  the  dis- 
tributive share;  that  a  mortgage  on  the  homestead,  as 
a  part  of  the  distributive  share,  will  be  valid  before  the 
share  is  actually  set  apart.  The  qualification  goes  to 
the  right  of  an  election  to  take  the  distributive  share 
during  such  occupancy,  and  authorizes  it.  She  may 
elect  by  having  the  distributive  share  set  apart  **or 
otherwise  make  an  election.^'  The  right  of  occupancy 
continues  until  the  homestead  is  otherwise  disposed  of. 
Code,  section  2007.  It  is  not  so  disposed  of  as  to 
defeat  the  right  of  occupancy  until  the  distributive 
share  is  set  off.  Code,  section  2008.  We  think  no 
case  is  to  be  found  in  which  it  is  held  that  the  law  so 
ties  the  hands  of  a  survivor,  entitled  to  homestead 
rights,  that  he  or  she  may  not  so  contract  with  refer- 
ence to  a  distributive  share  that  the  homestead  right 
may  be  defeated.  See  Small  v.  Wicks^  82  Iowa,  744. 
In  Darrqh  v.  Cunningham^  72  Iowa,  123,  it  is  held  that 
an  election  in  a  will,  and  by  declarations  during  occu- 
pancy, would  not  so  defeat  the  homestead  character  as 
to  render  it  liable  for  debts.  That  case  cites  Burdick  v. 
Kentj  52  Iowa,  583,  and  Bradshaw  v.  Hurst,  57  Iowa, 
745,  both  of  which  have  reference  to.homestead  prop- 
erty being  liable  for  debts.  Mobley  v.  Mohley,  73 
Iowa,  654,  is  not  of  a  different  import,  but  is  deter- 
mined upon  the  authority  of  the  last  cited  cases.  The 
holding  in  Schlarb  v.  Holderhaum,  80  Iowa,  394,  does 
not  support  the  conclusion  claimed  by  the  appellee  in 
this  case.  The  only  case  to  be  relied  upon  is  that  of 
McDonald  v.  McDonald,  76  Iowa,  137,  which  was 
expressly  modified  in  the  Egbert  case  so  as  to  permit 
an  election  in  other  ways  than  by  an  actual  setting  off 
of  the  distributive  shares.  We  attach  great  importance 
to  the  contractual  relation  of  the  parties  in  this  case, 
which  relation  existed,  it  is  true,  in  the  McDonald  case^ 
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but  in  that  case  there  was  no  election  to  take  the  distrib- 
utive share,  except  in  so  far  as  one  should  be  inferred 
from  the  fact  of  making  the  mortgage,  while  in  this 
case  there  is  the  same  inference,  followed  by  an  express 
declaration  of  record  to  that  effect,  from  which  the 
finding  may  be  made  that  the  election  was  in  pur- 
suance of  the  contract.  A  rule  of  law  that  would  per- 
mit such  an  election  to  be  withdrawn  with  an  effect,  if 
not  a  purpose,  to  defeat  the  obligations  of  contract, 
would  be  violative  of  every  principle  of  natural  justice. 
No  equitable  thought  is  suggested  in  support  of  a  rule 
permitting  the  widow  to  thus  prove  false  to  her  obliga- 
tions, but  only  the  force  of  a  claimed  precedent  in  some 
of  the  cases  cited.  We  are  clear  that  the  adjudications, 
considered  together,  support  no  such  rule. 

Some  misapprehension  arises  from  different  state- 
ments as  to  the  right  of  occupancy  of  the  homestead 
under  the  provisions  of  Code,  sections 
*•  h^eJSIdV  2007,  2008.  It  does  not  follow  from  the 
^  ^^'  language  of  those  sections,  nor  the  hold- 
ings thereunder,  that  an  election  may  not  be  made  to 
take  the  distributive  share  before  it  is  actually  set  off. 
In  the  Egbert  casej  as  well  as  others,  the  thought  is 
prominent  that  the  right  to  the  distributive  share  is 
primary;  that  the  election  should  be  as  to  the  home- 
stead, and  that  a  right  to  a  distributive  share  is 
only  defeated  when  a  homestead  election  is  made ;  but, 
of  course,  there  may  be  an  act  indicating  an  election  to 
take  the  distributive  share,  and  that  is  what  is  meant 
when  the  term  is  used,  and  not  that  such  an  election  is 
necessary  to  secure  it.  In  this  case  there  was  this 
express  election  to  take  the  distributive  share,  whichl 
proves  unmistakably  that  at  that  time  there  was  noi 
election  to  take  the  homestead,  and  that  the  then  occu- 
pancy was  only  during  the  time  it  was  being  '^disposed 
of  according  to  law,''  that  is,  being  set  off.  Conced- 
ing that,  in  the  absence  of  her  contract,  she  might 
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recede  from  it,  and  resume  or  adopt  a  permanent  occu- 
pancy of  the  homestead,  she  should  not  be  permitted 
to  do  so  in  violation  of  her  voluntary  obligation  to  the 
contrary.  Our  conclusion  is  that  the  respective  shares 
should  be  confirmed  on  a  ba^is  of  a  distributive  share 
to  the  widow,  and  not  on  that  of  a  homestead  right, 
and  partition  be  had  accordingly. 

By  a  stipulation,  the  case,  as  to  other  questions 
involved  in  this  appeal,  is  to  stand  affirmed,  and  a  final 
decree  is  to  be  entered  in  the  district  court  in  accord 
with  this  opinion,  and  it  is  remanded  for  that  purpose. 
Modified  and  Affibmed. 


Emma  B.  Nichols,  Appellee,  v.  A.  W.  Thomas, 
Appellant.  « 

1.  Liquor  Nuisance:  in  junction:  kyidinob.  Evidenoe  that  per- 
sons in  the  habit  of  drinking  intoxicating  liqaors  freqaented  the 
defendant's  premises,  that  people  were  seen  there  intoxicated,  that 
the  place  had  the  reputation  of  being  a  saloon,  and  that  its  general 
appearance,  and  the  odor  therefrom,  indicated  to  passers-by  that 
intoxicating  liquors  were  sold  there,  held,  sufficient  to  support  a  find- 
ing that  the  defendant  was  engaged  in  the  illegal  sale  of  intoxicating 
liquors,  although  there  was  no  direct  evidence  that  the  defendant 
sold  intoxicating  liquor,  and  the  defendant  testified  that  the  liquor 
drank  upon  the  premises  was  brought  there  by  others. 

2.  :  :  attorney  fbks.    An  attorney  fee  of   one  hundred 

dollars  for  the  plaintiflTs  attorney  in  such  case  is  not  excessiye  where 
it  appears  that  the  case  was  vigorously  contested,  and  that  four  days 
were  required  for  the  hearing,  for  a  preliminary  injunction,  and  for 
final  trial. 

Appeal  from  Floyd  District  Court. — Hon.  J.  C.  Sheb- 
wiN,  Judge. 

Monday,  October  16,  1893. 

Action  to  enjoin  a  saloon  nuisance.  There  was  a 
decree  for  the  plaintiff,  and  the  defendant  appeals. — 
Affirmed. 
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J.  S.  Booty  for  appellant. 

JEllis  (&  Ellis  J  for  appellee. 

Granger,  J. — ^I.  The  controversy  is  as  to  the  suf- 
ficiency of  the  evidence  to  warrant  a  finding  that  the 
1.  LiQuoBnui-  defendant  was  engaged  in  the  sale  of 
jSS^ioS:"  intoxicating  liquors  contrary  to  law.  It 
eridence.  jg  made  to  appear  that  the  defendant  kept 
a  billiard  saloon  and  sold  ginger  ale.  There  is  no 
direct  testimony  that  he  sold  intoxicating  liquor.  It 
does  appear  that  persons  in  the  habit  of  drinking  such 
liquor  frequented  his  place  of  business,  and  people  were 
seen  to  leave  there  intoxicated.  The  general  appear- 
ance of  the  place  in  many  respects  and  the  odor  there- 
from, indicated  to  passers-by  that  intoxicating  liquoi*s 
were  sold  there,  and  there  is  evidence  that  it  had  the 
reputation  of  being  such  a  place.  The  defendant  him- 
self admits  that  liquor  had  been  drank  there,  but  he 
says  that  he  did  not  keep  it;  that  it  was  brought  there 
by  others,  and  * 'taken  out  back.'^  With  the  fact 
established  that  liquor  was  drank  there,  and  we  are  war- 
ranted in  saying  that  it  was  done  to  quite  an  extent,  to 
give  the  place  its  general  reputation  and  appearance, 
we  are  led  to  believe,  though  upon  quite  meager  testi- 
mony, that  the  place  was  maintained  as  a  nuisance.  It 
is  hardly  probable  that  persons  would  purchase  liquor 
elsewhere,  and  seek  out  the  defendant's  place  to  drink 
it  and  become  intoxicated  to  such  an  extent  as  to  stamp 
his  place,  in  the  estimation  of  people,  as  a  liquor 
saloon,  if  it  was  kept  exclusively  for  other  purposes. 
If  we  are  mistaken  as  to  the  facts,  it  is  because  the 
defendant  has  permitted  surroundings  and  a  course  of 
conduct  consistent  with  his  guilt.  We  think,  as  did 
the  district  courts  that  the  fact  of  the  nuisance  is 
established. 
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II.    The  court  allowed  an  attorney's  fee  of  one 
hundred  dollars,  and  it  is  claimed  to  be  excessive.  The 

J  . .  ^j.   testimony  shows  that  on  a  hearing  for  a 

torneyfees.  preliminary  injunction  and  on  the  final 
trial  about  four  days  were  used,  including  some  pre- 
paratory work.  The  testimony  shows  that  it  was 
worth  twenty-five  dollars  per  day.  The  case  seems  to 
have  been  quite  vigorously  contested,  and  in  any  other 
case  we  do  not  think  such  a  fee  would  be  regarded  as 
unreasonable.  The  law  permits  a  reasonable  fee.  The 
judgment  is  affibhed. 


I  In  the  Matteb  of  the  Estate  of  Elizabeth  P. 

|ii2   5o|  CoNBAD,  Deceased. 

Life  Insurance:  pouct:  ookstruotion:  death  ov  binxfioiart: 
INTEREST  OF  HEIRS.  A  polioy  of  life  insuranod  was,  by  its  terms,  pay- 
able to  a  beneficiary  named  therein,  or  to  her  "legal  representatiyes/' 
upon  the  death  of  the  insured;  or,  if  the  benefioiary  was  not  then  liv- 
ing, to  her  children,  or  to  their  guardian.  The  only  child  of  the  ben- 
eficiary died,  leaving  two  children;  and  thereafter,  but  bef6re  the 
death  of  the  insured,  the  beneficiary  died.  Held,  that,  upon  the 
death  of  the  insured,  the  insurance  did  not  become  apart  of  the  assets 
of  the  estate  of  the  beneficiary,  but  passed  to  the  grandchildren  by 
the  law  of  descent. 

Appeal  from  Des  Moines  District  Court. — ^HoN.  James 
D.  Smythe,  Judge. 

Monday,  Octobeb  16, 1893. 

This  case  involves  the  right  of  S.  E.  Nixon  and 
another,  who  are  creditors  of  the  estate  of  Elizabeth  P. 
Conrad,  deceased,  to  payment  of  their  claims  from  the 
avails  of  a  life  insurance  policy  upon  the  life  of  the  hus- 
band of  the  deceased.  The  district  court  decided  that 
said  fund  did  not  belong  to  the  estate  of  the  said  Eliza- 
beth P.  Conrad,  and  from  that  decision  the  claimants 
appeal.— 4^;7uerf. 
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A.  M.  AntrohuSy  for  appellants. 
Newman  A  Blake,  for  appellee. 

BoTHBOCK,  J. — ^The  facts  necessary  to  determine 
the  rights  of  the  parties  are  as  follows:  On  the  third 
day  of  February,  1877,  John  Conrad  procured  from  the 
Connecticut  Mutual  Life  Insurance  Company,  a  paid  up 
policy  on  his  life,  for  the  sum  of  four  hundred  and 
forty-nine  dollars.    The  said  policy  was  in  these  words : 

*'This  policy  of  insurance  witnesseth,  that  the  Con- 
necticut Mutual  Life  Insurance  Company,  in  considera- 
tion of  the  representations  and  declarations  made  to 
them  in  the  application  for  this  insurance,  and  of  the 
sum  of  one  hundred  and  seventy-five  dollars,  receipt 
whereof  is  hereby  acknowledged,  do  hereby  insure  the 
life  of  John  Conrad,  (the  insured,)  for  the  term  of  his 
natural  life,  in  the  sum  of  four  hundred  and  forty-nine 
dollars,  for  the  sole  use  and  benefit  of  Elizabeth  P. 
Conrad  (the  assured),  wife  of  said  insured;  the  sum  to 
be  paid  at  the  office  of  this  company  in  Hartford,  Con- 
necticut, to  the  said  assured  or  her  legal  representatives, 
within  ninety  days  after  due  notice  and  satisfactory 
evidence  of  the  death  of  said  insured  during  the  con- 
tinuance of  this  policy;  or,  if  the  said  assured  be  not 
then  living,  the  said  sum  shall  be  payable  as  above  to  her 
children,  or  to  their  guardian,  if  under  age.  That  this 
policy  shall  not  be  assigned;  but  the  same  may  be  sur- 
rendered to  this  company  and  discharged  at  any  time 
by  the  assured  if  living,  and  after  her  death  by  the  ben- 
eficiary hereof,  under  the  statutes  of  Connecticut.'^ 

At  the  time  the  said  insurance  was  effected,  Conrad 
was  forty-two  years  old,  and  his  wife  Elizabeth  P. 
Conrad,  and  one  child,  named  Lilly  Conrad,  were  liv- 
ing. The  daughter  married  one  Parsons,  on  February 
2, 1883.  She  died  in  February,  1888,  leaving  two  chil- 
dreu  surviving  her,    Elizabeth  P.  Conrad  died  March 
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23,  1890.  John  Conrad  died  May  4,  1891.  AU  of  said 
persons  died  intestate.  C.  B.  Pai'sons  was  appointed 
guardian  of  the  children  of  Lilly  Conrad  Parsons, 
deceased,  on  the  third  day  of  June,  1891,  and  he 
was  appointed  administrator  of  the  estate  of  Elizabeth 
P.  Conrad  on  July  10, 1891.  The  insurance  company 
paid  the  amount  of  the  insurance  to  the  administrator 
and  guardian  and  he  receipted  for  the  same  both  in  his 
capacity  as  guardian  and  administrator.  The  demands 
presented  by  the  creditors,  and  for  the  payment  of 
which  it  is  claimed  the  insurance  money  should  be 
appropriated,  are  for  medical  attendance  to  Elizabeth 
P.  Conrad  and  for  her  funeral  expenses. 

The  ultimate  question  for  determination  upon  the 
foregoing  facts  is  whether  the  proceeds  of  the  policy 
are  part  of  the  estate  of  Elizabeth  P.  Conrad.  If 
assets  of  her  estate,  there  can  be  no  doubt  that  the 
money  is  liable  for  her  debts.  Smedley  v.  Felt,  43 
Iowa,  C07;  Murray  v.  Wells j  53  Iowa,  256.  The 
district  court  held  that  the  fund  did  not  belong  to 
the  estate  of  Elizabeth  P.  Conrad.  We  think  that 
the  holding  was  right.  It  is  expressly  provided  in  the 
policy  that,  if  the  assured  be  not  living  at  the  time  the 
policy  becomes  payable,  the  amount  thereof  shall  be 
payable  to  her  children.  There  was  no  authority  to 
make  payment  to  the  administrator  of  her  estate  in 
any  event.  The  clause  authorizing  payment  to  **her 
legal  representatives''  does  not  mean  payment  to  their 
administrator.  It  contemplates  payment  to  some  legal 
representative  appointed  by  the  wife  to  receive  the 
money  for  her.  There  can  be  no  other  meaning 
attached  to  the  expression  '4egal  representatives,'' 
because  it  is  expressly  provided  that,  if  the  assured  be 
not  then  living,  payment  shall  be  made  to  the  children 
or  their  guardian.  "Legal  representative,"  in  the 
broadest  sense,  means  one  who  lawfully  represents 
another  in  any  matter  whatever.  Anderson's  Law 
Dictionary,  883.    As  Mrs.    Conrad   died  before  her 
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husband,  and  by  her  death  all  her  interest  in  the 
policy  was  extinguished,  the  creditors  of  her  estate 
have  no  claim  upon  the  fund. 

But  it  is  insisted  that  as  there  were  no  children 
living  at  the  time  of  the  death  of  Mrs.  Conrad,  or 
when  the  policy  beQpme  payable,  the  fund  did  not 
pass  to  the  grandchildren,  because  they  are  not  named 
as  beneficiaries.  In  such  case  it  should  be  the  policy 
of  the  law  to  dispose  of  the  fund  according  to  the  law 
of  descent.  The  case  of  Insurance  Co.  v.  Palmer,  42 
Conn.  60,  is  in  all  its  essential  facts  like  the  case  at 
bar,  and  it  was  there  held  that  a  transmissible  interest 
vested  in  the  children  upon  the  issuing  of  the  policy, 
and  that  the  child  of  the  deceased  child  took  by 
descent  the  interest  of  its  parent,  and  was  entitled  to 
a  portion  of  the  fund  which  the  parent  would  have 
received  if  living. 

Counsel  for  the  appellants  cites  us  to  the  case  of 
United  States  Trust  Co.  v.  Mutual  Benefit  Life  Ins. 
Co.  J  115  N.  Y.  152,  21  N.  E.  Rep.  1025,  where,  in  a 
case  much  like  that  at  bar,  it  was  held  that  the  grand- 
children did  not  take  any  interest  in  the  policy,  nor 
the  fund  arising  therefrom.  Our  examination  of  this 
and  other  cases  cited  leads  us  to  a  different  conclusion. 
We  think  that,  as  the  wife  was  not  living  when  the 
policy  matured,  the  money  due  thereon  was  no  part  of 
her  estate,  and  that,  as  the  children  were  named  in 
the  policy  as  beneficiaries,  the  fund  passed  down  the 
line  of  descent  to  the  grandchildren.  It  seems  to  us 
that  this  conclusion  accords  with  the  spirit  of  our  laws 
upon  life  insurance.  It  is  a  provision  made  for  the 
family,  and  is  exempt  from  the  payment  of  the  claims 
of  creditors  of  the  insured.  Code,  section  1182.  As 
the  wife  in  this  case  did  not  live  to  acquire  any  right 
to  the  fund,  it  is  surely  in  accord  with  the  intent  of 
the  assured  that  it  should  pass  to  the  grandchildren  by 
the  law  of  descent. 

The  judgment  of  the  district  court  is  affiem£D« 
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136   ^       James  H.   Love    &  Company,   Appellees,  v.   Boss, 
Ceawfobd  &  Gbaham  et  al.^  Appellants. 

• 

1.  Sale :  warranty:  breach:  i>AMA6E8.  A  oontraot  of  warranty  on  the 
sale  of  a  stallion  provided,  that  if  the  stallion  was  not  a  reasonably 
sure  foal  getter  the  vendee  could  return  him,  in  as  good  condition  as 
he  was  then  in,  and  the  vendor  would  exchange  him  for  another 
stallion,  giving  or  receiving  the  actual  difference  in  the  value  of  the 
two  animals.  The  horse  having  died  before  the  result  of  his  services 
could  be  known,  heldy  that  the  return  of  the  horse  in  the  event  of  a 
breach  of  the  warranty  was  optional  with  the  vendee,  and  that  his 
failure  to  return  him  would  not  defeat  the  vendee's  right  to  recover 

.  damages  for  a  breach  of  the  warranty. 

2.  :  :  :  :  MEASURE  OP.    The  measure  of  the 

vendee's  damages  in  such  case  is  the  difference  between  the  value  of 
the  horse  as  he  was  and  as  he  was  warranted  to  be,  and  the  expense 
incurred  by  reason  of  his  not  being  as  warranted.  The  difference  in 
the  amount  realized  in  the  services  of  the  horse,  and  what  would  have 
been  realized  had  the  horse  been  as  warranted  is  not  recoverable. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Monday,  Octobeb  16,  1893. 

Action  upon  two  promissory  notes  aggregating 
eight  hundred  dollars.  The  defendant  answered, 
admitting  the  execution  of  the  notes,  and  alleging  by 
way  of  counterclaim  the  following:  That  about  March 
21,  1888,  they  purchased  from  the  plaintiflE,  for  breed- 
ing purposes,  a  stallion  at  the  agreed  price  of  one  thou- 
sand, five  hundred  dollars.  That  the  plaintiflEs  warranted 
said  horse  in  writing,  as  per  copy  attached,  **to  be  a 
reasonably  sure  foal  getter  under  favorable  circum- 
stances," and  that  said  horse  was  not  as  warranted. 
They  alleged  that  the  horse  was  of  no  value;  that,  if  it 
had  been  as  warranted,  he  would  have  been  of  the  value 
of  one  thousand,  five  hundred  dollars,  which  amount 
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they  ask  to  recover.  They  also  alleged  that  they  kept 
the  horse  during  the  season  of  1888  at  an  expense  of 
two  hundred  and  fifty  dollars,  which  was  lost  to  them 
by  reason  of  his  condition,  and  which  they  ask  to 
recover.  They  also  ask  to  recover  six  hundred  dollars, 
as  the  difference  in  what  they  would  have  realized  from 
the  services  of  the  horse  during  the  season  of  1888  had 
he  been  as  warranted  and  the  amount  actually  realized 
from  his  services.  The  plaintiff  replied  admitting  the 
sale  of  the  horse  as  alleged,  and  denying  every  other 
allegation  in  the  counterclaim.  Verdict  and  judgment 
for  the  plaintiffs  for  one  hundred  and  forty-eight  doUars 
and  seventy-eight  cents.  Both  parties  appeal.  The 
defendants,  having  first  perfected  their  appeal,  are  des- 
ignated as  appellants. — Affirmed. 

Shortley  &  Harpely  for  appellants. 

White  (&  Clarke^  for  appellees. 

Given,  J. — I.    We  first  consider  the  question  pre- 
sented by  the  plaintiffs  on  their  appeal.     The  written 
1.  salb:  warran-  coutract  sct  out  in  the  defendant's  answer 
^ma'^^8.  '       contains  the  following: 

''Albia,  Iowa,  3-21,  1888. 

**In  having  this  day  sold  to  W.  F.  Graham,  G.  H. 
Ross  and  John  Crawford  the  English  Shire,  Yorkshire 
Lad  stallion  for  one  thousand,  five  hundred  dollars,  it  is 
therefore  agi:eed  that  said  stallion  is  warranted  to  be  a 
reasonably  sure  foal  getter  under  favorable  circum- 
stances, and  in  default  thereof  said  W.  F.  Graham,  C. 
H.  Ross  and  John  Crawford  can  return  said  stallion  to  us 
here  at  Albia,  in  as  good  condition  as  he  is  now  in,  and 
we  will  exchange  said  returned  stallion  for  another,  giv- 
ing or  receiving  the  actual  difference  of  the  value  of  the 
two  animals.  In  case  of  a  disagreement  as  to  the  act- 
ual difference  between  the  two  horses  to  be  exchanged 
it  shall  be  left  to  three  disinterested  parties,  each  party 

Vol.  89—26 
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interested  choosing  one  party  and  the  two  so  chosen 
shall  select  the  other,  and  the  decision  of  the  three 
shall  be  final.  ^' 

The  defendants  state  in  their  answer  that  before 
suflBcient  time  had  elapsed  to  reveal  the  fact  that  the 
horse  was  not  as  warranted  he  died,  thereby  rendering 
it  idle  and  unnecessary  to  return  the  said  horse. 

The  plaintiffs  contend  that  the  defendants  were 
not  entitled  to  recover  damages  upon  the  third  count  of 
their  counterclaim,  for  the  reason  that  the  horse,  on  the 
discovery  of  the  alleged  breach  of  warranty,  was  not 
returned  to  the  plaintiffs  as  provided  in  said  contract. 
It  is  contended  that  it  is  competent  for  the  parties  to 
provide  by  contract  that  a  particular  course  shall  be 
pursued  in  case  of  a  breach  of  the  contract  of  warranty, 
and  that,  where  parties  have  thus  agreed  upon  the 
course  that  shall  be  taken,  and  the  consequences  that 
shall  follow  that  course,  these  consequences  will  be 
enforced  to  the  exclusion  of  the  rights  which  the  parties 
might  have,  in  case  no  course  was  agreed  upon. 

In  King  v.  Towsley^  64  Iowa,  78,  it  is  said,  **It  is 
well  settled  in  this  state  that  when  the  parties  have  not 
stipulated  as  to  the  course  which  shall  be  taken  in  case 
of  the  failure  of  the  warranty,  the  vendee  has  his 
election  either  to  sue  on  the  warranty  or  to  rescind  the 
contract  by  returning  the  property  and  bringing  his 
action  for  the  money  received  by  the  seller.  It  is  com- 
petent, however,  for  the  parties  to  provide  by  contract 
that  a  particular  course  shall  be  pursued  on  the  failure 
of  the  warranty. '^  See,  also,  Russell  v.  Murdoch,  79 
Iowa,  105. 

It  is  also  contended  that  under  this  agreement  the 
defendants  are  not  excused  from  returning  the  horse 
because  of  his  death.  There  seems  to  be  no  question 
but  that  the  horse  died  before  the  results  of  his  serv- 
ices during  the  season  of  1888  could  be  known;  there- 
fore his  return    on   th^  discovery  of  the  breach  of 


Oct.  1893]      Love  &  Co.  v.  Ross  et  al.  403 

warranty  was  impossible.  Whether,  if  the  agreement 
to  return  the  horse  in  case  he  was  not  as  warranted 
was  absolute,  the  defendants  would  be  excused  from 
returning  him  because  of  his  death,  we  need  not  deter- 
mine, as,  in  our  opinion,  this  agreement  is  not  absolute, 
but  optional.  The  contract  is  that,  in  case  of  default, 
the  defendant  *'can  return  said  stallion,^'  leaving  to 
them  the  discretion  which  the  law  gave.  If  the  horse 
was  not  as  warranted,  the  law  accorded  to  the  defend- 
ants the  right  to  rescind  the  contract  of  purchase  by 
returning  the  horse,  and  to  recover  the  price  paid. 
The  only  change  that  this  contract  makes  upon  what, 
in  its  absence,  would  be  the  legal  rights  and  liabilities 
of  the  parties,  is  that,  in  case  the  defendants  did 
return  the  horse,  they  were  bound  to  receive  another 
in  exchange  upon  the  terms  stated.  They  could  not, 
under  this  agreement,  rescind  the  contract,  and  recover 
the  price  paid.  The  defendants  had  the  right  to  retain 
the  horse,  and  to  recover  damages  for  the  breach  of  the 
warranty,  or  to  return  him,  and  receive  another  horse 
in  exchange,  upon  the  terms  stated.  The  failure  to 
return  the  horse  does  not  defeat  the  defendants^  right 
to  recover  damages  for  a  breach  of  the  warranty. 

II.  The  single  question  presented  on  the  defend- 
ants^ appeal  is,  whether  they  are  entitled  to  recover 

.        upon  their  claim  for  the  difference  in  the 

zrJ.:;irL      amount  realized  from  the  services  of  the 

measure  of. 

horse  during  the  season  of  1888,  and 
what  they  would  have  realized  had  the  horse  been 
as  warranted.  Their  claim  to  recover  the  diflference  in 
the  value  of  the  horse  as  he  was  and  as  he  was  war- 
ranted to  be  as  their  general  damage  was  submitted  to 
the  jury;  also  their  claim  for  special  damages  on 
account  of  expenses  in  caring  for  and  keeping  the 
horse.  It  is  well  settled  that  special  damages  may  be 
allowed  in  proper  cases  in  addition  to  general  damages. 
2  Greenleaf  on  Evidence,  section  254;  Joy  v.  BWfer^ 
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77  Iowa,  73,  78.  In  Short  v.  Matteson,  81  Iowa,  638, 
a  case  similar  in  its  facts  to  this,  this  court  held  that 
expenses  like  those  claimed  and  allowed  in  this  case 
were  the  proximate  result  of  the  breach  of  the  war- 
ranty and  recoverable  as  special  damages.  The  right 
to  recover  special  damages  is  not  questioned ;  but  the 
query  remains,  are  the  damages  in  question  within 
the  rule.  Damages  ''should  be  precisely  commen- 
surate with  the  injury,  neither  more  nor  less.'^ 
2  Greenleaf  on  Evidence,  section  253.  These  defend- 
ants have  been  allowed  as  their  general  damage,  the 
diflEerence  between  the  value  of  the  horse  as  he  was 
and  as  he  was  warranted  to  be,  and  the  expenses  to 
which  they  were  put  by  reason  of  his  not  being  as 
warranted.  This  makes  them  entirely  whole,  * 'neither 
more  nor  less.'^  To  illustrate,  they  purchased  the 
horse,  which,  if  as  warranted,  was  worth  one  thousand, 
five  hundred,  dollars.  He  was  not  as  warranted; 
therefore  only  worth,  say  one  thousand  dollars.  The 
defendants  retained  the  horse,  and  recovered  the  differ- 
ence, five  hundred  dollars;  also  their  expense  in 
keeping  the  horse.  To  allow  them  what  the  horse 
would  have  earned  if  as  warranted  over  what  he  did 
earn  is  to  give  them  the  earnings  of  a  one  thousand, 
five  hundred  dollar  horse,  when  in  fact  they  only  paid 
the  real  value,  one  thousand  dollars,  for  him. 

Another  reason  why  the  damages  in  question 
should  not  be  allowed  is  that  they  are  too  remote  and 
speculative.  The  profit  to  be  derived  from  the  horse 
did  not  depend  solely  upon  his  condition,  but  also 
upon  the  condition  and  treatment  of  the  mares,  and 
their  liability  to  disease  and  death.  See  Connohle  v. 
Clark,  38  Mo.  App.  476. 

The  judgment  of  the  district  court  is  aflBirmed  on 
both  appeals.    Affu^mbd. 
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The  State  op  Iowa,  Appellee,  v.  H.  M.  Belvel, 
Appellant. 

1.  Indictment:  grand  jury  of  lsss  number  than  required  btlaw: 
WAIVER  OF  OBJECTION.  Where,  in  a  criminal  cause,  the  court  has 
jurisdiction  of  the  person  of  the  defendant  and  of  the  offense  charged, 
an  indictment  found  by  a  grand  jury  com})osed  of  five  persons  only, 
in  a  county  where  the  law  requires  that  such  jury  shall  be  composed 
of  seven  persons,  is  not  fatally  defective,  and  a  failure  to  object 
thereto  upon  such  ground,  until  after  a  plea  of  guilty  and  judgnMo* 
thereon,  will  constitute  a  waiver  of  such  defect.  (Einne,  J.,  dissent' 
ing.) 

2.  Change  of  Venue:  discretion  of  district  court.  The  allow- 
ance of  a  change  of  venue  in  a  criminal  cause  on  the  ground  of  excite- 
ment and  prejudice  on  the  part  of  the  people  of  the  county  is  a  matter 
within  the  jurisdiction  of  the  district  court,  and  a  showing  on  the 
part  of  the  state,  by  counter  affidavits,  to  the  effect  that  there  was  but 
little  discussion  in  the  county  in  regard  to  the  merits  of  the  case,  and 
that  there  was  neither  excitement  nor  prejudice  against  the  defend- 
ant, is  sufficient  to  support  its  action  denying  a  change . 

3.  Continuance:  absence  of  witnesses:  counter  affidavits: 
MOTION  TO  strike.  While  a  resistance  to  a  motion  for  a  continuance 
on  the  ground  of  the  absence  of  witnesses  can  not  be  supported  by 
affidavits  to  contradict  statements  contained  in  the  affidavits  filed  in 
support  of  such  motion  as  to  what  the  testimony  of  the  absent  wit- 
nesses will  be,  it  is  competent  to  show  want  of  diligence  to  procure 
the  testimony  desired.  And  where  a  defendant  in  a  criminal  cause 
moved  to  strike  all  of  the  affidavits  filed  by  the  state  in  resistance  to 
a  motion  for  a  continuance,  portions  of  which  only  were  objectionable, 
held,  that  the  motion  was  properly  overruled. 

4.  :  :  DILIGENCE:  good  faith.  An  application  for  a  con- 
tinuance on  the  ground  of  the  absence  of  witnesses  should  be  over- 
ruled where  it  appears  not  to  have  been  made  in  good  faith,  and  that 
the  applicant  has  not  used  due  diligence  to  procure  the  testimony 
desired. 

5.  Libel:  fine:  amount.  A  fiue  of  five  hundred  dollars,  in  a  case  of 
criminal  libel,  is  not  excessive,  where  it  appears  that  the  libel  was 
grossly  offensive,  and  that  its  publication  was  without  any  provoca- 
tion that  could  be  justly  urged  in  mitigation  of  the  punishment  im- 
posed. 
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Appeal  from  Taylor  District  Court. — Hon.  H.  M. 
Towner,  Judge. 

Monday,  October  16,  1893. 

The  defendant  was  convicted  of  the  crime  of  libel. 
From  the  judgment,  which  required  him  to  pay  a  fine 
of  five  hundred  dollars  and  costs,  he  appeals. — Af- 
firmed. 

John  F.  Martifiy  Chas.  Thomas^  Mark  Atkinsotiy 
Chas.  Mackenzie  y  and  Dale  dk  Br  own  ^  for  appellant. 

John  Y.  StonCj  Attorney  General,  and  Thos.  A. 
Cheshire^  for  the  State. 

Robinson,  C.  J. — The  indictment  upon  which  the 
defendant  was  convicted  was  presented  by  the  grand 
jury  of  Taylor  county  on  the  fifth  day  of  March,  1892. 
It  charges  that  on  or  about  the  eighteenth  day  of  Feb- 
ruary, 1892,  in  the  county  named,  the  defendant 
* 'unlawfully  and  maliciously,  to  injure  the  good  name 
and  character  of  Gt.  L.  Finn,  and  to  expose  him  to  pub- 
lic hatred  and  contempt,  and  deprive  him  of  public 
confidence,  and  to  bring  him  into  public  scandal  and  dis- 
grace, did,  on  the  said  eighteenth  day  of  February,  1892, 
write  and  publish,  and  cause  to  be  written  and  pub- 
lished in  said  county,  in  the  Southwest  Democrat^  a 
newspaper  published  in  said  county,  a  false,  scandalous, 
malicious,  and  defamatory  libel,  in  the  form  of  a  letter. 
♦  ♦  ♦  '^  The  matter  alleged  to  be  libelous  is  set  out 
at  length,  and  the  sense  in  which  it  was  written  and 
published  is  specified. 

On  the  twenty-seventh  day  of  April,  1892,  the 
defendant  filed  a  demurrer  to  the  indictment,  which 
was  overruled.  The  defendant  then  petitioned  for  a 
change  of  the  place  of  trial  on  the  ground  of  excite- 
ment and  prejudice  on  the  part  of  the  people  of  Taylor 
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county.  The  petition  was  supported  by  affidavits,  and 
was  overruled.  A  motion  for  a  continuance  was  made, 
based  on  the  absence  of  certain  witnesses.  It  was  sup- 
ported by  affidavits,  and  was  resisted  by  counter  affida- 
vits. A  motion  of  the  defendant  to  strike  the  counter 
affidavits  from  the  files  on  the  ground  that  they  are  not 
allowable,  was  overruled.  Some  of  the  persons  whose 
affidavits  were  used  were  examined  in  open  court,  and 
the  application  for  a  continuance  was  overruled  on  the 
fifth  day  of  May,  1892.  Thereupon  the  defendant 
entered  the  plea  of  guilty,  and  judgment  was  rendered 
as  has  been  stated.  On  the  twenty-sixth  day  of  the 
same  month  an  appeal  was  taken  to  this  court.  On  the 
eleventh  day  of  April,  1893,  the  defendant  filed  in  the 
district  court  a  paper  entitled  a  "motion  and  petition 
to  vacate  judgment,'^  in  which  he  asked  that  the  judg- 
ment rendered  be  vacated,  that  he  have  leave  to  with- 
draw his  plea  of  guilty,  and  that  the  indictment  be 
quashed.  The  application  was  based  upon  the  follow- 
ing grounds:  First.  An  official  bulletin  of  the  super- 
intendent of  the  federal  census,  issued  on  the  twenty- 
first  day  of  July,  1891,  showed  that  the  population  of 
Taylor  county  was  more  than  sixteen  thousand  inhabi- 
tants. Second.  The  law  requires  that  in  counties  hav- 
ing more  than  sixteen  thousand  inhabitants  the  grand 
jury  shall  be  composed  of  seven  members,  and,  for  the 
purpose  of  selecting  them,  that  twelve  jurors  shall  be 
drawn.  Third.  The  grand  jury  which  returned  the 
indictment  in  question  was  composed  of  but  five  mem- 
bers, and  for  the  purpose  of  selecting  them  but  eight 
jurors  were  drawn.  On  the  twenty-fifth  day  of  April, 
1893,  the  state  and  the  defendant  having  been  duly 
represented  by  attorneys,  the  motion  was  overruled. 
The  petition  was  dismissed,  and  judgment  was  ren- 
dered against  the  defendant  for  costs.  Two  days  later 
he  took  an  appeal  from  that  judgment.  The  two 
appeals  are  submitted  together  for  the  determination 
of  this  court. 
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I.  Section  231  of  the  Code,  as  amended  by  chap- 
ter 42  of  the  Acts  of  the  Twenty-first  General  Assem- 
i  iNDicTMBNT-  ^^^^  provldes  that  in  counties  having  more 
Es^'number*''  *^^^  sixtecn  thousand  inhabitants,  the 
by'ikw^waivir  gra^d  jury  shall  be  composed  of  seven 
ofobjeition.  members.  Section  241  of  the  Code,  as 
amended,  provides  that  when  the  grand  jury  is  to  be 
composed  of  seven  members,  twelve  jurors  shall  be 
drawn  from  which  to  select  them.  The  population  of 
Taylor  county,  as  shown  by  the  federal  census  of  the 
year  1890,  is  sixteen  thousand,  three  hundred  and 
eighty-four,  and  it  is  not  disputed  that  the  grand  jury 
which  presented  the  indictment  in  question  should  have 
been  composed  of  seven  members,  and  that  twelve 
jurors  should  have  been  drawn  for  it.  See  State  v. 
Braskampj  87  Iowa,  588.  The  record  submitted  shows, 
that  it  was  in  fact  composed  of  but  five  members,  and 
that  but  eight  jurors  were  drawn  for  it.  The  state  con- 
tends, however,  that,  as  the  defendant  failed  to  make 
the  objections  now  presented  before  the  judgment  on 
his  plea  of  guilty  was  rendered,  they  were  waived,  and 
that  the  first  appeal  deprived  the  district  court  of  juris- 
diction to  determine  the  motion  and  petition  on  their 
merits.  The  defendant  contends  that  the  defect  goes 
to  the  jurisdiction  of  the  district  court,  and  that  want 
of  jurisdiction  can  not  be  waived,  but  will  be  considered 
at  any  time  when  it  comes  to  the  knowledge  of  the 
court,  even  though  not  urged  by  either  party. 

That  the  general  rule  is  as  claimed  by  the  defend- 
ant, has  been  settled  by  numerous  decisions.  Oity  of 
Lansing  v.  Chicago,  M.  d  St.  P.  E^y  Co.,  85  Iowa,  215; 
Orcutt  V.Hanson  J  71  Iowa,  514, 517;  Cerro  Gordo  County 
V.  Wright  County,  59  Iowa,  485;  Groves  v.  Richmond, 
53  Iowa,  570;  St.  Joseph  Manufacturing  Company  v. 
Harrington,  53  Iowa,  380 ;  District  Toumship  of  Viola  v. 
District  Toumship  of  Audubon,  45  Iowa,  104 ;  Walters 
V.  The  Mollie  Dozier^  24  Iowa,  192,  199;  Burlington 
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University  v.  Executors  of  Stewart^  12  Iowa,  442 ;  Dicks 
V.  Hatchj  10  Iowa,  380,  384.  In  most  of  the  cases  cited 
it  appeared  that  the  trial  court  did  not  have  jurisdiction 
of  the  subject-naatter  of  the  action,  but  that  is  not  true 
in  this  case.  The  district  court  had  jurisdiction  of  the 
offense  charged  in  the  indictment  and  of  the  defendant. 
The  real  question  we  are  required  to  determine  is, 
whether  the  fact  that  the  grand  jury  was  composed  of 
but  five  members,  and  the  further  fact  that  but  eight 
jurors  were  drawn  for  it,  were  defects  so  serious  that 
they  could  not  be  waived. 

Section  4260  of  the  Code  authorizes  a  challenge  to 
the  panel,  before  indictment,  when  the  jurors  were  not 
appointed,  drawn,  or  summoned  as  prescribed  by  law. 
The  defendant  was  not  held  to  await  the  action  of  the 
grand  jury  by  the  order  of  any  committing  magistrate, 
and  had  no  opportunity  to  object  to  the  grand  jury 
until  after  the  indictment  had  been  presented.  But 
subdivision  5  of  section  4337  of  the  Code  provides  for  a 
motion  to  set  aside  an  indictment,  and  requires  that  it 
be  sustained  when  it  appears  **that  the  grand  jury  were 
not  selected,  drawn,  summoned,  impaneled,  or  sworn 
as  prescribed  by  law.''  Section  4339  of  the  Code  pro- 
vides, that  the  ground  stated  shall  not  be  allowed  to  a 
defendant  who  has  been  held  to  answer  before  indict- 
ment, thus  in  effect  clearly  providing  for  a  waiver  of 
the  right  of  challenge  when  founded  upon  any  of  the 
defects  contemplated  by  the  subdivision  quoted.  State 
V.  Gibbs,  39  Iowa,  318,  319;  State  v.  Hart,  29  Iowsl, 
268,  269.  Electors  of  the  state  only  are  qualified  to 
act  as  jurors.    Code,  section  227. 

But  a  person  held  to  await  the  action  of  the  grand 
jury  waives  his  right  to  object  to  an  indictment  pre- 
sented against  him  by  a  grand  jury  of  which  an  alien 
was  a  member,  by  failing  to  challenge  the  alien  before 
the  jury  was  sworn.  State  v.  Gibbs,  39  Iowa,  319.  In 
State  V.  Beidj  20  Iowa,  413,  422,  it  appeared  that  the 
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grand  jury  had  submitted  its  final  report,  and  been  dis- 
charged. Afterwards,  but  during  the  same  term  of 
court,  it  was  again  summoned  and  impaneled,  and  it 
then  found  the  indictment  on  which  the  defendant  was 
convicted.  It  was  objected  that  the  court  had  no  power 
thus  to  organize  a  grand  jury.  This  court  held  that  it 
had,  and  also  that  the  objection  was  not  taken  in  due 
time,  because  not  made  before  a  plea  to  the  indictment 
was  entered.  It  is  clear,  under  the  statute  and  the  de- 
cisions, that  the  defendant  waived  his  right  to  object 
to  the  panel  because  a  suflBcient  number  of  jurors  were 
not  drawn  for  it. 

It  is  more  difficult  to  determine  what  effect  should 
be  given  to  the  acts  of  a  grand  jury  composed  of  but 
five  jurors  when  seven  are  required  by  law.  Section  11 
of  article  1  of  the  Constitution  of  this  state  provides, 
that  no  person  shall  be  held  to  answer  for  any  criminal 
offense  higher  than  those  in  which  the  punishment  does 
not  exceed  a  fine  of  one  hundred  dollars  or  imprison- 
ment for  thirty  days,  '^unless  on  presentment  or  indict- 
ment by  a  grand  jury.  *  *  *''  Section  15  of  article 
5  of  the  Constitution  adopted  in  the  year  1884  is  as  fol- 
lows: '*The  grand  jury  may  consist  of  any  number  of 
members  not  less  than  five,  nor  more  than  fifteen,  as 
the  general  assembly  may  by  law  provide,  or  the  gen- 
eral assembly  may  provide  for  holding  persons  to 
answer  for  any  criminal  offense  without  the  intervention 
of  the  grand  jury. ^^  Acting  under  that  section,  the 
general  assembly  amended  section  231  of  the  Code,  and 
provided  that  in  counties  having  more  than  ^xteen 
thousand  inhabitants  *'the  grand  jury  shall  be  com^ 
posed  of  seven  members.'' 

The  defendant  contends  that  this  provision  is  man- 
datory, and  that  his  right  to  have  his  cas6  considered 
by  a  grand  jury  of  seven  members  is  guaranteed  by  the 
constitution.  It  is  true  that  the  right  is  guaranteed  as 
claimed,  but  the  obligation  to  provide  a  grand  jury  of 
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seven  members  in  certain  cases  is  no  greater  than  is 
that  to  furnish  a  trial  jury  of  twelve.  The  constitution 
provides  that  the  ^ 'right  of  trial  by  jury  shall  remain 
inviolate."  Section  9,  article  1.  That  means  a  jury 
of  twelve  persons ;  and  the  general  assembly  can  not 
require  the  parties  to  an  action  to  accept  a  jury  con- 
taining a  smaller  number,  excepting  in  inferior  courts. 
Eshelman  v.  Chi,  R.  I.  &  P.  Ry  Co.,  67  Iowa,  296; 
Kelsh  V.  Town  of  Dyersville,  68  Iowa,  137.  It  was 
said  in  Cowles  v.  Buchman,  6  Iowa,  160,  162,  that  a 
party  may  waive  his  right  to  a  trial  by  jury  of  twelve 
persons,  and  consent  to  a  trial  by  one  containing  a  less 
number.  See,  also,  State  v.  Groomej  10  Iowa,  308,  315. 
And  in  civil  actions  he  may  wholly  waive  a  jury. 
Code,  section  2814.  In  Wilkins  v.  Tret/nor,  14  Iowa, 
391,  393,  it  was  said  that  ''the  right  of  trial  by  jury, 
guaranteed  by  the  constitution,  may  be  lost  or  waived 
by  the  act  or  covenant  of  a  party.  This  right  is  not  an 
attribute,  or  inalienable  in  its  nature  and  character,  but 
rather  a  privilege  that  may  be  waived  or  forfeited."  It 
was,  therefore,  held  that  a  party  in  default,  who  never- 
theless had  the  right  to  appear  in  the  case,  had  lost  his 
right  to  demand  a  trial  by  jury.  See,  also,  Clute  v. 
Ea^letofij  51  Iowa,  355,  359 ;  Henry  Buggy  Co.  v.  Patt, 
73  Iowa,  485,  489;  In  re  Hooker,  75  Iowa,  377, 380.  A 
jury  may  be  waived  by  failing  to  demand  it  at  the 
proper  time.  Davidson  v.  Wright,  46  Iowa,  383.  See, 
also,  Hawkins  v.  Bice,  40  Iowa,  435,  437.  It  was  held 
by  a  majority  of  this  court  in  State  v.  Carman,  63 
Iowa,  130,  that  a  defendant  in  a  criminal  action  triable 
on  indictment  can  not  waive  a  trial  by  juiy;  and  that 
decision  was  followed  in  State  v.  Larrigan,  66  Iowa, 
426.  But  in  State  v.  Kaufman,  51  Iowa,  578,  it  was 
said  to  be  the  settled  doctrine  of  this  state,  that  a  defend- 
ant in  a  criminal  action  may  waive  a  statute  enacted  for 
his  benefit,  and  it  was  held  to  be  competent  for  him  to 
consent  to  a  trial  by  eleven  jurors.    The  case  of  State 
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V.  OstrandeVj  18  Iowa,  435,  438,  was  decided  under  a 
statute  which  fixed  the  number  of  persons  required  to 
constitute  a  grand  jury  at  fifteen,  and  required  the 
concurrence  of  twelve  to  find  an  indictment.  The 
defendant,  before  pleading,  had  filed  a  motion  to  quash 
the  indictment,  because  found  by  a  grand  jury  con- 
sisting of  only  fourteen  members.  It  appears  that  a 
challenge  to  one  member  of  the  panel  had  been  sus- 
tained, and  that  but  fourteen  members  had  acted  upon 
the  indictment.  It  was  held  that  the  indictment  was 
good.  The  court  made  prominent  the  fact,  that, 
although  more  than  twelve  persons  were  required  to 
constitute  a  grand  jury,  yet  **from  the  earliest  author- 
ities down  it  is  shown  that  a  presentment  by  twelve  is 
good,  although  no  more  than  twelve  be  impaneled,  or, 
if  more  are  impaneled,  although  all  the  other  jurors 
dissent.'^  See,  also.  State  v.  Shelton,  64  Iowa,  333, 
335.  The  case  of  Norris^  House  v.  State^  3  G.  Greene, 
513,  514,  in  which  this  court  held  an  indictment  pre- 
sented by  a  grand  jury  of  fourteen  members,  one  hav- 
ing been  discharged,  to  be  illegal,  was  referred  to,  and 
apparently  doubted,  although  it  was  not  overruled.  In 
that  case  objection  was  made  to  the  indictment  by 
answer.  It  had  been  ur^ed  that  it  was  made  too  late, 
because  not  made  before  the  grand  jury  was  sworn, 
under  a  statute  which  provided  that  no  objection  could 
be  interposed  by  a  defendant  to  a  grand  jury  for  any 
cause  of  challenge  after  they  were  sworn.  In  com- 
menting upon  that  provision,  this  court  said,  that  it 
must  be  confined  to  such  defendants  as  had  an  oppor- 
tunity to  interpose  the  objection  therein  allowed,  but 
that  persons  who  had  been  held  to  await  the  action  of 
the  grand  jury,  by  failing  to  make  their  objection 
before  it  was  sworn,  would  be  ''forever  barred  from 
objecting  afterward.''  In  Feople  v.  Petrea,  92  N.  Y. 
128,  143,  it  was  held  that  no  constitutional  right  of  the 
defendant  was  invaded  by  holding  him  to  answer  to  an 
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indictment  presented  by  a  grand  jury  not  selected  in 
pursuance  of  a  valid  law,  but  selected  under  color  of 
law  and  semblance  of  legal  authority.  It  was  said  that 
**an  indictment  was  found  by  a  body  drawn,  sum- 
moned, and  sworn  as  a  grand  juiy,  before  a  competent 
court,  and  composed  of  good  and  lawful  men.  This, 
we  think,  fulfilled  the  constitutional  guaranty. ^^  In 
State  V.  Fetter,  25  Iowa,  67,  71,  it  was  said  that  ''courts 
do  not  favor  objections  based  upon  irregularities 
respecting  preliminary  matters  and  proceedings,  while 
they  will  sedulously  guard  all  rights  secured  to  the 
accused  while  undergoing  the  ordeal  of  a  trial  which  is 
to  be  decisive  of  issues  momentous  and  weighty  alike 
to  the  defendant  and  to  the  state.'' 

Section  231  of  the  Code,  as  amended,  provides, 
that  the  grand  jury,  in  counties  having  a  population 
not  exceeding  sixteen  thousand,  shall  be  composed  of 
five  members,  and  that  in  counties  having  a  greater 
population  it  shall  be  composed  of  seven  members. 
Section  241  provides,  that  when  the  grand  jury  is  to  be 
composed  of  five  membere  only,  eight  jurors  shall  be 
drawn  for  it,  and  that  when  it  is  to  be  composed 
of  seven  members  the  number  of  jurors  drawn  shall 
be  twelve.  Section  4291  provides,  that  an  indictment 
can  not  be  found  without  the  concurrence  of  four 
grand  jurors  when  the  grand  jury  is  composed  of  five 
members,  and  not  without  the  concurrence  of  five  grand 
jurors  when  it  is  composed  of  seven  members.  When 
it  is  required  to  consist  of  five  members,  and  a  chal- 
lenge to  one  has  been  sustained,  a  valid  indictment 
may  be  presented  by  the  remaining  four.  State  v. 
Billings  J  77  Iowa,  417,  421.  In  this  case  the  indict- 
ment was  presented  by  a  grand  jury  which  would  have 
fully  met  the  requirements  of  the  law,  had  the  popu- 
lation of  the  county  been  four  hundred  less.  It  was 
presented  by  five  jurors  acting  as  the  grand  jury,  or 
by  as  many  members  as  would  have  been  required  in 
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any  event  to  concur  in  the  JBnding  of  the  indictment. 
No  constitutional  guaranty  was  violated  by  impaneling 
a  grand  jury  of  five  persons.  The  defendant  could 
have  interposed  the  objections  he  now  urges  before 
pleading  to  the  indictment,  and  no  reason  for  his  fail- 
ure to  do  so  is  shown.  We  are  of  the. opinion  that, 
under  these  circumstances,  the  indictment  can  not  be 
regarded  as  void,  and  that  the  defects  of  which  the 
defendant  now  complains  were  waived  by  a  failure  to 
take  advantage  of  them  before  pleading  to  the  indict- 
ment. The  court  had  jurisdiction  of  the  case,  and  the 
defendant  had  an  opportunity  to  make  defense  on  the 
merits  to  the  charge  against  him. 

II.  Complaint  is  made  of  the  refusal  of  the  dis- 
trict court  to  change  the  place  of  trial  on  the  applica- 
tion of  the  defendant.     It  is  erroneously 

tion^of  district  stated  in  argument  that  no  affidavits  were 
court.  ^^^  Qjj  j.|^Q  P^pIj  Qf  tj^Q  gt^jjQ  denying  the 

existence  of  the  prejudice  alleged.  There  was  a  show- 
ing to  the  effect  that  there  was  but  little  discussion  in 
Taylor  county  in  regard  to  the  merits  of-  the  case,  and 
that  there  was  neither  prejudice  nor  excitement  against 
the  defendant,  and  nothing  to  prevent  him  from  hav- 
ing a  fair  trial  in  the  county.  Applications  of  the 
nature  of  that  under  consideration  are  to  be  decided 
by  the  trial  court,  in  the  exercise  of  a  sound  discretion. 
Code,  section  4374.  We  think  the  action  of  the  court 
in  denying  the  change  asked  is  fully  supported  by  the 
counter  showing  made  by  the  state. 

III.  It  is  said  the  court  erred  in  not  sustaining 
the  motion  of  the  defendant  to  strike  from  the  files  the 

affidavits  filed  by  the  state  in  resistance 
absence  of       of   the    applicatiou    for    a   continuance. 

witnesses:  ^^  .        -i.    * 

?its'?mo5?n?o  Affidavits  can  not  be  used  to  contradict 

strike.  statements  contained  in  affidavits  filed  in 

support  of  an  application  for  a  continuance  as  to  what 

the  testimony  of  the  absent  witnesses  will  be.     State  v. 
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DaJcifij  52  Iowa,  395.  But  counter  aflBdavits  for  other 
purposes,  as  to  show  want  of  diligence  to  procure  the 
testimony  desired,  are  permissible.  State  v.  Mtirdyj 
81  Iowa,  603,  605;  State  v.  Rainsharger^  74  Iowa,  196, 
199.  Portions  of  some  of  the  affidavits  sought  to  be 
stricken  out  were  objectionable,  but  there  was  no 
attempt  to  designate  those  portions.  The  motion  was 
based  upon  the  theory  that  counter  affidavits  were  not 
permissible  for  any  purpose.  Each  of  the  affidavits  at 
which  the  motion  was  aimed  contained  something 
which  it  was  proper  to  urge  against  the  application, 
and  the  motion  was,  therefore,  rightfully  overruled, 

IV.  We  are  also  of  the  opinion  that  th^  action  of 
the  district  court  in  overruling  the  motion  for  a  con- 
tinuance is  fully  justified  by  the  record 
*  KenceTgood '  presented.  The  motion  was  based  on  the 
absence  of  certain  witnesses,  whose  testi- 
mony was  alleged  to  be  material  for  the  defendant. 
Counter  affidavits  showed  in  regard  to  one  of  those 
witnesses  that  the  defendant  not  only  did  not  attempt 
to  secure  her  attendance  in  good  faith,  but  that  by 
himself  and  his  attorney  he  made  extraordinary  and 
unjustifiable  attempts  to  prevent  it  after  she  had  been 
required  to  appear  by  the  state.  She  was  present  at 
court  before  the  continuance  was  denied,  and  the 
defendant  then  relied  upon  the  absence  of  six  witnesses, 
whose  names  are  given,  as  ground  for  a  continuance. 
It  appears  that  the  defendant  and  others  were  exam- 
ined in  open  court  in  regard  to  the  diligence  used  to 
obtain  the  attendance  or  testimony  of  those  witnesses. 
That  examination  and  the  affidavits  filed  disclosed 
facts  which  justified  the  court  in  concluding  that  the 
application  for  a  continuance  was  not  made  in  good 
faith,  and  that  the  defendant  had  not  used  due  dili- 
gence to  procure  the  testimony  which  he  claimed  to 
need.  Therefore  there  was  no  sufficient  reason  shown 
for  granting  the  application. 
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V.     It  is  said  that  the  fine  imposed  is  excessive. 
The  libel  was  grossly  offensive,  and,  so  far  as  the 
6.  libbl:  fine:      record  shows,  was  without  any  provoca- 
"^''"''^'  tion  which  can  justly  be  urged-in  mitiga- 

tion of  the  punishment.  We  can  not  say  that  the 
amount  of  the  fine  exceeds  the  demands  of  justice. 
We  have  examined  the  entire  record  with  care,  but 
without  finding  any  ground  for  interfering  with  either 
of  the  judgments  of  the  district  court.  They  are, 
therefore,  affibmed. 

KiNNE,  J.  (dissenting). — I  concur  in  the  opinion  of 
the  majority  of  the  court,  except  as  to  the  holding  that 
the  indictment  was  not  void,  and  that  the  defendant 
has  waived  his  right  to  object  thereto.  As  to  these 
conclusions  I  dissent.  I  am  not  unmindful  that  it  is 
the  policy  of  our  law,  as  is  evidenced  by  statute  and  the 
decisions  of  this  court,  to  require  that  mere  irregulari- 
ties and  informalities  touching  the  manner  of  impanel- 
ing the  grand  jury  and  the  like  must  be  taken  advantage 
of  before  pleading  to  the  indictment.  I  can  not  agree, 
however,  that  the  original  organization  of  a  grand  jury, 
composed  of  a  less  number  of  persons  than  the  consti- 
tution and  laws  require,  is  such  an  irregularity  as  is 
contemplated,  or  as  may  be  waived  by  any  act  of  the 
defendant.  It  is  conceded  that  in  this  case  the  grand 
jury  which  found  the  indictment  was  composed,  when 
it  was  impaneled,  of  but  five  persons,  whereas  in  the 
county  of  Taylor  it  required  seven  persons  to  constitute 
a  legal  grand  jury.  It  will  be  observed  that  this  is  not 
a  case  where  the  grand  jury  was,  in  the  first  instance, 
made  up  of  the  legal  number,  and  afterwards  reduced 
by  challenge  or  otherwise.  A  grand  jury  originally 
composed  of  a  less  number  of  persons  than  is  provided 
by  the  constitution  and  laws  is  in  fact  not  a  grand  jury 
at  all.  Such  a  body  possesses  no  more  power  than  any 
other  five  men  who  should  assume  to  act  as  a  grand 
jury.    Nor  can  it  be  said  that  the  fact  that  they  are 
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impaneled  by  the  lawfully  constituted  authorities  will 
validate  their  illegal  organization.  The  jurisdiction 
of  the  trial  court  is  obtained  only  by  virtue  of  an 
indictment  found  and  returned  by  a  grand  jury.  If, 
then,  there  is  a  fatal  defect  in  the  organization  of  the 
body  which  must  find  the  indictment,  it  renders  void 
all  subsequent  proceedings.  It  is  not  a  mere  irregular- 
ity which  can  be  cured  or  waived,  but  an  essential 
matter  which  avoids  an  indictment  found  by  the  body 
thus  illegally  constituted. 

This  question  has  never  been  decided  in  this  state. 
It  is  an  important  one.  If  the  doctrine  of  the  majority 
opinion  is  to  prevail,  what  is  to  prevent  the  finding  of 
an  indictment,  under  color  of  law,  by  any  body  of  men 
greater  or  less  than  is  provided  for  by  our  constitution 
and  laws,  and  the  trial  of  a  defendant  thereon  in  case 
he  fails  to  make  timely  objection  thereto?  Thus  may 
the  absolute  guaranty  of  the  constitution  and  the  pro- 
tection which  the  law  affords  to  the  citizen  charged 
with  crime  be  abrogated  and  annulled  because  of  a 
failure  of  the  defendant  to  insist  upon  his  legal  rights. 
Such  a  doctrine  carries  the  law  of  waiver,  as  applied  to 
persons  on  trial  for  a  crime,  to  an  unwarranted  extent. 
The  statutes  of  Florida  require  that  fifteen  persons  shall 
be  drawn  to  serve  as  grand  jurors.  In  Gladden  v.  State, 
12  Fla.  566,  it  appeared  that  only  fourteen  persons 
were  thus  drawn.  No  error  was  assigned  by  the  plaintiff. 
The  court  said:  **From  a  careful  inspection  of  the 
first  page  of  the  record  we  find  only  fourteen  persons 
were  drawn  to  serve  as  grand  jurors  during  the  term  at 
which  the  indictment  was  found.  The  statute  regulat- 
ing the  organization  of  grand  juries  can  not,  by  any 
known  rule  of  construction,  be  held  to  authorize  this; 
and,  while  no  such  error  is  assigned  by  the  plaintiff,  yet 
it  is  apparent  upon  the  record,  and,  this  being  a  capital 
crime,  the  court  can  not  pass  it  by  without  notice.  No 
man  should  be  tried  for  a  capital  crime  upon  an  indict- 
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ment  of  this  character. '^  It  was  held  that  there  must 
be  fifteen  grand  jurors  on  the  panel  as  originally  drawn, 
and  that  the  error  vitiated  all  the  subsequent  proceed- 
ings in  the  case.  In  Brannigan  v.  People^  3  Utah,  489, 
24  Pac.  Rep.  767,  it  was  held  that,  where  a  grand  jury 
of  seventeen  men  was  impaneled,  and  the  statute 
required  that  the  grand  jury  should  consist  of  twenty- 
four  eligible  men  to  serve  as  grand  jurors, '^  and  that 
**said  twenty-four  men  shall  constitute  a  grand  jury,'' 
an  indictment  returned  by  a  grand  jury  organized  with 
seventeen  members  was  void.  It  was  also  held  that  it 
was  not  too  late  after  the  verdict  to  look  into  the 
record,  when  the  indictment  by  which  the  prisoner  was 
charged  was  found  by  an  unlawful  grand  jury.  In 
Finley  v.  State^  61  Ala.  201,  205,  it  is  said:  **But  if 
its  records  aflSrmatively  disclose  that  a  body  of  men 
has  been  organized  as  a  grand  jury,  in  violation  of  the 
statutes  which  prescribe  the  mode  of  organizing  such  a 
jury,  clothed  with  the  powers  of  making  presentments 
which  oi>erate  as  criminal  accusations  against  the 
citizen,  all  the  acts  of  that  body  must  be  pronounced 
void ;  no  solicitation  or  laches  on  the  part  of  the  accused 
can  cure  the  illegality.  It  would  be  ground  of  motion 
in  arrest  of  judgment,  and,  if  no  such  motion  is  made, 
of  assignment  of  error  in  an  appellate  tribunal;  and,  if 
not  assigned,  it  is  of  that  class  of  errors  this  court  must 
notice  in  obedience  to  the  statute,  and  'render  such 
judgment  on  the  record  as  the  law  demands.' ''  As  the 
indictment  proceeded  from  and  was  the  act  of  a  body 
of  men  organized  as  a  grand  jury  in  violation  of  law, 
the  judgment  of  conviction  was  reversed.  In  Lott  v. 
StatCj  18  Tex.  App.  627,  an  indictment  for  burglary 
found  by  a  grand  jury  composed  of  thirteen,  instead  of 
twelve,  persons  was  held  by  the  lower  court  not  such 
an  error  as  could  be  taken  advantage  of  by  a  motion  in 
arrest  of  judgment.  The  court  of  appeals,  while  hold- 
ing that  the  ground  of  the  motion  was  one  not  provided 


Oct.  1893]  State  v.  Belvel.  419 

by  the  statute,  said:  ''This  exclusion  of  other  grounds 
could  not,  however,  extend  to  the  extent  of  depriving 
the  defendant  of  a  constitutional  right,  nor  to  the  extent 
of  conferring  jurisdiction  inhibited  by  the  constitution. 
*  *  *  If  he  is  tried  in  a  court  having  no  jurisdiction, 
he  may  interpose  this  objection  to  the  proceeding  at 
any  stage  thereof,  and  in  any  form.  •  *  *  Our 
conclusion  is  that  the  matter  presented  by  the  motion 
in  arrest  of  judgment  is  fundamental,  and  reaches  to 
the  very  foundation  of  the  prosecution.  It  shows  that 
the  court  in  which  this  trial  and  conviction  were  had 
was  without  any  jurisdiction  of  the  case.  *  •  ♦ 
Such  being  the  case,  it  matters  not  in  what  manner, 
or  at  what  stage  of  the  proceedings,  this  want  of  juris- 
diction is  presented.  If  presented  for  the  first  time  on 
this  appeal,  it  would  be  held  fatal  to  the  conviction ; 
or,  if  it  aflBrmatively  appeared  from  the  record  that  the 
defendant  had  been  convicted  of  a  felony  without  being 
indicted  therefor  by  a  grand  jury,  we  would  set  aside 
the  conviction  and  dismiss  the  prosecution  for  want  of. 
jurisdiction  in  the  trial  court,  although  the  defendant 
had  not,  in  any  manner,  made  the  objection. '' 

It  is  not  profitable  to  pursue  this  inquiry  further. 
The  importance  of  the  question  presented  seemed  to  jus- 
tify, on  my  part,  a  brief  statement  of  the  grounds  of  my 
dissent.  I  am  of  the  opinion  that  the  failure  to  impanel 
a  legal  grand  jury  was  an  error  fatal  to  the  jurisdiction 
of  the  trial  court,  and  that  it  was  an  error  of  a  grave 
character,  and  as  to  a  matter  absolutely  essential  to 
jurisdiction,  and  hence  could  not  be  waived  by  any  act, 
or  failure  to  act,  on  the  part  of  the  defendant.  In  as 
much  as  the  jurisdiction  of  the  trial  court  can  only  be 
based  upon  an  indictment  found  by  a  grand  jury  legally 
organized,  and  as  the  indictment  in  this  case  was  not 
found  by  such  a  body,  no  conviction  can  be  based 
thereon;  and  the  question  of  the  court's  jurisdiction  in 
such  a  case  can  be  raised  at  any  time,  and  in  any  man- 
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ner;  and  when  such  want  of  jurisdiction  appears,  no 
matter  how,  it  is  fatal.  For  the  reasons  given,  the 
judgment  below  should  be  reversed. 


LxtellaB.  Lowe,  Administratrix,  Appellee,  v.  Chioago, 

St.  Paul,  Minneapolis  &  Omaha  Railway 

Company. 

1.  Appeal:  errob  withottt  prejudice:  nrsTRuonoKS to  jxtrt.  The 
faet  that  the  statement  of  the  issues  in  a  court's  charge  to  the  jury 
might  properly  have  been  made  more  specific,  is  not  ground  for  the 
reyersal  of  a  judgment  on  appeal,  where  it  appears  that  the  appellant 
has  not  been  prejudiced  by  reason  of  such  error. 

2.  Personal  Injury:  contributory  kegugence:  rules  of  railroad 
compakt:  waiver.  As  the  plaintifPs  intestate,  a  brakeman  on  the 
defendant  railroad,  in  the  performance  of  his  duty,  stepped  onto  a 
railroad  track  between  slowly  moving  freight  cars,  for  the  purpose  of 
uncoupling  them,  the  engineer,  without  orders,  gave  the  cars  a 
"kick,"  and  the  plaintiffs  intestate  was  thrown  under  the  wheels 
and  killed.  A  rule  of  the  defendant  declared  that  "getting  In  between 
oars  in  motion  to  uncouple  them"  was  in  violation  of  duty,  and  was 
strictly  prohibited.  Beld,  that  evidence  that  it  was  the  custom  of 
brakemen  on  the  defendant's  road  to  go  onto  the  track,  and  between 
oars,  when  in  motion,  for  the  purpose  of  coupling  and  uncoupling 
them,  was  properly  admitted  for  the  purpose  of  showing  a  waiver  of 
the  above  rule  by  the  defendant,  as  alleged  by  the  plaintiff,  and  that 
such  practice,  being  open  and  notorious,  and  having  existed  for  some 
time,  the  defendant's  officers  would  be  presumed  to  have  notice  of  it. 

3.  Master  and  Servant:  undisclosed  intention  of  ekploter: 
evidence.  Evidence  of  the  intention  of  the  conductor  of  the  freight 
train,  in  such  a  case,  as  to  whether  the  deceased  should  uncouple  the 
car  in  question,  and  what  he  proposed  to  have  done  in  relation  to  such 
oar,  uncommunioated  to  the  deceased,  is  not  admissible. 

4.  Bailroads:  injury  to  bbaeeican:  contbibutobt  negligence: 
evidence.  The  conductor  of  the  train,  on  which  the  plaintiff's  intes- 
tate was  employed  as  brakeman,  had  received  a  telegram  before 
reaching  the  station  where  the  accident  in  question  occurred,  to  set 
out  the  car  uncoupled  by  the  deceased,  and,  after  reading  the  same, 
said  to  the  brakemen,  "we  will  set  out  that  head  stock  car."  It  was 
not  the  special  duty  of  any  particular  member  of  the  train  crew  to 
place  cars  on  the  side  track,  but  upon  the  arrival  of  the  train  at  the 
station  the  conductor  and  two  of  the  brakemen  proceeded  to  unload 
freight,  and  the  deceased,  without  special  orders,  proceeded  with  the 
engineer  to  set  out  the  car  in  question,  that  car  with  five  others  being^ 
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uncoupled  from  the  train  for  that  parpose.  After  the  switch  had 
been  tlirown,  and  the  signal  given  to  back,  but  while  the  cars  were 
moving  slowly,  the  deceased  went  between  the  cars  to  uncouple  the 
stock  car.  He  might  have  uncoupled  the  car  before  he  threw  the 
switch,  or  after  they  had  passed  upon  the  side  track,  and  in  either  case 
the  oars  would  not  have  been  moving,  but  that  was  not  the  usual 
way  of  doing,  and  would  have  required  more  time,  and,  under  the 
rules  of  the  company,  there  was  but  nine  minutes'  time,  after  the  arri- 
val of  the  train  at  the  station,  in  which  to  unload  freight,  set  out  the 
stock  ear  on  the  side  track,  return  with  the  engine  to  the  main  track, 
and  side  track  the  train,  so  as  to  leave  the  main  track  dear  for  the  pas- 
senger train.  Held,  that  the  finding  of  the  jury,  that  the  deceased 
was  not  guilty  of  negligence  contributing  to  his  injuries  was  sup- 
ported by  the  evidence. 

5.  :  NBGUOKNCE:  xviDKNOE.    Although  at  the  time  of  the  acci« 

dent  the  train  was  under  the  orders  of  the  deceased,  the  evidence 
showed  that  the  engineer,  knowing  that  the  deceased  was  between 
the  cars,  without  orders,  and  without  warning,  gave  the  cars  a  "kick." 
Held,  that  the  defendant's  negligence  was  established. 

6.  : :  INJXJBY  CAUsme  death:  mxasubb  of  damages.     The 

measure  of  damages  recoverable  in  such  case,  is  the  pecuniary  loss 
to  the  estate  of  the  deceased,  caused  by  his  death,  in  view  of  his  age, 
occupation,  the  wages  he  was  receiving,  his  condition  of  health,  and 
his  abUity,  if  any,  to  earn  money.  The  recovery  is  not  limited  to 
such  sum  as,  placed  at  legal  interest  for  the  time  of  the  deceased's 
expectancy  of  life,  would  produce  the  amount  he  would  have  accumu- 
lated over  and  above  his  liabilities  at  his  death,  had  he  lived  out  his 
expectancy  of  life. 

7.  ; : :  damaoes:  ysrdiot.  A  verdict  of  five  thou- 
sand dollars  for  the  ne^igent  killing  of  a  brakeman  on  a  freight  train, 
who  at  the  time  was  twenty-five  years  of  age,  in  good  health,  and 
earning  fifty-five  dollars  a  month,  all  of  which  sum  was  consumed  in 
the  support  of  himself  and  family,  is  not  excessive. 

Appeal  from  Osceola  District  Comt. — ^Hon.  Scott  M. 
Ladd,  Judge. 

Monday,  Ootobeb  16, 1893. 

Action  to  recover  damages  for  a  personal  injury. 
From  a  verdict  and  judgment  for  the  plaintiff,  the 
defendant  appeals. — Affirmed. 

Swanj  Latprence  <&  Swauj  for  appellant. 

Argo,  McDuffie  <&  ArgOj  for  appellee. 
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KiNNE,  J. — The  plaintiff's  claim,  as  set  forth  in  her 
petition  is  substantially  this:  That  she  is  the  adminis- 
tratrix of  the  estate  of  one  Channing  Lowe,  deceased ; 
that  the  defendant  was,  on  and  prior  to  November  14, 
1891,  operating  a  line  of  railroad  through  the  town  of 
Ashton,  in  this  state,  at  which  point  it  had  a  main  line 
and  certain  switches  and  side  tracks;  that  at  that  time 
and  place  it  was  frequently  the  custom  and  practice  of 
the  defendant,  when  its  trains  were  behind  time,  and  it 
desiried  to  detach  certain  of  its  cars  from  those  in  use 
on  the  main  line  and  place  them  on  a  side  track,  to 
order,  direct  and  require  certain  of  its  servants  acting 
as  brakemen  to  open  one  of  the  switches  connecting 
with  its  main  line,  and  then,  while  said  cars  and 
engine  were  in  motion,  to  step  upon  its  track  between 
the  cars  .to  be  detached,  and  uncouple  them ;  that  when 
the  cars  were  being  uncoupled  it  was  then  and  there 
the  duty  as  well  as  the  custom  and  practice  of  the 
defendant  and  its  servants  controlling  the  movement  of 
the  engine  and  cars  to  move  said  train  backward  very 
slowly,  and  at  a  steady  and  regular  rate  of  speed,  and 
not  to  increase  the  rate  of  speed  at  which  the  cars  were 
being  moved,  and  not  to  '*kick*'  the  cars  backward, 
until  the  servant  of  defendant  had  signaled  the  defend- 
ant's servants  in  charge  of  the  engine  that  he  had  per- 
formed the  act  of  uncoupling  the  cars,  and  to  **kick'' 
the  uncoupled  cars  backward  onto  the  switch ;  that  on  or 
about  November  14,  1891,  the  defendant  employed 
Channing  Lowe  as  a  brakeman,  and  employed  other 
servants  to  care  for,  manage  and  control  its  trains  and 
engines,  and  instructed  Lowe  to  work  under  their 
direction,  and  to  obey  their  orders,  and  so  he  under- 
took to  do;  that  at  Ashton,  while  in  the  employ  of  the 
defendant,  and  acting  in  the  line  of  duty,  as  aforesaid, 
Lowe  was  directed  and  ordered  to  open  and  place  the 
switch  at  the  north  end  of  the  side  track  on  the  west  side 
of  the  main  line,  and  to  uncouple  from  said  train,  while 
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in  motion,  certain  cars  which  the  defendant  had  ordered 
to  be  placed  upon  said  side  tracks;  that  Lowe  in  obedi- 
ence to  said  direction  and  order,  opened  the  switch, 
and  as  said  train  was  being  slowly  and  at  a  regular  rate 
of  speed  backed  over  said  switch,  he,  in  the  exercise 
of  due  care  and  caution,  stepped  onto  the  track  between 
the  cars  for  the  purpose  of  uncoupling  them ;  that  the 
servants  in  charge  of  said  train,  without  waiting  for 
Lowe  to  uncouple  said  cars,  or  to  step  off  from  the  track, 
to  give  said  signal,  and  without  giving  him  time  to  do 
so,  and  without  waiting  for  signal,  and  without  signal, 
carelessly,  negligently,  and  without  warning,  greatly 
and  suddenly  increased  the  speed  of  the  train;  that  by 
reason  thereof,  and  while  in  the  performance  of  liis 
duty,  and  while  in  the  exercise  of  due  care  and  caution, 
and  without  negligence  on  his  part,  he  was  struck  and 
killed  by  the  defendant's  cars. 

The  defendant  admits  its  corporate  capacity,  and 
that  it  was  at  the  time  stated  operating  its  railway  as 
alleged,  and  denies  all  other  allegations.  In  a  second 
count  the  defendant  avers,  that  the  killing  of  Lowe  was 
not  the  result  of  any  negligence  on  its  part,  or  of  its  ser- 
vants or  employees,  but  was  the  result  of,  and  occasion- 
ed by,  the  careless  and  negligent  acts  of  the  deceased. 
That  the  deceased  was  at  the  time  of  the  injury  directing 
the  movement  of  the  train,  and  said  train  was  moved 
and  controlled  by  his  direction  only,  and  in  no  other 
or  different  manner ;  that  the  deceased,  with  knowledge 
that  the  train  was  in  motion,  and  of  what  was  being 
done,  and  to  be  done,  with  the  engine  and  cars,  carelessly 
and  negligently  went  in  between  the  cars  when  they 
were  in  motion,  and  voluntarily  placed  himself  in  a 
dangerous  place  with  full  knowledge  of  the  danger 
incurred,  whereby  he  was  injured.  In  a  third  count  it 
is  averred,  that  Lowe  had  for  a  long  time  prior  to  his 
death  been  in  the  employ  of  the  defendant's  as  a  brake- 
man,  and  had  full  knowledge  of  the  manner  of  doing 
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the  work  on  defendant's  road,  and  of  the  rules  and  reg- 
ulations governing  his  duties  as  such  brakeman,  and  of 
the  practice,  customs  and  manner  of  doing  said  work, 
and  remained  in  such  employment  without  protest  or 
demand  for  any  change  of  manner  of  doing  the  same, 
and  thereby  voluntarily  assumed  the  risk  and  danger 
incident  to  said  employment.  In  a  fourth  count  it  is 
alleged,  that  the  accident  to  Lowe  was  occasioned  by  his 
disobedience  of  the  rules  and  regulations  of  the  defend- 
ant company;  that  said  company  had  on  January  1, 
1890,  made  and  published  rules  prohibiting  brakemen 
from  going  between  cars  in  motion  to  uncouple  them, 
and  that  deceased  had  a  copy  of  said  rules,  and  that  by 
reason  of  his  disobedience  thereof  he  was  killed.  So 
much  of  the  rules  as  are  material  in  this  case  are  as  fol- 
lows: 

^^The  attention  of  switchmen  and  brakemen  and 
all  other  employees  of  the  company,  whose  duty  it  is  to 
couple  cars,  is  called  to  the  following  rule  of  the 
company: 

***Rule  15.  Great  care  must  be  exercised  by  all 
persons  when  coupling  cars.  ♦  *  *  All  persons 
entering  into  or  remaining  in  the  service  of  the  com- 
pany are  warned  that  the  business  is  hazardous,  and 
that  they  must  assume  the  ordinary  risks  attending  it. 
Each  employee  is  expected  and  required  to  look  after, 
and  be  responsible  for,  his  own  safety,  as  well  as  to 
exercise  the  utmost  caution  to  avoid  injury  to  his 
fellows,  especially  in  the  switching  of  cars  and  in  aU 
movements  of  trains.  ♦  ♦  *  Getting  in  between 
cars  in  motion  to  uncouple  them,  and  all  similar  acts, 
are  dangerous,  and  in  violation  of  duty,  and  are  strictly 
prohibited.  Employees  are  warned  that  if  they  commit 
them  it  will  be  at  their  own  peril  and  risk.' '' 

The  plaintiff  denied  the  allegations  in  the  third 
and  fourth  counts  of  the  answer,  and,  further  reply- 
ing, said  that,  notwithstanding  the  rules  of  the  defend- 
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ant  company,  the  defendant  and  its  officers  and  serv- 
ants in  charge  of  its  trains  have  required  and  directed 
the  decedent  to  perform  the  services  mentioned  in  the 
petition,  and  in  the  manner  therein  stated.  That  at 
the  time  the  plaintiff's  intestate  received  the  injuries 
complained  of  it  was  impossible  to  operate  and  run  the 
defendant's  trains  in  conformity  to  said  rules,  and  per- 
form the  train  service  required  of  its  servants  in  opera- 
ting its  trains,  which  was  then  known  to  the  defendant, 
and  the  defendant  has  thereby  waived  the  observance 
of  said  rules  on  part  of  the  plaintiff's  decedent.  That 
the  decedent  received  his  orders  to  set  out  on  the  side 
track  the  car  mentioned  in  the  petition  from  an  officer 
of  the  defendant  company  by  means  of  a  telegram 
received  by  the  conductor  in  charge  of  the  train,  and 
which  was  read  in  the  presence  and  hearing  of  the 
deceased. 

I.  It  is  said  that  the  court  erred  iu  not  stating 
the  issues  fully  and  correctly  to  the  jury.  It  is  con- 
1.  AwBAi.:  errop  t®^^^^®^  that  the  court  ignored  the  second 

diceftosOTS"  ^^^  *^rd  defenses  pleaded  in  the  answer. 

tioni  to  Jury.      y^^  ^^  q^j.  ^^^^^  ^j^^  ^y^^  jg  ^q^  founded. 

True,  the  court  might  have  stated  the  defenses  more 
fully,  and  it  would  have  been  proper  to  have  done  so. 
The  court  told  the  jury  that  the  defendant  claimed  that 
the  negligence  of  the  deceased  caused  the  injury,  but  did 
not  refer  to  the  facts  pleaded  upon  which  said  claim  of 
negligence  was  based.  We  do  not  think  that  the 
failure  of  the  court  to  be  more  specific  worked  any 
prejudice  to  the  defendant. 

II.  Evidence  was  admitted,  over  the  defendant's 
objection,  to  the  effect  that  it  was  the  habit  or  custom 

of  brakemen  on  the  defendant's  road  to 

**  j?i?^*^coS^b.  go  onto  the  track  and  between  the  cars, 

S^^l^ea     when  in  motion,  for  the  purpose  of  coup- 

wJye?^'        lii?g  and  uncoupling  them.     It  is  urged 

that  the  evidence  was  immaterial,  incom- 
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petent,  and  that  there  was  no  such  issue.  The  evi- 
dence was  admissible,  as  tending  to  show  a  waiver  of 
rule  15,  which  prohibited  brakemen  from  going  be- 
tween the  moving  cars  to  couple  or  uncouple.  The 
contention  is  that  the  evidence  did  not  as  a  matter  of 
law  establish  a  waiver  of  the  rule;  that,  as  the  deceased 
had  a  copy  of  the  rule,  he  was  in  duty  bound  to  do  the 
work  in  accordance  therewith;  and  the  fact  that  other 
employees  disobeyed  it  was  no  excuse  for  the  plaintiff's 
decedent  to  do  so. 

That  railroad  companies  have  the  right  to  make 
and  promulgate  proper  and  reasonable  rules  for  the 
government  of  their  employees  in  the  transaction  of  the 
business  intrusted  to  them  is  well  settled,  and  it  is 
likely  there  might  be  cases  where  they  would  be 
derelict  in  duty  if  they  failed  to  establish  such  rules. 
Deeds  v.  Chi.j  B.  L  d  P,  Bailroad  Co.y  74  Iowa,  154; 
Cooper  V.  Central  Bailroad  Co.,  44  Iowa,  134,  138; 
O^Neill  V.  Keokuk  d  D.  M.  Bailroad  Co.y  45  Iowa,  546, 
547;  Pittsburg  J  Ft.  W.  d  Chi.  Bailroad  Co.  v.  Powers  ^ 
74  111.  341,  344;  Lockwood  v.  C.  <&  N.  Y.  Bailroad  Co.y 
55  Wis.  50, 12  N.  W.  Rep.  401;  Beed  v.  Bwr.y  C.  B.  <& 
N.  Bailroad  Co.y  72  Iowa,  166;  Pennsylvania  Co.  v. 
Whitcomby  111  Ind.  212, 12  N.  E.  Rep.  380;  Sedgwick 
V.  Illinois  Cent.  B^y  Co.y  73  Iowa,  158;  Beach  on  Con- 
tributory Negligence,  section  141.  A  rule  prohibiting 
the  coupling  and  uncoupling  of  cars  by  going  in 
between  them  while  they  are  in  motion  is  reasonable, 
and,  if  enforced,  is  calculated  to  protect  the  limbs  and 
lives  of  those  whose  duty  it  is  to  perform  the  always 
dangerous  work  of  coupling  or  uncoupling  cars.  But 
we  can  not  doubt  that  such  a  rule  may,  by  the  consent 
of  the  parties,  be  waived  or  abrogated.  Let  it  be  con- 
ceded that  by  receiving  a  copy  of  the  rules  and  enter- 
ing the  company's  service  the  deceased  became  bound 
by  contract,  and  under  obligations  to  obey  the  rules 
given  him,  nevertheless  the  parties  to  the  contract 
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were  competent  to  waive  the  performance  of  any  part 
of  it.  Such  a  waiver  may  arise  from  constant  viola- 
tions of  the  rule  or  contract,  acquiesced  in  by  the 
defendant  company. 

There  is  a  conflict  in  the  cases,  some  of  them  hold- 
ing that  a  usage  or  custom  can  not  be  shown  as  against 
a  rule  or  contract  like  that  under  consideration ;  but 
we  think  it  is  clear  that  it  is  competent  to  show  a  usage 
or  custom  on  the  part  of  the  employees  of  defendant  at 
variance  with,  and  in  violation  of,  such  a  rule,  when  the 
defendant  has,  through  its  proper  officers,  knowledge 
of  its  violation,  and  their  conduct  shows  that  they 
acquiesced  in  such  violation.  The  following  authorities 
support  this  view:  Northern  Pacific  Bailroad  Co.  v. 
Nickels  J  1  C.  C.  A.  625,  50  Fed.  Bep.  718;  Union 
Pacific  Railway  Co.  v.  Springsteen j  21  Pac.  Rep.  (Kan.) 
774,  776;  Prather  v.  Bichmand  d  D.  B.  Railroad  Co.y 
9  S.  E.  Bep.  (Ga.)  530;  3issong  v.  Richmond  d  D.  R. 
Railroad  Co.y  8  S.  Bep.  (Ala.)  776,  777;  Bonner  v. 
Beam,  15  S.  W-  Bep.  (Tex.  Sup.)  798,  799.  Nor  need 
it  appear  that  the  officers  of  the  defendant,  who  are 
charged  with  the  enforcement  of  its  rules,  had  actual 
knowledge  of  the  custom  of  the  defendant's  employees 
as  to  violating  the  rule.  Such  notice  or  knowledge 
may  be  inferred  from  circumstances;  it  may  be  implied 
from  the  notoriety  of  the  custom,  whereby  they  are 
chargeable  with  notice.  Lawson,  Usages  &  Custom, 
section  21;  Barry  v.  Hannibal  d  St.  J.  Railroad  Co.j 
11  S.  W.  Bep.  (Mo.  Sup.)  309. 

The  evidence  satisfies  us  that  it  wajs  the  custom  of 
the  defendant's  employees  to  couple  and  uncouple  cars 
while  in  motion;  that  this  practice  was  open  and 
notorious,  and  had  existed  for  such  a  length  of  time  as 
that  the  defendant's  officers  were  chargeable  with 
notice  of  it.  It  does  not  appear  that  those  officers  of 
the  defendant  whose  duty  it  was  to  make  rules,  and 
who  may,  therefore,    be  presumed   to   be  especially 
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responsible  for  their  faithful  observance  by  those  under 
their  control,  have  done  anything  to  cause  their 
enforcement.  If  rules  are  made  in  good  faith,  and  for 
the  protection  of  the  company's  employees,  that  protec- 
tion can  be  best  obtained  by  compelling  their  observ- 
ance while  the  party  is  alive  for  whose  benefit  they  are 
made.  The  defendant  can  not  shield  itself  from 
liability  by  relying  upon  a  rule  which,  under  the  evi- 
dence, it  should  know  has  been  constantly  violated, 
and  where  it  may  be  properly  assumed  that  it 
acquiesced  therein. 

III.  The  defendant  asked  one  Maynard,  who  was 
the  conductor  of  the  train  which  killed  the  decedent, 
these  questions: 

**Was  it  your  intention,  as  conductor  and  manager 

of  that  train,  that  Mr.  Lowe  should  uncouple  those 

8.  liAtmand      ^^^s,  and  go  up  there  to  set  out  that  car 

JSSfSfidta-    at  the  time  when  he  did  so!''    ^*Now, 

empioyelf:        for  the  purposc  of  Setting  out  the  car 

eno6.  ^hich  you  had  instructions  to  leave  at 
Ashton,  and  for  clearing  the  main  line  for  the  passing 
of  the  passenger  train,  what  movements  of  your  train 
did  you  propose  to  have  done  to  accomplish  that  pur- 
pose at  the  time!" 

TMs  evidence  was  inadmissible.  Both  questions 
called  for  an  expression  of  the  undisclosed  intention  of 
the  conductor  with  reference  to  the  setting  out  of  the 
car.  There  is  no  pretense  that  the  intention  of  the 
conductor  in  that  respect  was  ever  communicated  by 
him  to  the  decedent,  or  to  anyone  else,  prior  to  the 
accident.  Lowe  could  not  be  charged  with  the  viola- 
tion of  an  order  conceived  in  the  mind  of  his  superior 
officer,  but  never  communicated  to  him.  The  order  to 
set  out  the  car  was  in  the  form  of  a  telegraphic  message 
to  the  conductor.  It  was  read  by  him  to  and  in  the 
presence  of  the  brakemen.  No  express  direction  was 
given  to  Lowe  to  attend  to  setting  out  the  car,  but  he 
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undertook  to  do  the  work.  What  the  conductor 
intended  to  do  with  reference  to  setting  out  the  car 
must  be  determined  from  what  he  said  and  did; 
further  than  that  it  is  impossible  to  go.  To  admit 
evidence  of  unexpressed  intentions  in  such  a  case 
would  be  entering  a  field  not  wan^anted  by  reason  or 
authority. 

IV.    Regardless  of  the  rule  heretofore  spoken  of, 
it  is  said  that  the  plaintiff  should  not  recover,  because 
4.  bailboadb:      ^^^    deccdeut's    negligence    contributed 
ftSfei^:       directly  to  produce  the  injury  complained 
wSiiieno^eT     of.    We  havc  seen  that  the  jury  were 
®°^-        warranted  in  finding  that  the  rule  prohib- 
iting brakemen  from  going  between  the  moving  cars 
to  couple  or  uncouple  them  was  waived.    It  is  clear 
that  they  so  found,  as  the  court  instructed  them  that, 
if  the  rule  had  not  been  waived,  the  plaintiff  could  not 
recover. 

The  claim  of  the  appellant  is,  that  the  act  of  the 
decedent  in  going  in  between  the  moving  cars  to 
uncouple  them  was  negligent  as  a  matter  of  law.  Now, 
going  in  between  moving  cars  to  couple  or  uncouple 
them  is  not  necessarily  a  negligent  act.  Whether  such 
an  act  constitutes  negligence  is  to  be  determined  from 
all  the  facts  and  circumstances  surrounding  its  execu- 
tion. Henry  v.  Sioux  City  &  P.  Bailway  Co.j  75  Iowa,  84, 
86;  Beems  v.  C,  R.  L  <&  P.  Railroad  Co.j  58  Iowa,  150. 
The  question  of  the  decedent's  negligence  was 
fairly  submitted  to  the  jury.  They  must  have  found 
that  he  was  not  guilty  of  any  negligence  which  contrib- 
uted to  produce  the  accident,  otherwise  their  verdict 
would  have  been  for  the  defendant.  Now,  it  appears 
that  no  direction  was  given  to  Lowe  to  set  out  the  car 
at  Ashton.  The  conductor  had,  before  the  train  reached 
Ashton,  received  the  message  ordering  the  car  set  out, 
and  had  read  it  to  the  brakemen.  When  he  read  it  he 
said  to  them,  "We  will  set  out  that  head  stock  car." 
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No  other  or  further  order  was  given  as  to  setting  out 
the  car.  When  the  train  arrived  at  Ashton  the  con- 
ductor and  two  of  the  brakemen  proceeded  to  unload 
freight,  and  Lowe  informed  the  engineer  of  the  order 
to  set  out  the  car.  He  then  cut  oflE  the  stock  car  and 
signaled  the  engineer  to  go  ahead.  Fourteen  or  fifteen 
cars  were  left  standing  on  the  main  track  and  six  cars 
were  cut  oflE  with  the  engine.  Lowe  went  over  to  the 
switch,  and  gave  the  engineer  a  signal  to  stop.  The 
train  stopped.  Lowe  threw  the  switch  and  gave  the 
signal  to  back  up.  He  then  went  in  between  the  cars 
to  uncouple  the  stock  car.  The  cars  were  at  first 
backed  up  slowly,  and  then,  without  any  further  signal 
from  Lowe,  the  engineer  gave  the  cars  a  ''kick,^'  and 
soon  thereafter  Lowers  body  was  discovered  under  the 
moving  cars. 

From  the  evidence  it  does  not  appear  that  it  was 
the  special  duty  of  any  particular  member  of  the  train 
crew  to  place  cars  upon  the  side  track.  Sometimes  that 
work  was  performed  by  the  conductor  and  a  brakeman, 
sometimes  by  two  brakemen.  Lowe,  in  connection 
with  the  engineer,  undertook  to  carry  out  the  order  in 
accordance  with  the  telegram  read  to  the  brakemen  by 
the  conductor.  It  is  certain  that  in  so  doing  he  was 
not  a  mere  volunteer,  but  a  servant  of  the  defendant, 
performing  an  act  within  the  line  of  his  employment 
and  duty.  He  might  have  uncoupled  the  cars  before 
he  threw  the  switch,  or  after  they  had  passed  upon  the 
side  track,  and  in  either  case  the  cars  would  not  have 
been  moving; , but  the  evidence  shows  that  that  was  not 
the  usual  way  of  doing.  He  proceeded  in  the  manner 
usual  and  customary  with  the  defendant's  employees. 
It  appears  also  that  to  have  uncoupled  before  throwing 
the  switch,  or  after  the  cars  had  passed  upon  the  side 
track,  would  have  required  more  time  than  to  uncouple 
while  the  cars  were  in  motion.  The  evidence  shows 
that  when  Lowe  passed  in  between  the  cars  to  uncouple 
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they  were  moving  about  as  fast  as  a  man  would  walk, 
and  that  the  kick  was  given,  and  speed  rapidly  increased, 
without  any  orders  from  Lowe.  It  also  appears  that 
there  was  a  rule  of  the  defendant  company,  known  to 
all  its  employees,  forbidding  any  freight  train  from 
occupying  the  main  track  within  ten  minutes  of  the 
time  when  a  passenger  train  was  due.  There  was  only 
nine  minutes  after  the  freight  train  arrived  at  Ashton 
in  which  to  unload  its  freight,  set  out  the  stock  car  on 
the  side  track,  return  with  the  engine  and  cars  to  the 
main  track,  and  place  the  freight  on  the  side  track. 
The  freight  train  was  late.  It  was  of  the  utmost 
importance  that  it  be  moved  from  the  main  track  to 
make  way  for  the  passenger  train,  which  was  due  in 
nineteen  minutes  after  the  arrival  of  the  freight  at 
Ashton.  It  must  be  presumed  that  Lowe  acted  with 
knowledge  of  the  rule,  and  realized  the  necessity  of 
prompt  action,  in  order  that  the  work  might  all  be 
accomplished  within  the  nine  minutes. 

In  view  of  these  and  other  facts  which  might  be 
stated,  it  was  for  the  jury  to  say  whether  Lowe  was 
negligent  in  attempting  to  uncouple  the  cars  by  going 
in  between  them  while  they  were  moving.  They  have 
said  that  he  was  not  guilty  of  negligence  in  so  doing, 
and  we  think  they  were  warranted  in  so  finding,  under 
all  the  facts  and  circumstances  in  evidence.  The  ques- 
tion of  Lowe's  negligence  was  one  of  fact  to  be  deter- 
mined by  the  jury.  Whitsett  v.  C,  B.  I.  d  P.  B^y 
Cb.,  67  Iowa,  150,  158;  Taller  v.  Hannibal  dk  St.  J. 
B'y  Co.,  93  Mo.  79,  5  S.  W.  Rep.  810;  Baldwin  v.  St. 
L.,K.di  N.  W.  B'y  Co.,  72  Iowa,  45. 

V.  Was  the  defendant  negligent  in  suddenly 
increasing  the  speed  of  the  train  after  Lowe  had  gone 
5.  — :  negu-  iu  betwccu  the  cars  for  the  purpose  of 
S^!  '  uncoupling  themf  This  question  was  fairly 
submitted  to  the  jury,  and  they  found  against  the 
defendant.    If  the  declarations  of  the  engineer  were 
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properly  received  in  evidence,  and  that  they  were  is  not 
questioned  in  the  appellant's  argument,  the  jury  were 
justified  in  their  finding.  One  Bagan  testified  to  state- 
ments made  by  the  engineer,  as  follows: 

**Well,  as  we  were  walking  along,  as  I  said,  he 
overtook  me  going  up,  and  I  didn't  know  at  that  time^ 
that  he  was  the  engineer,  until  we  spoke  to  each  other, 
and  I  asked  him  if  the  man  was  killed,  and  he  says  ^he 
was.'  And  I  says,  *How  did  it  happen!'  He  says  to 
me:  *I  was  looking  out  of  the  cab  window,  the  east  cab 
window,  and  the  fireman  was  looking  on  the  west 
side,  and  he  said  the  man  was  on  the  west  side.'  He 
says  to  the  fireman,  'What  is  he  saying!'  and  he 
answered  him,  he  said,  *He  is  not  saying  anything.' 
At  the  same  time  he  held  up  his  hand  and  made  a 
motion  that  way,  holding  the  hand  up  and  shaking  it 
sidewise.  I  didn't  know  what  it  meant.  *I  don't  know 
what  he  says,'  he  said.  *I  think  he  wants  a  little  kick ; 
give  him  a  little  kick!'  and  he  says,  *I  gave  it  to  him.' 
Those  words  he  used  exactly.  Question.  Who  made 
the  gesture  that  you  refer  to!  Answer.  The  engineer, 
as  I  supposed  he  was  the  engineer.  I  took  it  by  that, 
from  what  he  said." 

These  statements  were  made  by  the  engineer  to 
the  witness  immediately  after  the  accident  happened, 
and  prior  to  the  taking  of  Lowe's  body  out  from  under 
the  train.  From  the  evidence  it  is  clear  that  the  jury 
were  warranted  in  finding  the  defendant's  negligence 
was  established.  The  train  was  under  Lowe's  orders 
when  the  car  was  being  set  out.  The  fireman  knew 
that  Lowe  was  in  between  the  cars.  He  knew  he  had 
given  no  order  to  increase  the  speed  of  the  train,  and 
recklessly,  and  without  any  warning,  and  without 
regard  to  Lowe's  safety,  the  cars  were  kicked  and  the 
speed  increased.  It  was  an  act  of  gross  negligence, 
uncalled  for,  and  without  justification.  Whether  this 
act  was  the  cause  of  Lowe's  death  is  a  question,  we 
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think,  not  free  from  doubt;  but  the  verdict  is  not  so 
wanting  in  support  by  the  testimony  as  to  warrant  us 
in  disturbing  it. 

VI.  It  is  urged  that  the  damages  are  excessive, 
and  not  warranted  by  the  evidence.  The  verdict  was 
for  five  thousand  dollars.  The  court  instructed  the 
jury  as  follows: 

* 'Paragraph  7.     If  you  find  for  the  plaintiflE,  then 

you  will  determine  from  all  of  the  evidence  before  you 

what  amount  you  will  allow  her  as  dam- 

*  j^'  ciSiiSg     ages  resulting  to  the  estate  of  the  deceased 

Tire  of  dam-      by  roasou  of  Ws  death ;  and  in  determining 

what  amount  you  will  so  allow,  you  should 

take  into  consideration  the  age  of  the  deceased,  his 

occupation,  the  wages  he  was  receiving,  the  condition 

of  his  health,  his  ability,  if  any,  to  earn  money,  and 

all  these,  in  connection  with  all  of  the  evidence  before 

you,  and  determine  therefrom  the  probable  pecuniary 

loss  to  the  estate  of  the  deceased,  caused  by  his  death, 

and  allow  the  plaintiff  such  sum,  and  such  only,  as 

will  compensate  the  estate  for  such  loss.^^ 

The  instruction  is  not  objectionable,  nor  was  it 
error  to  refuse  the  one  asked  by  the  defendant.  The 
instruction  asked  lays  down  the  doctrine  that,  to  deter- 
mine the  loss  the  decedent's  estate  has  sustained,  the 
juiy  must  ascertain  from  the  evidence  the  amount  he 
**  would  accumulate  and  have  over  and  above  his  liabil- 
ities at  his  death,  if  he  had  lived  the  allotted  time,  as 
shown  by  the  evidence  to  be  his  expectancy  of  life,  and 
then  allow  such  a  sum  as,  placed  at  legal  interest  for 
that  time,  would  produce  a  like  sum.'' 

VII.  The  evidence  showed  that  the  deceased  was 
in  good  health,  twenty-five  years  old,  and  was  at  the 
7.  — :  — : — :  time  of  his  death  earning  fifty-five  dollars 

?2JSiot!*'        per  month ;  that  he  left  a  wife  and  three 
children;  that  he   had  been  braking  for  five  years; 
Vol.  89—28 
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that  his  family  depended  entirely  upon  him  for  sup- 
port; that  he  left  no  estate;  that  it  took  all  his  wages 
to  support  his  family.  It  is  impossible  to  measure 
with  any  degree  of  exactness  just  what  the  actual 
pecuniary  loss  in  such  a  case  is.  We  are  not  disposed 
to  measure  the  damages  in  such  cases  by  an  ironclad 
rule,  nor  are  we  inclined  to  take  a  step  in  advance  of 
what  we  have  heretofore  held.  We  think  the  rule  as 
repeatedly  approved  by  this  court  is  fair  and  just. 
We  need  not  review  our  decisions  touching  this 
question.  That  was  done  to  some  extent  in  the  recent 
case  of  WJieelan  v.  Chi.j  M.  <£  St.  P.  Wy  Co.j  85  Iowa, 
167,  wherein  the  appellant  urged  that  an  instruction 
v/as  erroneous  for  substantially  the  same  reasons  now 
pressed.  The  instraction  given  is,  in  substance,  the 
same  as  many  that  have  heretofore  met  the  approval 
of  this  court,  and  we  are  not  justified  in  holding  that 
the  court  below  erred  in  refusing  to  give  one  more 
definite  so  long  as  the  one  given  is  correct.  The  dam- 
ages were  not  excessive. 

The  judgment  below  is  affirmed. 


Oilman  Linseed  Oil  Company,  Appellee,  v.  Norton 
&  WoRTHiNGTON  ct  al.j  Appellants. 

1.  Sales:  bt  aoint  of  pbopirtt  bilomoikg  to  prinoipal:  titlb  of 
VENDEE.  The  plaintiffs  adyanoed  money  to  L.  &  Co.,  with  which  to 
purchase  flax  seed  for  the  purpose  of  loaning  it  to  farmers,  with  a 
view  to  procuring  the  product  of  the  seeding,  under  an  agreement 
that  all  seed  purchased  should  become  the  sole  and  absolute  property 
of  the  plaintiff,  and  that  L.  &  Co.  should  have  no  interest  therein  nor 
lien  thereon,  save  for  money  actually  adranced,  and  that  so  long  as 
it  remained  in  the  hands  of  L.  &  Co.  they  should  hold  It  only  as 
agents  of  the  plaintiff.  L.  &  Co.  having  purchased  seed  with  money 
thus  advanced  by  the  plaintiff,  and  sold  the  same  to  the  defendants, 
held,  that,  although  L.  &  Co.  were,  under  said  agreement,  obliged  to 
guarantee  the  weight  of  the  seed  at  the  point  where  it  was  to  be 
received  by  the  plaintiff,  and  were  responsible  for  damages  resulting 
from  shipments  of  unmerchantable  seed,  the  money  advanced  was 
not  in  the  nature  of  an  extension  of  credit^  nor  was  the  transaction  a 
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eonditional  sale,  bat  that  the  seed  porchased  belonged  to  the  plaintiff, 
and  that  L.  ft  Co.,  by  selling  it  as  their  own,  could  not  give  the 
defendants  title  thereto,  although  at  the  time  of  said  sale  the  bins  of 
L.  &  Co.  were  filled,  and  they  were  obliged  to  ship  the  seed  in  ques- 
tion away  for  want  of  room. 

2.  :  :  XSTOPPXL.    Although  the  possession  and  control  of 

personal  property  be  giren  to  an  agent,  who  is  engaged  in  the  busi- 
ness of  buying  and  selling  i>roperty  of  like  character,  yet  the  agent 
in  fact  have  no  authority  to  sell,  the  principal  will  not  be  estopped 
from  claiming  his  property  as  against  an  innocent  purchaser  without 
notice,  to  whom  the  property  was  sold  without  authority,  and  without 
the  knowledge  of  the  principal. 

8.  :  :  .    The  fact  that  the  plaintiffs,  after  receiying 

information  of  the  sale  to  the  defendants,  attempted  to  procure  a  set- 
tlement with  L.  ft.  Co.  for  the  value  of  the  seed  sold,  and  made  no 
demand  of  the  defendants  therefor  until  after  the  commencement  of 
this  action,  held,  not  to  estop  them  from  asserting  their  claim  against 
the  defendants  for  the  value  of  the  property. 

Appeal  Jrom  Lyon  District  Cowt. — ^Hon.   Scott   M, 
Ladd,  Judge. 

Tuesday,  Ootobeb  17,  1893. 

Action  at  law  to  recover  the  value  of  a  quantity 
of  flax  seed  alleged  to  have  been  wrongfully  converted 
by  the  defendants  to  their  own  use.  There  was  a  trial 
by  the  court  without  a  jury,  and  a  judgment  for  the 
plaintiff.    The  defendants  appeal. — Affirmed. 

H.  G.  McMllan,  J.  M.  Flower  and  T.  M.  Stuart, 
for  appellants. 

This  agreement  is  one  wherein  the  transfer  of  title 
or  ownership  of  personal  property  is  made  to  depend 
upon  a  condition.  This  being  so,  the  Oilman  Com- 
pany can  claim  no  rights  against  defendants  herein, 
where  it  is  conceded  that  they  received  this  flax  seed 
without  any  notice,  actual  or  constructive,  of  the 
rights  of  the  plaintiff.  Section  3093,  McClain's  Code; 
Moline  Plow  Company  v.  Braden^  71  Iowa,  141 ;  Singer 
Sewing  Machine  Company  v.  Halcomb,  40  Iowa,  33; 
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Taylor  v.  B.,  C.  R.  <&  N.  B'y  Co.,  4  Dillon,  570.  The 
plaintiff  is  conclusively  estopped  from  claiming  any 
rights  in  the  flax  seed  as  against  defendants.  Bigelow 
on  Estoppel  [5  Ed.],  560.  Where  there  is  evidence  of 
acts  of  ownership,  an  instruction  that  possession  of  prop- 
erty 'v&  prima  fade  evidence  of  title,  and,  coupled  with 
acts  of  ownership,  is  conclusive  as  to  creditors,  without 
notice,  extending  credit  on  such  ownership,  is  proper. 
Toime  V.  Sparks y  36  N.  W.  Rep.  (Neb.)  375.  The  rights 
of  third  parties  do  not  depend  upon  the  actual  title  or 
authority  of  the  party  with  whom  they  deal  directly, 
but  are  derived  from  the  act  of  the  real  owner,  which 
precludes  him  from  disputing,  as  against  them,  the 
existence  of  the  title  or  power  which,  through  negli- 
gence or  mistaken  confidence,  he  caused  or  allowed  to 
appear  to  be  vested  in  the  party  making  the  convey- 
ance. Cowdrey  v.  Vandenhurg,  101  U.  S.  572;  Sessions 
V.  Rice,  70  Iowa,  306;  Walker  et  al.  v.  Grand  Rapids 
Flouring  Mill  Co.,  35  N.  W.  Rep.  332;  Preston  v. 
Wether  spoon  J  109  Ind.  457;  58  Am.  Rep.  417;  Saltus 
V.  Everet,  20  Wend.  267;  32  Am.  Dec.  541;  Rosier  v. 
Darden,  14  Am.  St.  Rep.  152;  Williams  v.  Merle,  25 
Am.  Dec.  15;  Thompson  v.  Blanchard,  4  N.  Y.  303; 
De  Meyer  v.  Souser,  6  Wend.  436;  Barnard  v.  Campbell^ 
55  N.  Y.  456;  Fluman  v.  McKean,  25  Barb.  474; 
Ludden  v.  Hayzen,  31  Barb.  650;  Oass  v.  Hampton,  16 
Nev.  185;  Wnght  v.  The  Dickey  Co.,  83  Iowa,  464. 
The  plaintiff  is  now  surely  estopped  on  account  of 
its  conduct  subsequent  to  the  sale  of  the  flax  seed  to 
the  defendants.  It  was  their  duty  to  notify  defend- 
ants at  once  when  they  discovered  that  this  grain  had 
been  sold  by  Lamar  &  Co.,  but  the  testimony  shows 
that  it  never  notified  Norton  &  Worthington  at  all, 
and  that  as  a  matter  of  fact  defendants  did  not  know 
that  plaintiff  was  the  owner  of  this  flax  seed,  or  claimed 
any  right  or  interest  therein,  until  this  suit  was  brought, 
which  was  more  than  a  year  after  the  transaction  in 
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question.  *^He  who  remains  in  silence  when  in  con- 
science he  ought  to  speak,  will  be  debarred  from  speak- 
ing, when  in  conscience  he  ought  to  remain  silent.'^ 
Minnesota  Linseed  Oil  Co.  v.  Montague,  21  N.  W.  Rep. 
135;  Griffith  v.  Wright,  6  Col.  248;  Greene  v.  Smith,  57 
Vt.  268;  Pence  v.  Arhuckle,  22  Minn.  417;  Hardy  v. 
Oiesapeake,  Bank,  51  Md.  562;  Horn  v.  Cole,  51  N.  H. 
227;  Kingman  V.  Graham j  51  Wis.  232;  Brant  v.  Vir- 
ginia Coal  Co.,  93  U.  S.  326.  It  has  been  held  that 
**  silence  in  not  repudiating  the  unauthorized  act  of 
an  agent,  when  such  act  is  brought  home  to  the  knowl- 
edge of  the  principal,  amounts  to  a  ratification  on  the 
part  of  the  principal."  Torry  v.  North  Chicago  City 
Ry  Co.,  32  Fed.  Rep.  270;  Alexander  v.  Jones,  64 
Iowa,  207;  Hayes  v.  Steele,  32  Iowa,  44;  Farrell  v. 
Hoivard,  26  Iowa,  381 ;  Burlington  Co.  v.  Greene,  22 
Iowa,  508;  McClure  v.  Evertson,  14  Lea  (Tenn.),  495; 
Beall  V.  Jantuiry,  60  Mo.  434;  Shinn  v.  Hicks,  4  S.  W. 
Rep.  486;  1  Am.  and  Eng.  Encyclopedia  of  Law,  439. 
Ratification  of  an  unauthorized  act  of  an  agent  may  be 
presumed  from  the  acquiescence  of  the  principal  after 
notice.  Quinn  v.  Dresback,  79  Oal.  159;  7  Am.  St. 
Rep.  138;  Central  Bailway  Co.  v.  Cheatham,  85  Ala. 
292;  7  Am.  St.  Rep.  48;  Hurley  v.  Watson,  68  Mich. 
532;  Beese  v.  Medlock,  27  Tex.  120;  84  Am.  Dec.  634; 
Tier  v.  Thompson,  35  Vt.  179;  82  Am.  Dec.  634; 
Ward  V.  Williams,  26  111.  447;  79  Am.  Dec.  385.  It 
has  been  held  that  **acts  of  a  principal  will  be  liberally 
construed  in  favor  of  a  ratification."  Szymanki  v. 
Plassen,  20  La.  90;  96  Am.  Dec.  382.  If  the  plaintiff 
did  not  approve  of  the  sale  made  by  Lamar  &  Co.  to 
Norton  &  Worthington  of  the  flax  seed  in  question,  it 
was  their  duty  to  repudiate  such  a  sale  within  a  rea- 
sonable time  after  the  notice  of  its  existence.  Hoosac 
Mining  d  Milling  Co.  v.  Donat,  10  Col.  529.  The  rule 
has  been  laid  down  that  '^in  some  instances  very  slight 
evidence  of  ratification  is  sufficient  to  bind  the  princi- 
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pal.''  Loraine  v.  Coutrightj  3  Wash.  151;  Bichmond 
Mfg.  Co.  V.  StarkSj  11  Mason,  296;  Bank  of  Columbia 
V.  Patterson,  7  Cranch,  299;  Bogers  v.  Kneeland^  13 
Wend.  114;  Blakely  v.  Graham^  111  Mass.  8;  Mechem 
on  Agency,  p.  152;  United  States  in  Townsend  v. 
Chappelle^  79  U.  8.  681;  2  Wade  on  Notice  [2  Ed.],  p. 
376. 

J.  H.  Parson  and  E.  ¥.  Greenleaf  for  appellee. 

Under  the  contract  the  flax  seed  belonged  to  plain- 
tiflE.  VanSandtv.  Dows,  63  Iowa,  594.  The  defendants 
converted  the  flax  seed  and  are  liable.  Brown  v.  Camp- 
bellj  24  Pac.  Eep.  492.  The  ownership  did  not  depend 
upon  any  condition.  The  contract  made  the  title  at  all 
times  vest  in  the  plaintiff,  and  at  no  time  was  it  vested 
in  Lamar  &  Co.  The  title  depended  upon  no  condi- 
tion. It  was  purchased  with  the  plaintiflE's  money, 
and  was  at  all  times  the  plaintiflE's  property.  Lamar 
&  Co.  were  special  agents  to  buy  flax  seed  for  the  plain- 
tiflEs,  but  had  no  authority  whatever  to  sell,  and  hence 
defendants  are  not  protected  because  Lamar  &  Co. 
exceeded  their  authority.  The  policy  of  our  law  is  to 
compel  the  purchaser  to  look  to  the  title  of  what  prop- 
erty he  purchases,  and,  if  he  does  not  do  so,  he  is  not 
protected,  if  it  is  found  that  the  one  from  whom  he 
purchased  has  not  authority  to  sell,  and  is  not  vested 
with  title.  The  general  rule  is  that  the  owner  of  prop- 
erty can  follow  his  property  into  any  place  and  recover 
it  or  its  value.  Where  the  mere  possession  of  goods 
is  prima  facie  right  to  transfer,  is  limited  to  cases  where 
the  goods  placed  by  the  owner  in  the  hands  of  one 
whose  business  it  is  to  sell  goods  of  the  same  kind  as 
agent.  But,  if  the  agent  carries  on  another  independ- 
ent business,  by  which  he  may  have  possession  of 
the  goods,  then  his  possession  of  the  same  does  not 
prima  facie  give  the  right  to  transfer.  Mechem  on 
Agency,  sections  786,  788;  Levy  v.  Booth,  58  Md.  305; 
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42  Am.  Rep.  332.  **The  doctrine  of  estoppel  can  not 
apply  where  the  acts  or  omissions  relied  on  as  creating 
the  estoppel  have  never  been  acted  on  by  the  party 
claiming  the  estoppel.'^  Maurice  v.  Sargent ^  18  Iowa, 
90;  Tufts  V.  McClure,  40  Iowa,  317.  Acts  subsequent 
to  the  transaction  do  not  work  an  estoppel.  Gee  v. 
MosSy  68  Iowa,  318;  Oswald  v.  Hayes,  42  Iowa,  104. 
Again,  when  one  takes  the  property  of  another  wrong- 
fully, and  sells  it,  not  as  an  agent,  but  on  his  own 
account,  mere  silence  on  the  part  of  the  owner  does 
not  confirm  the  sale.  The  confirmation  must  rest  upon 
some  consideration.  Hamlin  v.  Sears,  82  N.  Y.  329; 
31  Am.  Rep.  546;  1  Am.  and  Eng.  Encyclopedia  of  Law, 
page  431,  note  1.  When  an  agent  has  wrongfully  sold 
his  principaPs  property,  on  his  own  account,  mere 
silence  on  the  part  of  the  owner  does  not  confirm  the 
sale,  and,  upon  discovering  the  wrong,  he  is  not 
required  to  make  immediate  effort  to  recover  the  prop- 
erty, and  silence,  short  of  the  time  prescribed  by  the 
statutes  of  limitation,  will  not  bar  his  claim.  Hamlin 
V.  Sears,  82  N.  Y.  329.  Where  the  party  making  the 
contract  had  not  the  authority  to  contract  for  the  thifd 
party,  and  did  not  profess  at  the  time  to  act  for  him, 
the  subsequent  assent  of  said  third  party,  to  be  bound 
as  principal,  has  no  operation.  The  ratification  is 
without  eflEect  when  the  act  is  done  by  a  person  not 
professedly  acting  as  agent  of  the  party  claimed  as 
principal.  Workman  v.  Wright,  33  Ohio  St.  405;  31 
Am.  Rep.  546;  Mechem  on  Agency,  sec.  127. 

Robinson,  C.  J. — ^In  the  year  1889  the  plaintiflE 
was  engaged  in  business  in  Oilman,  in  the  state  of 
Illinois,  and  E.  M.  Lamar  &  Co.  were  doing  business 
at  Oeorge,  in  this  state.  In  March  of  that  year  the 
plaintiff  entered  into  an  agreement  in  writing  with 
Lamar  &  Co.,  by  which  the  former  agreed  to  furnish 
to  the  latter  one  thousand  bushels  of  flax  seed  for  the 
purpose  of  having  it  loaned  to  farmers  for  use  as  seed, 
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for  the  purpose  of  procuring  the  product  of  the  seeding. 
Lamar  &  Co.  were  to  loan  the  seed  to  farmers  for  the 
purpose  stated  only,  for  and  in  the  name  of  the  plain- 
tiflf,  on  terms  specified  in  the  agreement,  taking  notes 
to  secure  payments  for  the  seed,  and  making  contracts 
for  the  product  thereof  at  the  rate  of  twenty-five  cents 
less  than  the  Chicago  prices  for  each  bushel  delivered 
to  the  agent  of  the  plaintiflE  at  George.  Lamar  &  Co. 
were  to  keep  an  account  of  their  transactions,  on  books 
of  account  which  were  to  be  furnished  by  and  remain 
the  property  of  the  plaintiff,  and  to  make  reports  to  it 
when  demanded.  They  were  to  ship  to  the  plaintiff 
all  the  products  of  the  loaned  seed  which  they  should 
receive,  under  the  contracts  with  the  farmers,  and  were 
not  to  loan,  sell,  or  buy  any  flax  seed  during  the  con- 
tinuance of  the  agreement  for  any  one  excepting  the 
plaintiff,  without  its  written  consent.  They  were  to 
receive  as  their  only  compensation  for  services  ren- 
dered in  performing  the  agreement  on  their  part,  the 
sum  of  five  cents  per  bushel  for  the  flax  seed  bought 
for  and  shipped  to  the  plaintiff.  The  agreement  also 
contained  a  paragraph  in  words  as  follows:  **It  is 
further  mutually  agreed  that  all  seed  purchased  under 
the  agreement  is  from  the  time  of  such  purchase  the 
sole  and  absolute  property  of  the  party  of  the  first  part 
(the  plaintiff),  and  that  the  party  of  the  second  part 
(E.  M.  Lamar  &  Co.),  has  no  right  or  interest  in,  or 
lien  on,  the  same,  save  only  for  money  they  have  actu- 
ally advanced,  and  that  so  long  as  it  remains  in  their 
actual  possession  they  hold  it  only  as  the  agent  of  the 
party  of  the  first  part.'^  There  was  also  a  provision 
for  the  payment  of  a  commission  for  purchasing  seed 
not  under  contract,  but  it  is  not  involved  in  this  case. 
In  the  latter  part  of  the  year  1889  Lamar  &  Co. 
purchased  flax  seed  under  that  agreement  with  money 
furnished  by  the  plaintiff.  In  November,  1889,  they 
shipped  to  the  defendants  in  Chicago  two  car  loads  of 
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flax  seed,  and  drew  on  them  for  nearly  the  amount  of 
its  value.  The  flax  seed  was  received  by  the  defend- 
ants and  sold,  and  the  drafts  were  paid.  The  seed  so 
received  and  sold  was  purchased  by  Lamar  &  Co.  under 
their  agreement  with  the  plaintiff,  with  its  money,  and 
they  had  no  lien  upon  it  for  any  purpose.  The  defend- 
ants claim  that  they  received  and  sold  the  seed  only  as 
brokers  and  commission  merchants,  acting  for  the 
shippers,  and  receiving  a  commission  for  their  services, 
and  that  they  did  not  purchase  it  on  their  own  account. 
It  appears  that  in  December,  1888,  they  arranged  with 
Lamar  &  Co.  to  furnish  them  two  thousand  dollars, 
for  use  in  their  grain  and  seed  business,  and  the  next 
year  the  amount  was  increased  to  three  thousand  dol- 
lars. Shipments  were  made  by  Lamar  &  Co.  to  the 
defendants  to  the  amount  of  thirteen  thousand  dollars, 
and  drafts  to  the  amount  of  sixteen  thousand  dollars 
were  drawn  on  them  and  paid,  leaving  a  balance  due 
from  Lamar  &  Co.  to  the  defendants  of  three  thousand 
dollars.  When  the  shipments  in  question  were  made, 
the  drafts  drawn  against  them  were  charged  to  Lamar 
&  Co.,  and  the  proceeds  of  the  shipments  were  credited 
to  them. 

I.    The  defendants  contend  that  the  agreement 
between  the  plaintiff  and  Lamar  &  Co.   was  in  the 
nature  of  an  extension  of  credit,  and  that 
^  2^of Vop-  the  latter  were  charged  with   the  cash 
tTprinciJS:  *  advanced  them,  and  received  credit  only 
*  when  the  flax  seed  was  delivered  in  Gil- 
man;   that  they  were  required  to  guaranty  weights 
and    quality,    and    that   the    plaintiff    reserved    the 
right  to  refuse  any  flax  seed  if  the  weights  and  quality 
were  not  satisfactory.     The  claims  thus  made  are  not 
supported  by  the  evidence.     It  is  true  that  Lamar  & 
Co.  guarantied  the  weights  at  Gilman,  and  that  they 
were  responsible  for  damages  which  should  result  from 
shipping  inferior,  dirty,  or  unmerchantable  seed,  but  the 
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right  to  reject  seed  was  not  reserved  to  the  plaintiflE. 
On  the  contrary,  the  title  to  all  seed  purchased  under 
the  agreement  vested  in  it  at  once,  and  the  obligations 
in  regard  to  weight  and  quality  of  seed  placed  upon 
Lamar  &  Co.  were  designed  to  secure  a  faithful  per- 
formance of  the  agreement  on  their  part,  or  to  require 
them  to  make  good  the  loss  which  should  result  from 
their  failure  to  do  so.  The  transfer  of  title  did  not 
depend  upon  any  condition,  and  the  transaction  was 
not,  in  any  sense,  a  conditional  sale  of  property;  and 
section  1922  of  the  Code,  which  requires  sales,  contracts, 
and  leases  wherein  the  transfer  of  title  or  ownership  of 
personal  property  is  made  to  depend  upon  any  condition 
to  be  in  writing  and  recorded,  to  be  valid  against  cer- 
tain creditors  and  purchasers  without  notice,  has  no 
application.  See  Van  Sandt  v.  DowSy  63  Iowa,  594. 
The  flax  teed,  when  shipped  to  the  defendants,  belonged 
to  the  plaintiff,  and  Lamar  &  Co.  had  no  authority  to 
divest  it  of  its  title  by  selling  the  seed  to  others.  It  is 
said  that  for  a  time  the  plaintiff  was  unable  to  receive 
flax  seed;  that  Lamar  &  Co.  had  filled  their  bins  and 
were  compelled  to  ship  some  of  their  contents  away. 
But,  if  that  be  true,  it  gave  them  no  right  to  ship  in 
their  own  name,  and  sell  it  as  their  own. 

II.    It  is  contended  that  the  plaintiff  is  estopped 
to  deny  the  right  of  Lamar  &  Co.  to  sell  the  seed,  for 

2 , .        the  reason  that  it  had  given  them  the  pos- 

eetoppei.  gessiou  and  control  of  it,  and  the  appar- 
ent right  to  treat  and  dispose  of  it  as  their  own. 
The  plaintiff  did  not  authorize  Lamar  &  Co.  to 
ship  the  flax  seed  to  anyone  but  itself,  and  it  did  not 
know  anything  of  the  shipments  until  after  they  were 
made.  If  it  is  estopped  to  claim  the  seed,  it  is  because 
Lamar  &  Co.  were  buying  wheat  and  other  grain,  and 
selling  it  on  their  own  account.  But,  in  our  opinion, 
that  fact  alone  was  insuflScient  to  bind  the  plaintiff  by 
selling  the  seed  in  question.     ^'The  mere  possession  of 
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chattels,  by  whatever  means  acquired,  if  there  be  no 
other  evidence  of  property  or  authority  to  sell  from  the 
true  owner,  will  not  enable  the  possessor  to  give  good 
title.'^  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  329 ;  Bal- 
lard  V.  Burgetty  40  N.  Y.  314;  McGoldrick  v.  WilUtSj 
52  N.  Y.  617;  Barnard  v.  Campbell j  55  N.  Y.  462;  San- 
ders V.  Kebery  28  Ohio  St.  640;  Osbom  v.  McClelland^ 
43  Ohio  St.  307,  1  N.  E.  Rep.  644;  Beed  v.  Upton,  10 
Pick.  522;  Coggill  t?.  Hartford  <&  N.  H.  Railroad  Co., 
3  Gray,  545;  Dtmlap  v.  Gleason,  16  Mich.  158;  Kohler 
V.  Hayes,  41  Cal.  455;  Mechem  on  Agency,  sec.  788;  1 
Benjamin  on  Sales,  sec.  437. 

Some  of  the  authorities  cited  refer  especially  to 
conditional  sales,  but  are  applicable  to  the  question 
under  consideration.  The  doctrine  which  they  announce 
is  applicable  to  cases  where  personal  property  has  been 
delivered  to  a  person  who  is  engaged  in  the  business  of 
buying  and  selling  such  property.  In  Levi  v.  Booth, 
58  Md.  305,  it  is  said  that,  aside  from  statutory  provis- 
ions regulating  such  matters,  **it  is  very  clear  ♦  ♦  ♦ 
that  the  bare  possession  of  goods  by  one,  though  he 
may  happen  to  be  a  dealer  in  that  class  of  goods,  does 
not  clothe  him  with  power  to  dispose  of  the  goods  as 
though  he  were  owner,  or  as  having  authority  as  agent 
to  sell  or  pledge  the  goods,  to  the  preclusion  of  the 
right  of  the  real  owner.  If  he  sells  as  owner,  there 
must  be  some  other  indicia  of  property  than  mere  pos- 
session. There  must  *  *  *  be  some  act  or  conduct 
on  the  part  of  the  real  owner  whereby  the  party  selling 
is  clothed  with  the  apparent  ownership  or  authority  to 
sell,  and  in  which  the  real  owner  will  not  be  heard  to 
deny  or  question  to  the  prejudice  of  an  innocent  third 
party  dealing  on  the  faith  of  such  appearances.''  Fol- 
lowing that  rule,  it  was  held,  in  effect,  that  a  dealer  in 
jewelry,  who  received  a  valuable  diamond  ring  to  obtain 
a  match  for  it,  or,  failing  in  that,  to  get  an  offer  for  it, 
could  not  by  a  sale  thereof  to  an  innocent  purchaser 
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divest  the  owner  of  his  title.  In  Conable  v.  Lynch,  45 
Iowa,.  84,  it  was  held  that  an  agent  who  received  a 
wagon  and  other  property  under  a  contract  to  retail 
them  for  his  principal  could  not  sell  the  wagon  as  his 
own  to  an  innocent  purchaser,  and  receive  credit  for 
its  value  on  a  debt  owing  to  him  by  the  agent.  See, 
also,  Baehr  v.  Clark,  83  Iowa,  313;  Crooker  v.  Brotvn, 
40  Iowa,  144. 

The  case  of  Wright  v.  E,  M.  Dickey  Co,,  83  Iowa, 
464,  relied  upon  by  the  defendants  as  being  decisive  of 
the  question  under  consideration,  is  not  in  conflict  with 
the  conclusion  we  reach.  It  appeared  in  that  case  that 
a  landlord  having  a  lien  upon  certain  grain  knew  that 
his  tenant  was  selling  it,  but  was  silent,  when,  by  mak- 
ing known  his  lien,  he  would  have  prevented  the  sale  to 
an  innocent  purchaser.  In  this  case,  however,  the 
plaintiff  not  only  had  no  knowledge  of  the  intention  of 
its  agents  to  sell,  but  had  no  reason  to  believe  that  they 
intended  to  do  so. 

III.  It  is  insisted  that  the  plaintiff  is  estopped,  by 
its  conduct  subsequent  to  the  sale,  to  assert  ownership 
of  the  flax  seed,  and  that  it  has  in  effect 
'■  '  '  '  ratified  the  sale.  It  appears,  that  some 
attempt  was  made  by  the  plaintiff  to  obtain  a  settle- 
ment with  Lamar  &  Co.,  and  that  it  made  no  demand 
upon  the  defendants  for  the  seed  until  this  action  was 
commenced.  There  was  no  ratification  of  the  sale,  and 
the  defendants  have  not  been  prejudiced  in  any  manner 
by  the  delay  of  the  plaintff  in  demanding  the  compensa- 
tion it  seeks  to  recover  in  this  action.  It  was  justified 
in  endeavoring  to  obtain  redress  from  Lamar  &  Co. 
Having  failed  in  that,  under  the  circumstances  we  have 
stated,  it  is  not  estopped  to  assert  its  claim  against  the 
defendants.  We  have  stated  the  facts  as  the  district 
court  was  authorized  to  find  them.  With  respect  to 
some  there  was  a  conflict  in  the  evidence,  but  the  con- 
clusion of  the  court  is  so  far  supported  by  the  evidence 
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that  it  must  be  treated  as  conclusive.  It  rendered 
judgment  in  favor  of  the  plaintiff  for  the  value  of  the 
flax  seed  in  dispute,  with  interest  and  costs.  We  find 
no  cause  to  disturb  that  judgment,  and  it  is^  therefore, 

AFFIBMED. 


E.   T.  Older  Appellant,  v.  James  Quinn,  Appellee. 

!•  Arbitration:  VALIDITY  OF  AWARD:  election  of  beusdies.  Where 
the  report  of  arbitrators  fails  to  show  affirmatiyely  that  the  arbitrators 
were  sworn,  it  will  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  arbitrators  complied  with  the  law  in  this  respect, 
or  that  the  parties  waived  their  making  an  affidavit,  and  if  the  sub- 
mission and  award  otherwise  conform  to  the  law  relating  to  arbitra-  . 
tion,  the  party  in  whose  favor  the  award  is,  can  not,  after  it  is 
rendered  and  placed  in  the  hands  of  the  clerk  of  the  court,  at  his 
election,  sue  thereon,  or  pursue  the  statutory  provisions  for  judgment, 
but  must  be  content  with  the  further  statutory  remedies. 

2.  :  :  :  construction  of  statute.     Section  3431 

of  the  Code  providing  that  the  statutes  relating  to  arbitration  shall 
not  aifect  ''the  control  of  the  court  over  the  parties,  the  arbitrators 
or  their  award,  nor  impair  or  affect  any  action  upon  an  award/' 
relates  to  the  Jurisdiction  of  the  court  over  common  law  awards,  and 
does  not  entitle  a  party  who  has  secured  an  award  upon  a  statutory 
arbitration,  to  abandon  the  statutory  remedies  for  judgment  thereon, 
and  sue  upon  it  as  a  common  law  award. 

Appeal  Jrom  Fayette  District    Court. — Hon.    W.    A. 
HoYT,  Judge. 

Tuesday,  Octobeb  17,  1893. 

Action  on  an  award.  A  demurrer  to  the  petition 
was  sustained,  and  judgment  rendered  against  the 
plaintiflE  for  costs,  from  which  he  appeals. — Affirmed. 

H.  P.  Hancock  and  Rogers  &  Quigletfy  for  appel- 
lant. 

Ainsworth  d  Hobson,  for  appellee. 

KiNNE,  J. — This  is  an  action  on  an  award  of  arbi- 
trators.    The  petition  alleges  that  certain  disputes  and 
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controversies  existing  between  the  parties  were  submitted 
to  arbitration.  The  submission  is  set  out.  It  is  entitled 
*^In  the  District  Court  of  Fayette  County,  lowa.'^  It 
clearly  states  the  matters  submitted,  names  the  arbi- 
trators, and  also  provides:  ^'The  said  arbitrators  to 
return  their  award  to  the  said  district  court  for  judg- 
ment.^' This  submission  was  properly  acknowledged. 
It  is  urged  that  in  pursuance  of  the  agreement  the 
arbitrators  met,  heard  the  evidence  and  arguments,  and 
on  December  15,  1890,  made  and  published  their 
award,  finding  that  the  defendant  was  indebted  to  the 
plaintiffs  in  the  sum  of  one  hundred  and  eighty-five 
dollars  and  thirty-one  cents ;  that  they  determined  that 
the  costs  amounting  to  twenty-two  dollars  and  fifty 
cents,  should  be  paid  equally  by  the  parties;  that  the 
award  was  filed  in  the  office  of  the  clerk  of  the  district 
court  on  May  14,  1891 ;  that  the  plaintiflE  is  the  owner 
of  the  award,  and  that  the  defendant  refuses  to  pay 
the  sum  so  found  by  the  arbitrators.  Judgment  is 
demanded.  The  award  is  set  out,  and  shows  the  meet- 
ing of  the  arbitrators ;  that  a  hearing  of  the  matter 
was  had,  and  a  number  of  witnesses  examined.  It 
contains  the  finding  of  the  arbitrators  heretofore  refer- 
red to,  and  is  signed  by  them. 

The  defendant  demurred  to  the  petition,  because: 
Firsty  it  does  not  state  facts  constituting  a  cause  of 
action,  in  this:  it  does  not  state  an  arbitration  and 
award  of  the  parties,  except  a  statutory  submission ; 
second^  it  does  not  state  any  submission  binding  either 
party  to  abide  by  an  award  made;  and,  third j  the  peti- 
tion shows  upon  its  face  that  the  submission,  arbitra- 
tion, and  award  sued  on  were  intended  to  be  statutory, 
and  the  same  constitutes  no  cause  of  action  in  favor 
of  the  plaintiflE  against  the  defendant.  The  court  sus- 
tained the  demurrer,  and  rendered  judgment  against  the 
plaintiflE  for  costs,  from  which  he  appeals. 
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I.  Our  statute  provides  for  the  submission  to  arbi- 
tration of  all  controversies  which  might  be  the  subject 
1.  arbitbation:    of    a  civil  actiou.     Code,   section  3416. 

validity  o'  mi  ,       .      .  j       li  .  i  i 

award:  eiec-    The    submissiou    must    be    Signed    and 

tion  or  rem-  '-' 

^*®»-  acknowledged,    and    must   specify  what 

demands  are  to  be  submitted,  the  names  of  the  arbi- 
trators, and  the  court  by  which  the  judgment  on  their 
award  is  to  be  rendered.  Code,  section  3417.  It  is 
provided  that  all  the  rules  by  law  prescribed  for  referees 
shall  be  applicable  to  arbitrators,  except  as  in  the  chap- 
ter otherwise  provided,  or  except  as  otherwise  agreed 
upon  by  the  parties. 

Among  other  provisions  touching  referees,  which 
are  applicable  to  arbitrators,  is  one  requiring  the  ref- 
eree to  make  affidavit  well  and  faithfully  to  examine 
the  case,  and  make  a  just  and  true  report,  which  affi- 
davit must  be  returned  with  his  report.  From  the 
argument  alone,  it  appears  that  the  plaintiff  made  no 
effort  to  secure  a  judgment  under  the  statute  on  the 
award  because  the  arbitrators  were  not  sworn.  The 
pleadings  are  silent  as  to  that  fact.  Inasmuch  as  the 
pleadings  do  not  affirmatively  show  that  the  arbitrators 
were  not  sworn,  we  think  we  must  hold  that  the  pre- 
sumption is  that  they  complied  with  the  law  in  that 
respect,  or  that  the  parties  waived  their  making  an 
affidavit,  as  they  had  a  right  to  do  under  the  statute. 
Code,  section  3420.  This  court  has  held  that  the  pre- 
sumption is  that  the  arbitrator  performed  their  duty  as 
to  swearing  witnesses,  in  the  absence  of  a  showing  to 
the  contrary,  and  that  an  award  need  not  show  on  its 
face  that  the  arbitrators  were  sworn.  The  law  seems 
to  be  that  such  fact  need  not  be  made  to  affirmatively 
appear.  Tomlinson  v.  Hammond ^  8  Iowa,  40,  43.  The 
statute  in  force  when  the  above  case  was  decided  was, 
in  substance,  the  same  as  our  present  law,  except  that 
there  was  no  provision  for  the  return  of  the  affidavit 
taken  by  the  referees.    Under  our  statute  it  is  compe- 
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tent  for  parties  to  agree  to  a  hearing  without  the  arbi- 
trators being  sworn.  Code,  section  3420.  If  the  parties 
to  the  submission  proceed  with  the  hearing  without 
interposing  the  objection  that  the  arbitrators  were  not 
sworn,  it  should  be  considered  that  they  have  agreed 
or  consented  thereto,  and  they  should  be  held  conclu- 
ded by  their  acts  in  that  respect.  Sloan  v.  Smith,  3 
Cal.  406;  Winship  v.  Jewett,  1  Barb.  Ch.  173.  In  the 
light  of  this  presumption,  the  submission  and  award  on 
their  face  are  regular,  and  within  the  provisions  of  the 
statute.  It  is  clear  that  the  parties  intended  to  enter 
into  a  statutory  submission.  They  sufficiently  provided 
for  the  entry  of  a  judgment  on  the  award  in  the  district 
court  of  Fayette  county,  Iowa.  Having  made  the  sub- 
mission under,  and,  so  far  as  appears  on  its  face,  in 
conformity  to,  the  statute,  and  the  entire  proceedings 
having  conformed  to  the  law,  they  were  bound  to  pur- 
sue the  remedy  therein  provided  in  such  cases.  In 
other  words,  we  hold  that  it  appears  by  the  petition 
that  the  submission  and  award  are  within  the  provis- 
ions of  the  statute  relating  to  arbitration,  and  that, 
when  such  is  the  case,  the  law  does  not  contemplate 
that  the  party  in  whose  favor  the  award  is,  may,  after 
it  is  rendered  and  placed  in  the  hands  of  the  clerk,  at 
his  election,  sue  thereon,  or  pursue  the  statutory  pro- 
visions for  judgment  thereon.  Having  availed  himself 
of  the  provisions  of  the  statute,  and  conformed  thereto, 
he  must  be  held  to  his  election,  and  be  content  with 
the  further  statutory  remedies. 

In  the  view  we  have  taken,  we  need  not  determine 
the  questions  as  to  the  right  of  a  party  who  resorts  to 
a  statutory  arbitration  resulting  in  an  award,  which 
can  not  be  enforced  by  a  judgment,  as  provided  by  the 
statute,  because  of  some  neglect  or  omission  to  comply 
with  all  its  provisions,  to  resort  to  an  action  at  law  on 
the  award,  thus  treating  it  as  a  common  law  arbitration 
and  award.     That  question,  as  we  have  seen,  in  view 
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of  the  presumptions  of  the  law  that  the  arbitrators  have 
done  their  duty,  is  not  involved  in  this  action. 

II.  It  is  contended  that,  under  our  statute,  though 
parties  have  pursued  its  provisions  in  reference  to  arbi- 
1. — : — : — :  tratiou  proceedings,  still  they  may,  at 
of  8tatat«.  their  election,  and  after  an  award  is  made, 
seek  judgment  on  it  as  provided  by  statute,  or  they 
may  treat  it  as  a  common  law  award,  and  sue  directly 
thereon. 

The  statute  reads:  '^Nothing  herein  contained 
shall  be  construed  to  aflEect  in  any  manner  the  control 
of  the  court  over  the  parties,  the  arbitrators,  or  their 
award;  nor  to  impair  or  affect  any  action  upon  an 
award,  or  upon  any  bond  or  other  engagement  to 
abide  an  award.  Code,  section  3431.  This  section  has 
never  been  construed  by  the  court.  We  think  it  clearly 
relates  to  the  jurisdiction  of  the  court  over  common 
law  awards.  Were  it  not  for  this  section,  it  might  be 
contended  that  the  statutory  means  of  arbitration  were 
exclusive,  and  took  away  the  common  law  right.  To 
prevent  any  such  claim,  this  statute  was  enacted.  It 
certainly  was  not  intended  that  parties  should  have  the 
right,  after  entering  upon  a  statutory  arbitration,  and 
securing  an  award  thereunder,  to  then  abandon  it,  and 
sue  upon  it  as  a  common  law  award.  True,  it  has  been 
held  that  this  may  be  done  (Burnside  v.  Whitney,  21 
N.  Y.  148) ;  but  this  decision  was  based  upon  two  sec- 
tions of  the  Eevised  Statutes  of  New  York,  one  of 
which  is  similar  to  ours,  and  the  other  is  much  broader. 
Proceedings  for  an  arbitration  under  our  statute  may 
be  said  to  be  virtually  in  court.  The  statute  expressly 
provides  that  the  award  must,  in  the  absence  of  a  time 
fixed  in  the  submission,  be  filed  within  one  year  from 
the  time  the  submission  is  made.  Code,  section  3424. 
The  manner  of  the  transmission  of  the  award  to  the 
court  is  fixed.  Code,  section  3425.  It  is  to  be  dock- 
eted at  the  term  of  court  to  which  it  is  returned,  and  to 
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be  called  up  and  acted  upon  in  its  order.  Code,  sec- 
tion 3426.  It  may  be  rejected  or  adopted  by  the  court 
or  recommitted.  Code,  section  3427.  When  adopted 
and  entered  of  record,  the  award  has  the  force  and 
eflfect  of  a  verdict.  Code,  section  3428.  Clearly,  when 
the  award  has  been  returned  to  court,  it  is  a  proceed- 
ing in  court,  in  so  far  at  least  that  no  independent 
action  thereon  can  be  prosecuted.  After  its  return, 
and  prior  to  its  adoption  by  the  court,  it  is  in  the  nature 
of  a  verdict  by  a  jury,  agreed  upon,  but  not  yet  reported. 
The  object  of  the  statute  was  to  avoid  litigation.  This 
object  would  not  be  attained  by  permitting  parties 
agreeing  to  a  statutory  arbitration  to  prosecute  another 
suit  on  the  award. 

The  demurrer  was  properly  sustained.    Affibmed. 


John  Dooley,  Appellee,  v.  Bublington,  Cedab  Rapids 
&  NoBTHEBN  Railway  Company,  Appellant. 

1.  BailroadB:  sjbotion  of  passenger:  action  fob  damages*. 
PLEADING.  Where,  in  an  action  to  recover  damages  on  account  of  an 
ejection  from  a  railroad  train  for  refusing  to  pay  the  fare  demanded, 
the  plaintiff  relied,  in  his  petition,  upon  a  contract  with  the  railroad 
company  as  presented  in  a  ticket  purchased  by  him,  held,  that  the 
plaintiff's  right  to  recover  must  depend  upon  the  contract  contained 
in  the  ticket. 

2.  :   :  :   mutilation  of  contract:  evidence.    At 

the  time  of  the  plaintiff's  ejection  from  the  train  in  1891  he  held  a 
ticket  purchased  in  1890,  which  he  claimed  was,  according  to  its 
terms,  good  for  passage  until  1899,  but  at  the  time  of  its  production 
in  evidence  on  the  trial  it  was  impossible  to  determine,  from  inspec- 
tion, the  date  to  which  it  run,  because  of  its  mutilated  condition. 
Held,  that  the  ticket  agent,  of  whom  the  ticket  in  question  was 
purchased,  should  have  been  permitted  to  testify  as  to  the  limit  of 
time  to  which  he  was  permitted  to  sell  tickets  at  the  time  of  the 
purchase. 

Appeal  from  Palo   Alto   District    Court. — ^Hon.    Lot 
Thomas,  Judge. 

Tuesday,  October  17, 1893. 
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Emmetsbubg  and  West  Bend  are  stations  on  the 
defendant's  road.     The  regular  fare  between  the  sta- 
tions is  fifty-five  cents.     On  the  twenty-seventh  day  of 
October,  1890,  the  plaintiff  purchased  of  the  defend- 
ant's agent  at  Emmetsburg  a  round-trip  ticket  to  West 
Bend  and  return,  for  which  he  paid  one  dollar.     The 
ticket  was  composed  of  two  parts ;  one  to  be  used  in 
going,  and  the  other  in  returning.     The  trip  to  West 
Bend  was  made,  and  the  part  of  the  ticket  for  that 
purpose  was,   by  the  conductor,   detached,   and  the 
return  part  was  retained  by  the  plaintiff,  and,  with 
certain  exceptions,  to  be  stated,  it  was  as  follows: 
^'Burlington,  Cedar  Rapids  and  North'n  R'y. 
Return  Excursion  Ticket, 
Good  for  one  passage. 
From  WEST  BEND. 

To  Emmetsburg. 

If  presented  on  or  before  Nov.  27,  189 

Conductors  will  take  up  this  ticket  and  collect 
full  fare  if  presented  after  the  date  named  above. 
Passengers  will  not  be  allowed  to  stop  over  on  this 
ticket.  J.  E.  Hannegan, 

2833  Gen.  Tick.  &  Pass.  Agt." 

The  original  ticket  was  printed,  except  the  words 
"West  Bend"  and  ^*Nov.  27,"  which  words  were 
written  in,  and  also  a  change  made  in  the  figures 
"189,"  which  change  is  a  subject  of  dispute  in  the 
case,  the  contention  being  whether  it  was  so  changed 
as  to  read  "1890"  or  "1899."  On  the  thirty-first  day 
of  March,  1891,  the  plaintiff  came  on  board  the 
defendant's  train  at  West  Bend,  and  offered  the 
retained  part  of  the  ticket  for  his  passage  to  Emmets- 
burg, which  the  conductor  refused  to  accept,  and 
demanded  fare,  which  being  refused  the  plaintiff  was 
at  the  next  station,  Rodman,  ejected  from  the  train, 
and  compelled  to  walk  about  ten  miles  to  Emmetsburg^ 
and  this  action  is  for  damages  because  of  such  eject- 
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meDt.  The  jury  returned  a  verdict  for  three  hundred 
dollars,  and,  from  a  judgment  thereon,  the  defendant 
appeals. — Reversed. 

S.   K.   Tracy  and  Soper,  Allen   A  Morlingj   for 
appellant. 

C.  E.  Cahoon  and  Thomas  0^  Conner ^  for  appellee. 

Gbangeb,  J. — I.  A  question  of  fact  submitted  to  the 
jury  was  as  to  the  year  to  which  the  ticket  was  limited ; 
that  is,  was  it  1890  or  18991  The  instruc- 
piSSSSSen  *^^^^  ^^  *^®  court  make  the  plaintiff's 
dSlJSi^.  rigJ^*  t^  recover  depend  upon  the  limit 
pieadfii^.  actually  in  the  ticket  when  it  was  issued. 
The  jury  was  told  that  if  the  limit  of  the  ticket,  as 
expressed  on  its  face,  was  November  27,  1890,  it  did 
not  entitle  the  plaintiff  to  a  passage  when  offered;  but, 
if  the  limitation  so  expressed  on  the  ticket  was  Novem- 
ber 27,  1899,  the  plaintiff  was  entitled  to  a  passage  on 
the  ticket.  From  this,  we  understand  that  the  court 
treated  the  contract  as  that  expressed  on  the  face  of 
the  ticket.  In  view  of  the  pleadings,  we  think  this  was 
proper.  This  much  is  said  because  of  a  claim  in  argu- 
ment that  the  ticket  did  not  contain  the  contract,  but 
was  in  the  nature  of  a  receipt  or  voucher.  The  situa- 
tion of  the  case  does  not  call  for  the  determination  of 
such  a  question.  Unmistakably  the  petition  seeks  a 
recovery  only  on  the  terms  of  the  contract  as  indicated 
by  the  ticket  by  stating  that  it  was  **good  for  return 
until  the  twenty-seventh  of  November,  1899.'^  The 
allegation  is  met  by  a  statement  in  the  answer  that 
"said  ticket  was  only  good  to  November,  27,  1890.'' 
We  treat  such  pleadings  as  putting  in  issue  the  fact  of 
what  the  ticket  contained.  If,  as  to  matters  of  such 
dates,  the  ticket  did  not  express  the  intention  of  the 
parties,  or  for  any  reason  was  not  to  control,  it  should 
be  inquired  into  only  when  properly  put  in  issue. 
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II.     The  inquiry,  then,  was  limited  to  the  actual 
tenns  of  the  ticket  when  issued.  The  court  said  to  the  jury 

J  . . .  that  the  ticket  was  somewhat  mutilated, 

^n^Sl?t!"e?i-   and  that  it  was  uncertain  as  to  the  time  it 
denoe.  ghould    remain  in    force.    But   for  this 

uncertainty  there  would  have  been  no  necessity  for  tes- 
timony to  fix  the  date,  for  the  ticket  would  have  set- 
tled the  dispute  as  to  time.  The  plaintiff  testified  that 
the  ticket,  when  he  obtained  it,  had  the  figures  '*189" 
in  print,  and  the  figure  **9^^  added  in  ink,  making 
*'1899.^^  The  conductor  testified  that  when  presented 
to  him  the  ticket  read  '*1890.''  The  ticket  is  properly 
certified  and  before  us,  and  it  is  impossible  to  deter- 
mine from  inspection  at  this  time  what  the  date  is, 
because  of  its  mutilated  condition.  The  fact  as  to  the 
actual  date  is  one  of  much  doubt.  The  court  told  the 
jury  to  determine  the  fact  ^*not  alone  from  the  ticket,^' 
but  from  all  the  evidence  in  the  case. 

One  Stickney  was  the  agent  for  the  company  that 
sold  the  ticket,  and,  as  a  witness,  testified  that  the  ticket 
was  in  his  handwriting,  but  that  he  did  not  remember 
the  particular  sale,  and  could  not  testify  as  to  the 
actual  date  inserted.  He  was  then  asked  to  state  the 
limit  he  was,  at  that  time,  * 'permitted  to  sell  the  tickets 
on,  on  what  limitation!''  The  question  was  excluded 
as  incompetent  and  immaterial.  The  ruling  is  errone- 
ous. In  an  issue  of  that  kind  we  think  the  jury  could 
properly  consider  the  authority  the  agent  possessed  in 
determining  the  date  he  probably  put  to  the  ticket. 
If,  by  his  instructions,  he  was  limited  to  thirty  days, 
then  the  date  claimed  by  the  plaintiff  could  only  be  as 
the  result  of  a  mistake,  and  it  was  certainly  proper  for 
the  jury  to  consider  the  probability  of  a  mistake  in 
reaching  a  conclusion.  The  jury,  by  a  special  finding, 
returned  that  the  limit  of  the  ticket  was  1899,  and  in 
view  of  the  evidence  on  that  point  the  question 
excluded    was  very  important.     In  view  of  another 
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trial,  it  is  proper  to  add  that,  in  our  judgment,  the 
special  finding  of  the  jury  that  unnecessary  force  was 
used  to  remove  the  plaintiff  from  the  train  is  clearly 
without  support. 

The  judgment  is  reversed. 


I  80    454 

gg  ^      Reed,    Murdoch   &  Company,   Appellees,  v.  Brown 
I**  ^  Brothers,  Appellants. 

1.  Sales:  consideration:  pre-existing  debt.  A  pre-existing  debt  is 
not  a  sufficient  consideration  to  support  a  sale  of  i>ersonal  property  as 
against  one  from  whom  said  property  was  fraudulently  obtained  by 
the  vendor. 


2.  : :  PROMISE  op  payment.    Neither  will  a  promise  to  pay 

for  goods  so  obtained  by  the  vendor  give  title  to  the  vendee  as  against 
the  real  owner. 

Appeal  from  Bttena  Vista  District   Court. — Hon.   Lot 
Thomas,  Judge. 

Tuesday,  October  17, 1893. 

Action  to  recover  possession  of  certain  articles  of 
merchandise  of  the  value  of  forty-nine  dollars  and 
ninety-three  cents.  Judgment  was  entered  for  the 
plaintiffs.  The  defendants  appeal  upon  certificate  of 
the  trial  judge,  that  the  case  involves  a  question  of  law, 
upon  which  the  opinion  of  this  court  is  desired. — 
Affirmed. 

Frank  J.  Brown  and  T.  D.  Higgs,  for  appellants. 

When  a  consideration  entered  into  the  contract,  it 
became  absolutely  binding  on  the  parties,  even  though 
such  consideration  is  of  the  most  inconsiderable  char- 
acter. 2  Howard,  426;  Bouviers  Law  Dictionary,  Con- 
sideration; 1  Mete.  (Mass.)  84;  12  Vt.259;  29  Ala.  N. 
S.  188;  Clarke  v.  Barnes,  34  N.  W.  Rep.  419.  Although 
they  obtained  them  by    fraud,  Rae  &  Harker  had 
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possession  of  the  goods  in  controversy,  and,  at  the  time 
of  the  purchase  by  appellants,  had  the  legal  title  in 
themselves,  only  subject  to  become  divested  by  the 
acts  of  the  defrauded  vendors,  the  appellees  in  this 
case.  Cobbey  on  Replevin,  section  416;  Boot  v. 
Frenchj  13  Wendell,  570;  Bowley  v.  Bigelowy  12  Pick. 
312 ;  Titcombe  v.  Woodj  38  Me.  561 ;  Benjamin  on  Sales 
[2  Am.  Ed.],  395.  The  goods  so  held  by  the  fraud- 
ulent vendee  could  be  conveyed  to  an  innocent 
third  party  for  value,  and  vest  in  the  innocent  pur- 
chaser a  perfect  title,  good  against  all  the  world;  the 
reason  being  that  the  vendor  delivering  the  goods, 
even  though  induced  by  fraud,  to  the  fraudulent 
vendee,  passes  to  him  the  legal  title  to  the  goods 
when  he  conveys  and  delivers  the  goods  to  the  vendee 
with  the  intention  of  passing  the  legal  title.  Clough  v. 
The  London  <&  Northwestern  Ky  Co.  L.  R.,  7  Ex.  26; 
Paddenv.  Taylor^  ^^.  Y.  375;  Benjamin  on  Sales 
[2  Am.  Ed.],  p.  396;  McCarty  v.  Vickery,  12  John. 
348;  Mowrey  v,  Walsh,  8  Cowen,  238;  Cobbey  on 
Replevin,  sec.  416;  Sanger  v.  Waterhurgy  22  N.  E. 
Rep.  404.  And  the  fraudulent  vendee  having  such 
legal  title  can  convey  the  same  to  parties  innocent  of 
the  fraudulent  character  of  the  purchase  by  the  vendee. 
Chicago  Dock  Co.  v.  Foster ^  48  111.  507;  Cobbey  on 
Replevin,  sec.  416;  Hoffman  v.  NoblCy  6  Mete.  75;  Boot 
V.  French  J  13  Wend.  570;  Perkins  v.  Anderson,  65  Iowa, 
398.  When  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  him 
who  enabled  such  third  person  to  commit  the  fraud. 
Butters  V.  Houghwout,  42  111.  18;  Shufeldtv.  Pease,  16 
Wis.  659.  A  valuable  consideration  is  such  as  confers 
some  benefit  upon  the  party  by  whom  the  promise  is 
made,  or  upon  a  third  party,  at  his  instance  or  request, 
or  some  detriment  sustained  at  the  instance  of  the 
party  promising  by  the  party  in  whose  favor  the  prom- 
ise is  made.    Bouvier's  Law  Dictionary,  Consideration. 
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The  consideration  in  the  purchase  of  goods  by  appel- 
lant was  threefold:  First,  the  acknowledging  pay- 
ment of  a  pre-existing  debt.  Second,  the  relinquish- 
ment of  a  right  to  secure  other  goods  untainted  with 
the  fraudulent  transaction.  Third,  an  agreement  to 
account  for  all  the  goods  and  pay  in  cash  the  balance 
found  due  to  Rae  &  Harker.  A  pre-existing  debt  is  a 
valuable  consideration  where  the  goods  have  been 
actually  delivered  to  the  purchaser  in  good  faith. 
Butters  v.  Houghwout,  42  111.  18;  Habaszthyv.  Shandel, 
27Pac.  Rep.  876;  Clark  v.  Barnes,  72  Iowa,  567; 
Toung  v.  Lee,  12  N.  Y.  551 ;  Padden  v.  Taylor,  44  N. 
Y.  Rep.  512;  Eanchett  v.  Kimbark,  2  N.  E.  Rep.  512; 
Butters  v.  Houghwout,  89  Am.  Dec.  711 ;  Hoffman  v. 
Noble,  39  Am.  Dec.  711;  Pratt  v.  Coman,  37  N.  Y.  440; 
Work  V.  Brayton,  5  Ind.  396;  Babcock  v.  Jordan,  2i 
Ind.  14;  Feder  v.  Abrahams,  28  Mo.  App.  454;  Toung 
V.  Lee,  2  Kern,  551 ;  Marble  Iron  Works  v.  Smith,  4 
Duer,  376;  Gould  v.  Leger,  5  Duer,  260;  JRoxborough 
V,  Mesick,  6  Ohio  St.  452;  Payne  v.  Brusley,  8Cal.  260; 
McCasky  v.  Sherman,  24  Conn.  605;  Blanchard  v. 
Stevens,  3  Cush.  162;  Shufeldtv.  Pease,  16  Wis.  659; 
Woolridge  v.  Thiels,  Vol.  17,  S. W.  Rep.  (Ark. ) ;  Harbi- 
son  V.  Tuffls,  27  Pac.  Rep.  1014;  Henry  v.  Vliet,  49  N. 
W.  Rep.  (Neb.)  1107.  In  Johnson  v.  Barney,  1  Iowa 
Rep.  531,  the  court  says,  that  the  rights  of  the  holder 
of  a  negotiable  instrument  are  the  same,  whether  the 
debt  for  which  it  is  transferred  is  pre-existing,  or  con- 
tracted at  the  time  of  the  transfer.'^  The  same  prin- 
ciple was  again  recognized  in  Trustees  of  Iowa  College 
V,  Hill,  12  Iowa,  462.  If,  then,  the  rule  has  been  estab- 
lished that  a  pre-existing  debt  is  a  valuable  considera- 
tion for  the  purchase  of  a  promissory  not^,  then  a 
fortiori,  it  is  a  valuable  consideration  for  the  purchase 
of  personal  property,  as  a  note  is  only  a  representative 
of  property.  Butters  v.  Houghwout,  89  Am.  Dec.  410; 
Shufeldt  V.  Pease,  16  Wis.   659;    Root  v.  French,  13 
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Wend.  572;  Manning  v.  McClure,  36  III.  490.  And 
the  innocent  purchaser  of  a  fraudulent  vendee  is  pro- 
tected in  his  title  as  against  the  defrauded  vendor. 
Johnson  v.  Barney ^  Iowa  Rep.  531 ;  Trustees  of  Iowa 
College  v.  Hillj  12  Iowa,  462;  Clarke  v.  Barnes j  34  N. 
W.  Rep.  419,  721  Iowa,  567;  Perkins  v.  Anderson^ 
65  Iowa,  398;  Lindane  Bros.  v.  Eayj  61  Iowa,  663; 
HaugMaling  v.  Hills ^  59  Iowa,  287;  Oswego  Starch 
Factory  v.  Lendrumy  57  Iowa,  579;  Hanchett  v.  Kim-- 
hark,  2  N.  E.  Rep.  512.  The  goods  being  delivered, 
the  contract  was  complete  and  a  present  new  consider- 
ation entered  into  the  contract ;  the  promising  to  pay 
the  balance  in  cash,  and  to  account  for  the  goods 
taken.  In  this  they  assumed  new  obligations  sufficient 
to  sustain  the  contract  of  purchase.  Clarke  v.  Barnes^ 
72  Iowa,  567;  Hanchett  v.  Kimbark,  2  N.  E.  Rep. 
512. 

C  A.  Irwin  J  for  appellees. 

The  relinquishment  of  a  right  to  secure  other  goods 
untainted  with  the  fraudulent  transaction,  certainly  con- 
stitutes no  consideration  because  in  fact  the  purchaser, 
relinquished  no  other  or  different  right  than  he  would 
have  done,  had  he  attempted  to  enforce  collection  of 
this  claim  by  attachment.  In  Oswego  Starch  Factory 
V.  Lendrunij  57  Iowa,  579,  it  was  held  that  this  con- 
stitutes no  consideration  whatever.  An  indorsee  to 
whom  a  note  is  transferred  as  collateral  security  for  a 
pre-existing  debt  is  not  entitled  to  be  considered  as  a 
purchaser  for  value.  Trustees  of  Iowa  College  v.  Hillj 
12  Iowa,  462;  Ryan  v.  Chew^  13  Iowa,  589;  Buddick  v. 
Lloyd  J  15  Iowa,  441 ;  Union  National  Bank  v.  Barber  y 
56  Iowa,  559;  Bone  v.  Tharp,  63  Iowa,  225.  In 
Oswego  Starch  Factory  v.  Lendrum,  57  Iowa,  579,  it  is 
held  that  an  attaching  creditor  is  not  an  innocent  pur- 
chaser for  value  as  against  a  defrauded  vendor  of 
personal  property.     The  creditor  of  the  fraudulent 
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vendee  who  by  agreement  takes  goods  then  in  posses- 
sion of  such  fraudulent  vendee  in  payment  of  his  debt, 
acquires  no  better  title  from  a  voluntary  surrender  of 
the  goods  than  he  would  obtain  by  a  levy  of  an  attach- 
ment. In  both  cases  the  essential  facts  are,  that  the 
subsequent  purchaser  parts  with  no  new  consideration, 
and  that  the  creditor  is  in  no  worse  plight  than  before. 
Cobbey  on  Replevin,  sections  285,  286;  Tiedeman  on 
Sales,  section  329;  Henderson  v.  Gribbs,  39  Kansas, 
679;  Morrison  v.  Adorn,  13  S.  W.  Rep.  (Texas)  166; 
Sleeper  v.  Davis,  64  N.  H.  59;  Partridge  v.  Rubin,  64 
N.  Y.  Supreme  Court,  657;  Mcintosh  v.  Hill,  1  8.  W. 
Rep.  (Ark.)  688;  Eaton  v.  Davidson,  21  N.  E.  Rep. 
(Ohio)  442;  Foster  v.  Ambler,  5  S.  Rep.  (Florida) 
263;  Hoyt  v.  Turner,  4  S.  Rep.  (Ala.)  658;  Sargent  v. 
Stearne,  23  Cal.  360;  Schulein  v.  Hainer,  29  Pac.  Rep. 
(Kan.)  171 ;  Slagle  v.  Ooodnow,  48 N.  W.  Rep.  (Minn.) 
402;  Levy  v.  Cooke,  21  Atl.  Rep.  (Pa.)  858;  Boot  v. 
French,  13  Wend.  570;  Weaver  v.  Barton,  49  N.  Y. 
286;  Hide  v.  Ellery,  18  Md.  496;  McLeod  v.  Bank,  42 
Miss,  99.  This  court  has  frequently  held  that  a  pre- 
existing debt  is  not  a  sufficient  consideration  in  the 
purchase  of  land,  to  defeat  prior  equities.  Phelps  v. 
Fockler,  61  Iowa,  340 ;  Kittery  v.  Chapman,  36  Iowa, 
350;  Sillyman^v.  King,  36  Iowa,  212.  In  Stevens  v. 
Brennan,  79  N.  Y.  254,  the  court  used  the  following 
language:  ''In  a  suit  by  the  true  owner  to  recover  the 
goods  against  a  person  who  claims  title  under  the 
fraudulent  vendee,  the  burden  is  upon  the  party  claim- 
ing such  title  of  proving  that  he  is  a  purchaser  in  good 
faith  and  for  value."  This  case  is  cited  with  approval 
and  followed  by  the  supreme  court  of  Pennsylvania  in 
Levy  V.  Cooke,  32  Atl.  Rep.  858. 

Given,  J. — The  certificate  upon  which  this  appeal 
is  taken  is  as  follows  : 

* 'Where  goods  are  purchased  from  an  insolvent 
firm,  but  without  any  knowledge  on  the  part  of  the  pur- 
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chaser  of  said  insolvency,  to  be  paid  for  in  part  with  a 
pre-existing  debt,  and  a  promise  on  the  part  of  the  pur- 
chaser, to  pay  the  balance  on  demand,  but  where  the 
balance  is  not  demanded  or  paid,  and  a  receipt  given  to 
the  vendor  by  the  purchaser  for  the  debt,  as  aforesaid, 
and  when  the  purchaser  is  told  to  take  any  goods  he 
chooses  from  a  large  quantity,  and  the  purchaser  takes 
goods  that  were  obtained  by  fraud  on  the  part  of  the 
vendee,  and  the  defrauded  vendor  rescinds  the  sale, 
does  such  a  purchase  constitute  a  purchase  for  value,  as 
against  the  defrauded  vendor!'^ 

It  is  not  questioned  in  the  record,  or  in  argument, 
but  that  the  appellees  had  the  right  to,  and  did,  rescind 
the  contract  by  which  they  sold^  the  goods  in  contro- 
versy to  the  appellants'  vendors,  Rae  &  Harker,  and 
would  be  entitled  to  recover  them  from  Rae  &  Harker, 
if  still  held  by  them.  Nor  is  it  questioned  but  that  the 
appellants  were  innocent  purchasers  of  the  goods  from 
Rae  &  Harker.  The  sole  contention  is  whether  they 
were  purchasers  for  value,  or,  in  other  words,  whether 
the  pre-existing  debt,  and  the  promise  to  pay  the  excess 
of  the  valu^  of  the  goods  over  the  amount  of  the  debt, 
was  a  valuable  consideration,  as  against  the  defrauded 
vendors,  the  appellees. 

I.  We  first  inquire  whether  the  pre-existing  debt 
was  a  valuable  consideration  for  the  purchase.  This 
•  «  ,.    question  is  presented  for  the  first  time  in 

1.   RALBS:  CODSid-      ^  mi  i  i 

SSSfngSebt.  *^^^  court.  Though  the  amount  m  con- 
troversy is  small,  counsel  urge  the  import- 
ance of  the  question,  and  have  aided  us  in  its  solution 
by  the  marked  care  and  ability  with  which  it  is  pre- 
sented. Cobbey,  in  his  Law  of  Replevin,  section  286, 
states  the  law  to  be  as  follows:  ** Goods  obtained  by 
fraud,  and  used  to  pay  a  pre-existing  debt,  may  be 
replevied  by  the  true  owner.  Where  goods  obtained 
by  fraud  are  turned  over  to  pay  a  pre-existing  debt  of 
the  vendee,  either  by  actual  sale  or  by  pledge,  such  sec- 
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ond  vendee  is  not  considered  as  an  innocent  purchaser 
for  value,  as,  if  he  is  compelled  to  surrender  the  goods 
to  the  true  owner,  he  is  in  no  worse  condition  than 
before.  In  such  cases  it  is  well  settled  that  the  true 
owner  may  retake  his  property.'^  SeeNewmark  on 
Sales,  section  205.  Of  the  many  cases  which  we  find 
fully  supporting  this  statement  of  the  law,  we  cite  the 
following,  most  of  which  are  directly  in  point:  Root  v. 
French,  13  Wend.  570;  Sargent  v.  Sturm,  23  Cal.  359; 
Durell  V.  Haley,  1  Paige,  491,  492;  Linnard^s  Appeal, 
(Pa.  Sup.)  3  Atl.  Rep.  840;  Bradley  v,  Obear,  10  N.  H. 
477;  Farley  v.  Lincoln,  51  N.  H.  577;  Sleeper  v.  Davis, 
(N.  H.)  6  Atl.. Rep.  201;  Johnson  v.  Peck,  1  Woodb. 
&  M.  334;  Ruth  v.  Ford,  9  Kan.  17;  Thompson  v.  Rose, 
41  Am.  Dec.  121;  Dickerson  v.  Tillinghast,  4:  Paige, 
215;  Stevens  v.  Brennan,  79  N.  Y.  254;  Poor  v.  Wood- 
hum,  25  Vt.  234;  Ratcliffe  v.  Langston,  18  Md.  383; 
Spira  V.  Hornthall,  77  Ala.  137;  Henderson  v.  Gihhs, 
39  Kan.  680,  18  Pac.  Rep.  926;  Eaton  v.  Davidson,  46 
Ohio  St.  355,  21  N.  E.  Rep.  442.  In  Oswego  Starch 
Factory  v.  Lendrum,  57  Iowa,  573,  this  court  held,  that 
an  attaching  creditor  of  a  fraudulent  vendee  parts  with 
no  consideration;  that  he  stands  in  the  shoes  of  the 
vendee,  and  can  not  hold  the  property  attached,  as 
against  the  defrauded  vendor.  The  reasoning  in  that 
case  is  in  harmony  with  the  cases  cited  above. 

The  only  cases  we  have  discovered,  holding  con- 
trary to  the  above  mentioned  cases,  are  Shufeldt  v. 
Pease,  16  Wis.  689;  Butters  v.  Haughwout,  42  111.  18. 
The  appellants  cited  Johnson  v.  Barney,  1  Iowa,  531, 
and  Trustees  v.  Hill,  12  Iowa,  463.  In  the  former  case 
it  is  held,  in  harmony  with  the  general  current  of  de- 
cisions, **that  the  rights  of  the  holder  of  a  negotiable 
instrument  are  the  same  whether  the  debt  for  which  it 
is  transferred  is  pre-existing,  or  contracted  at  the  time 
of  the  transfer.''  The  latter  case  recognizes  this  rule 
as  applying  to  transfers  of  negotiable  paper  in  payment 
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of  a  pre-existing  debt,  and  holds  that  if  the  transfer  is 
as  collateral  security  for  a  pre-existing  debt,  without 
any  new  consideration,  an  assignee  of  the  negotiable 
instrument  is  not  a  purchaser  for  value,  in  the  usual 
course  of  trade.  This  case  has  been  followed  in  Byan 
V.  Chew,  13  Iowa,  589;  Ruddickv.  Lhyd,  15  Iowa,  441; 
Union  Nat.  Bank  v.  Barbery  56  Iowa,  559 ;  Bone  v. 
Tharpy  63  Iowa,  223. 

It  being  thus  settled,  as  the  law  of  this  state,  that 
a  pre-existing  debt  is  a  valuable  consideration  for  the 
transfer  of  a  negotiable  instrument,  the  appellants  con- 
tend that  the  same  rule  should  apply  to  the  transfer  of 
any  chattel  property.  In  considering  this  claim,  we 
must  have  in  mind  the  distinction  between  negotiable 
instruments  and  other  chattels.  It  is  unquestionably 
the  policy  of  the  law,  in  the  interest  of  trade  and  com- 
merce, to  facilitate  the  circulation  of  commercial  paper. 
The  necessities  of  commerce  require  that  bills  of  ex- 
change and  promissory  notes  shall  be  treated  as  pos- 
sessing some  of  the  attributes  of  money;  and  to  give 
them  this  attribute,  and  to  give  confidence  in  their 
reception,  they  are  protected  in  the  hands  of  an  inno- 
cent holder  for  value,  before  due,  from  defenses  grow- 
ing out  of  the  dealings  of  the  prior  parties.  Negotia- 
ble instruments  are  excepted  from  the  rule  with  regard 
to  other  property.  It  is  only  he  who  has  a  title  himself 
to  a  personal  chattel  that  can  convey  it  to  another;  but 
the  fcowa/rfe  assignee  for  value  of  even  a  stolen  note, 
who  takes  it  innocently,  in  the  course  of  trade,  before 
due,  with  due  caution,  has  a  valid  title,  although  his 
assignor  had  no  title  whatever.  It  is  these  distinctions 
between  commercial  instruments  and  other  property 
that  have  led  the  courts  to  hold  that  a  pre-existing  d^bt 
is  a  valid  consideration  for  the  transfer  of  a  negotiable 
instrument.  See^3  Kent's  Commentaries,  79;  Eaton  v. 
Davidsohj  46  Ohio  St.  355;  Carlisle  v.  Wishartf  11 
Ohio,  172;  McLeod  v.  Bank,  42  Miss.  112. 
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In  Swift  V.  Tyson,  16  Pet.  1,  Justice  Story,  aft^r 
reviewing  the  authorities,  and  holding  that  a  pre-exist- 
ing debt  does  constitute  a  valuable  consideration  for 
the  transfer  of  a  negotiable  instrument  before  due, 
gives  the  following  reasons:  *'It  is  for  the  benefit  and 
convenience  of  the  commercial  world  to  give  as  wide 
an  extent  as  practicable  to  the  credit  and  circulation  of 
negotiable  paper,  that  it  may  pass,  not  only  as  security 
for  new  purchases  and  advances  made  upon  the  transfer 
thereof,  but  also  in  payment  of,  and  as  security  for, 
pre-existing  debts.  The  creditor  is  thereby  enabled  to 
realize  or  to  secure  his  debt,  and  thus  may  safely  give 
a  prolonged  credit,  or  forbear  from  taking  any  legal 
steps  to  enforce  his  rights.  The  debtor  also  has  the 
advantage  of  making  his  negotiable  securities  of  equiva- 
lent value  tocash.  But,  establish  the  opposite  conclusion 
that  negotiable  paper  can  not  be  applied  in  payment 
of,  or  as  security  for,  pre-existing  debts,  without  letting 
in  all  the  equities  between  the  original  and  antecedent 
parties,  and  the  value  and  circulation  of  such  securities 
must  be  essentially  diminished,  and  the  debtor  driven 
to  the  embarrassment  of  making  a  sale  thereof,  often 
at  a  ruinous  discount,  to  some  third  person,  and  then, 
by  circuity,  to  apply  the  proceeds  to  the  payment  of 
his  debts.  What,  indeed,  upon  such  a  doctrine,  would 
become  of  that  large  class  of  cases  where  new-  notes  are 
given  by  the  same  or  by  other  parties,  by  way  of 
renewal  or  security,  to  banks,  in  lieu  of  old  securities 
discounted  by  them,  which  have  arrived  at  maturity! 
Probably  more  than  one  half  of  all  bank  transactions 
in  our  country,  as  well  as  those  of  other  countries,  are 
of  this  nature.  The  doctrine  would  strike  a  fatal  blow 
at  all  discounts  of  negotiable  securities  for  pre-existing 
debts.  This  question  has  been  several  times  before  this 
court,  and  it  has  been  uniformly  held  that  it  makes  no 
difference  whatsoever,  as  to  the  rights  of  the  holder, 
whether  the  debt  for  which  the  negotiable  instrument 
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is  transferred  to  him  is  a  pre-existing  debt,  or  is  con- 
tracted at  the  time  of  the  transfer.  In  each  case  he 
equally  gives  credit  to  the  instrument.'' 

Manning  v.  McClure,  36  111.  490,  cited,  only  deter- 
mines that  a  negotiable  note  taken  as  collateral  security 
for  a  pre-existing  debt  was  taken  for  value.  The  ques- 
tion under  consideration  was  not  involved  in  that  case. 
We  think  it  is  entirely  clear,  upon  reason  and  from 
these  authorities,  that  while,  from  the  necessities  of  the 
case,  and  the  nature  of  negotiable  instruments,  a  pre- 
existing debt  is  a  valuable  consideration  for  their 
transfer,  it  should  not  be  so  held  as  to  other  personal 
property. 

II.  It  only  remains  to  determine  whether  the 
promise  to  pay  the  excess  of  the  value  of  the  goods 

over  the  amount  of  the  debt  is  such  a 

*  promise  of       valuable  consideration  as  will  sustain  the 

pajment. 

transfer.  We  have  seen  that,  where  a 
prior  debt  is  the  only  consideration,  it  is  held  not  to  be 
a  purchase  for  value,  because  the  purchaser  parts  with 
nothing;  that,  if  he  is  compelled  to  surrender  the  goods 
to  the  true  owner,  he  has  his  claim  against  his  debtor, 
and  is  in  no  worse  position  than  before.  The  same 
reasons  apply  to  this  promise  to  pay  the  difference.  If, 
as  some  of  the  cases  hold,  Rae  &  Harker  had  no  title 
to  the  goods  that  they  could  transfer,  as  against  the 
appellees,  then  there  was  no  consideration  for  the 
promise  to  pay  this  diflference. 

The  question  certified  is  whether  this  purchase  by 
the  appellants  constitutes  a  purchase  for  value,  as 
against  the  defrauded  vendors.  Our  conclusion  is  that 
the  question  must  be  answered  in  the  negative,  and  the 
judgment  of  the  district  court  affirmed. 
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Jesse  Buoy  et  a^,  Appellees,  v.  Pitts  Agricultural 
Works,  Appellants. 

Sale:  warravtt:  breach:  evidenob.  Where  in  ad  action  for  damages 
for  a  breach  of  the  warranty  implied  by  law  in  the  sale  of  a  threshing 
machine,  the  defendant's  answer  was  a  general  denial  of  the  allega* 
tions  of  the  petition,  except  as  to  the  fact  of  the  sale,  and  the  evi- 
dence showed  an  express  warranty  in  writing  by  the  vendor  relating 
to  the  same  subject  and  obligations  as  would  be  included  in  the 
implied  warranty,  but  conditioned  upon  notice  being  given  the  vendor 
of  any  defects  within  one  week  after  the  machine  was  put  in  opera- 
tion, held,  that  an  instruction  withdrawing  said  express  warranty 
from  the  consideration  of  the  jury  was  erroneous,  and  was  prejudicial 
to  the  defendant. 

Appeal  from   Hardin   District    Court. — Hon.    S.    M. 
Weaver,  Judge. 

Tuesday,  October  17,  1893. 

The  following  is  a  suflfieient  statement  of  the 
pleadings  for  an  understanding  of  the  questions  pre- 
sented: The  plaintiffs  brought  this  action  to  recover 
damages  for  the  breach  of  an  implied  warranty  in  the 
sale  to  them  of  a  threshing  machine.  The  implied 
warranty  relied  upon  was  that  the  machine  was  suitable 
for  the  purpose  for  which  it  was  purchased,  namely, 
for  threshing  grain.  The  breach  alleged  is  that  the 
machine  was  defective  and  unfit  for  use,  in  that  the 
cylinder  boxes  would  heat,  and  the  machine  carried 
over  grain  with  the  straw.  They  also  alleged  in  this 
petition  that  the  machine  was  sold  to  them  without  any 
express  warranty.  Before  answer  was  filed,  they 
amended,  alleging  that  at  the  time  of  the  sale  the 
machine  was  orally  warranted  by  the  defendant's  agent 
of  whom  the  machine  was  purchased  '*as  being  a  good 
machine,  capable  of  doing  good  threshing,  well  made, 
and  that  the  machine  would  thresh  equal  with  any  other 
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machine  of  any  manufacture,  and  that  it  was  made  of 
good  material,  and  would  work  perfectly  in  all  particu- 
lars.'' They  also  alleged  in  said  amendment  that  they 
relied  upon  said  statements  and  the  implied  warranty, 
and  that  said  allegation  that  there  was  no  express  war- 
ranty was  made  through  a  misunderstanding,  the  plain- 
tiffs meaning  thereby  that  there  had  been  no  written 
warranty.  The  defendant  answered,  admitting  the 
sale  of  the  machine  to  the  plaintiffs  for  the  purpose  of 
threshing  grain,  and  denying  the  other  allegations. 
The  case  was  tried  to  a  jury,  and  resulted  in  a  verdict 
and  judgment  for  one  hundred  and  fifty  dollars  for 
the  plaintiffs.    The  defendant  appeals. — Beversed. 

Huff  d  Wardj  for  appellant, 

C.  E.  Alhroohj  for  appellees. 

Given,  J. — On  the  trial  the  appellant  introduced 
in  evidence,  without  objection,  an  order  to  the  appel- 
lant upon  a  printed  blank,  filled  up  in  writing,  for  a 
threshing  machine,  and  purporting  to  be  signed  by  the 
appellees.  There  was  evidence  tending  to  show  that 
the  appellees  had  signed  the  order.  They  testified 
that  they  did  not  remember  of  doing  so.  Said  order 
contains  the  following:  **The  Pitts  Agricultural  Works 
warrant  said  machine  to  be  of  good  materials,  and  to 
be  well  made;  to  do  good  work  in  threshing  and  clean- 
ing grain,  if  properly  managed.  The  condition  of 
warranty  is  that  notice  of  any  defect  is  to  be  given  the 
Pitts  Agricultural  Works  at  Buffalo,  New  York, 
within  one  week  after  putting  the  machine  in  opera- 
tion.'' 

The  case  was  submitted  as  upon  the  implied  war- 
ranty, and  the  jury  instructed  that  ^'the  only  question 
for  you  to  consider  is  whether  the  threshing  machine 
did  or  did  not  comply  with  this  implied  undertaking, 
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and,  if  not,  then  what  damages,  if  any,  the  plaintiflEs 
have  thereby  sustained.^'  In  respect  to  said  warranty 
in  the  written  order,  the  court  instructed  as  follows: 
•*The  printed  warranty  contained  in  said  paper  is  not 
involved  in  this  action,  and  you  will  not  allow  it  any 
weight  or  influence  in  your  deliberations.  ♦  ♦  ♦ 
The  controversy  in  this  case  turns  on  the  implied  under- 
taking of  the  defendant ;  that  is,  the  undertaking  or 
promise  which  the  law  attaches  to  such  sales  whenever 
such  implication  is  not  inconsistent  with  the  express 
terms  of  the  writing.  The  implied  warranty  in  this 
case  is  not  inconsistent  with  the  writing  offered  in 
evidence.'' 

The  effect  of  this  instruction  was  to  withdraw  the 
written  warranty  from  the  consideration  of  the  jury, 
and  of  this  the  appellant  complains,  contending  that  it 
was  proper  evidence,  under  section  2704  of  the  Code, 
which  is  as  follows:  ''Under  a  denial  of  an  allegation, 
no  evidence  shall  be  introduced  which  does  not  tend  to 
negative  some  fact  the  party  making  the  controverted 
allegation  is  bound  to  prove."  To  apply  this  rule,  we 
must  ascertain  what  controverted  allegations,  that  the 
appellee  was  bound  to  prove,  this  evidence  tended  to 
negative. 

There  are  authorities  holding  that,  where  there  is 
an  express  warranty,  none  will  be  implied,  upon  the 
theory  that  by  the  express  warranty  the  parties  have 
stated,  in  words,  that  by  which  they  agreed  to  be  bound. 
It  is  held,  in  this  and  many  other  states,  that  this  rule 
does  not  extend  to  the  exclusion  of  warranties  implied 
by  law  where  they  are  not  excluded  by  the  terms  of  the 
contract.  ''A  warranty  will  not  be  implied  in  conflict 
with  the  express  terms  of  the  contract."  Blackmore  v. 
Fairbanks,  Morse  d  Co.,  79  Iowa,  282.  The  rule 
deducible  from  the  authorities  is  that  an  implied  and 
an  express  warranty  may  exist  under  the  same  con- 
tract, as  when  the  expressed  does  not  relate  to  the  obli- 
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gations  created  by  the  implied ;  but  when  the  expressed 
warranty  does  provide  as  to  the  same  obligation,  it 
excludes  the  implied.  In  other  words,  the  law  will  not 
imply  anything  as  to  matters  about  which  the  parties 
have  expressly  agreed.  It  is  not  clear  to  our  minds 
why,  under  the  pleadings,  the  case  was  submitted  as 
upon  an  implied  warranty,  and  not  upon  the  alleged 
oral  warranty,  which,  as  is  alleged,  covered  all  and 
more  than  the  implied  warranty.  No  complaint  is 
made  upon  this  precise  point.  Therefore  we  inquire 
whether,  under  the  case  as  submitted,  the  appellant 
was  entitled  to  have  the  written  warranty  considered 
by  the  jury. 

The  appellees  alleged,  and  because  of  the  appel- 
lant's denial  were  bound  to  prove,  an  implied  war- 
ranty, an  obligation  that  was  not  lessened  by  the  fact 
that  they  might  prove  it  by  showing  a  contract  from 
which  the  law  would  imply  a  warranty  that  the 
machine  was  reasonably  suited  for  its  intended  pur- 
pose. If  the  appellant  had  offered  a  written  contract 
wherein  the  appellees  had  agreed  to  take  the  machine 
as  it  was  without  any  warranty,  its  admissibility  would 
hardly  be  questioned,  because  it  would  t^nd  to  nega- 
tive the  controverted  allegations  that  there  was  an 
implied  warranty,  and  •  that  there  was  no  written 
warranty.  The  printed  warranty  introduced  by  the 
defendant  had  the  same  tendency.  It  relates  to  the 
same  subject  and  obligations  that  an  implied  war- 
ranty would,  and,  under  the  law,  became  the  contract, 
to  the  exclusion  of  all  implications  as  to  that  subject  or 
those  obligations.  It  directly  negatived  the  existence 
of  the  implied  warranty,  and  equally  so  the  alleged 
oral  warranty,  as  the  writing  must  be  taken  as  express- 
ing in  full  the  agreement  of  the  parties.  It  can  not  be 
said  that  the  exclusion  of  this  evidence  was  without 
prejudice  to  the  appellant.  The  appellees  had  no 
right  to  recover  upon  any  other  than  the  contract  of 
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warranty  upon  which  they  purchased,  and  surely  the 
appellant  was  not  chargeable  upon  any  other  than  that 
upon  which  the  sale  was  made.  If  these  different  war- 
ranties were  identical  in  effect,  if  the  same  liability 
existed  under  each,  it  might  be  said  with  some  plausi- 
bility that  there  was  no  prejudice;  but  such  is  not  the 
case.  All  that  the  law  would  imply  was  that  the 
machine  was  of  such  material  and  construction  that, 
with  fairly  skillful  handling  and  usage,  it  would  do 
ordinarily  good  work ;  or,  in  other  words,  that  it  was 
reasonably  suited  to  the  purpose  for  which  it  was 
intended.  Under  the  oral  warranty  alleged,  the  appel- 
lant warranted  the  machine  to  be  all  this,  and  that  it 
would  thresh  equal  with  any  other  machine  of  any 
manufacture,  and  would  work  perfectly  in  all  particu- 
lars. The  printed  warranty,  though  not  differing 
materially  from  what,  in  its  absence,  the  law  would 
imply,  contains,  as  a  condition  of  the  warranty,  that 
the  appellant  was  to  have  certain  notice  of  any  defects 
within  a  time  named.  If  the  printed  warranty  was  the 
contract  of  the  parties,  it  was  certainly  prejudical  to 
deny  the  appellant  the  benefit  of  this  condition. 

Our  conclusion  is  that  the  judgment  of  the  district 
court  must  be  beversed. 


Rogers  &  Maguire,  Appellees,  v.  Ella  Irwin  Chase 
et  al.y  Appellants. 

Conveyances  of  Real  Estate:  oonstruotion:  b£cx>rd.  C,  having 
purchased  certain  real  estate  with  funds  belonging  to  th«  estate  of  I., 
cony  eyed  the  same  to  I.'s  widow,  who,  in  turn,  conveyed  it  to  the  exec- 
utor of  I. 's  estate.  Each  of  said  conveyances  purported  on  its  face  to 
convey  in  the  grantor's  own  right,  and  there  was  no  indication  in  either 
of  them  that  the  conveyance  was  in  trust.  After  the  death  of  I.'s 
widow,  said  executor  conveyed  said  land  to  E.  C,  R.  M.,  L.  M.  and 
E.  M.,  the  only  surviving  heirs  of  I.,  jointly;  the  first  of  whom,  under 
the  laws  of  descent,  was  entitled  to  one  half  of  said  property,  and 
the  others  to  the  remaining  half,  but  their  respective  interests  were 
not  specified  in  the  deed.    Thereafter  L.  M.  and  E.  M.  quitclaimed 
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their  respective  interesti  to  B.  M.,  who  conveyed  to  the  plaintiffs  by 
deed  reciting,  that  he  had  granted,  bargained,  sold,  etc.,  all  of  his 
rigbt,  title  and  interest  in  the  property  described.  Held,  that  the 
deed  to  the  plaintiffs  was  in  effect  a  qoitclaim  deed,  and  that  the 
plaintiffs  took  thereunder  only  the  interest  of  B.  M.,  which  was  an 
ondivided  one  half. 

Appeal  from    Dickinson   District   Court. — ^HoN.    Lot 
Thomas,  Judge. 

Tuesday,  Octobeb  17, 1893. 

Action  to  partition  the  west  half  of  section  26,  the 
west  half  of  section  35,  and  the  northwest  quarter  of  the 
southeast  quarter  of  section  35,  township  number  99, 
range  37,  in  Dickinson  county,  Iowa.  The  land  is  owned 
by  the  plaintiff  and  the  defendant  Ella  Irwin  Chase,  and 
a  controversy  in  the  case  is  as  to  the  extent  of  their  re- 
spective interests;  the  plaintiff  firm  claiming  a  three 
fourths  interest,  and  the  defendant  a  one  half  interest, 
and  hence  the  controversy  is  as  to  the  ownership  of  the 
one  fourth  interest.  Charles  D.  Chase  is  the  husband  of, 
and  a  codefendant  with,  Ella  Irwin  Chase.  There  is  no 
controversy  as  to  the  title  to  the  land  prior  to  June  14, 
1872,  when  the  Des  Moines  Valley  Railroad  Company 
conveyed  it  to  Charles  D.  Chase.  The  plaintitt^s  claim 
is  based  upon  a  title  following  the  conveyance  to  Chase, 
as  follows,  as  indicated  by  the  records  of  Dickinson 
county: 

''Fourth.  A  deed  from  Charles  D.  Chase  and  wife 
to  Clara  C.  Irwin;  fifth,  a  deed  from  Clara  C.  Irwin  to 
B.  H.  Ferguson;  sixth,  a  deed  from  Benjamin  H.  Fer- 
guson and  wife  to  Ella  Irwin  Chase,  Robert  I.  Marston, 
Laura  M.  Marston  and  Ella  C.  Marston;  seventh,  a 
deed  from  Laura  M.  Marston  and  Ella  C.  Marston  to 
Robert  I.  Marston;  eighth,  a  mortgage  from  Robert  I. 
Marston  to  Frank  I.  Maguire  and  Nathaniel  P.  Rogers, 
Jr.  (this  is  the  mortgage  held  by  the  appellee, 
Nathaniel  P.  Rogers,  Sr.);  ninth,  a  deed  from  Robert 
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I.  Marston  to  Frank  I.   Maguire  and  Nathaniel  P. 
Eogers,  Jr.** 

There  is  no  dispute  as  to  the  fact  that  such  con- 
veyances were  made,  but  their  legal  effect,  because  of 
their  character,  is  in  question.  Robert  Irwin  died  in 
1865,  leaving  a  widow,  Clara  C.  Irwin,  and  two  children, 
viz.:  Ella  Irwin  Chase,  the  defendant,  and  Eliza  J. 
Marston.  Robert  Irwin  lived  and  died  in  Illinois,  and 
one  B.  H.  Ferguson  was  the  executor  of  his  estate.  It 
is  the  claim  of  the  defendants,  and  we  think  the  facte 
are  established  by  competent  evidence,  that  the  pur- 
chase of  the  land  by  Chase  was  with  money  belonging 
to  the  estate  of  Robert  Irwin,  and  for  the  estate.  The 
land  was  conveyed  by  Chase  to  the  widow,  Clara  C. 
Irwin,  and  by  her  to  the  executor,  Ferguson.  No  con- 
sideration whatever  was  paid  for  either  of  these  con- 
veyances, but  they  were  made  because  each  held  the  land 
as  that  of  the  estate.  Clara  C.  Irwin,  the  widow,  died 
in  1884,  and  Eliza  J.  Marston  is  also  deceased.  Eliza 
J.  left  three  children,  Robert  I.,  Laura  M.  and  Ella  C. 
Marston.  Some  confusion  as  to  facts  may  be  avoided 
if  it  is  here  understood  that  the  heirs  of  Robert  Irwin 
at  this  time  are  the  defendant,  Ella  Irwin  Chase,  and 
the  three  children  of  her  deceased  sister,  viz.,  Robert 
I.,  Laura  M.,  and  Ella  C,  and  under  the  law  of 
descent  the  land  would  go,  one  half  to  the  defendant, 
and  the  other  half  to  the  three  children  of  her  sister. 
None  of  the  conveyances  in  any  way  indicated  on  their 
face  that  the  grantee  took  the  title  in  trust.  The  par- 
ticular character  of  the  conveyances  will  be  noticed  in 
the  opinion.  On  the  twenty-third  of  April,  1888,  B. 
H.  Ferguson,  executor,  conveyed  the  land  to  Ella 
Irwin  Chase,  Robert  I.  Marston,  Laura  M.  Marston 
and  Ella  C.  Marston,  jointly;  that  is,  specified  no 
interest  as  to  each.  On  the  fourth  day  of  May,  1888, 
Laura  M.  and  Ella  C.  Marston  executed  to  Robert  L 
Marston  a  quitclaim  deed  of  their  interest  in  the  land. 
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On  the  eighth  day  of  May,  1888,  Robert  I.  Marston 
made  to  Fank  I.  Maguire  and  Nathaniel  P.Rogers,  Jr., 
who  compose  the  plaintiff  firm,  a  mortgage  of  his 
interest  in  the  land,  and  on  the  twenty-second  day  of 
the  same  month  he  made  a  deed  to  them  of  his  inter- 
est in  the  land.  Maguire  and  Nathaniel  P.  Rogers,  Jr. , 
assigned  the  mortgage  to  Nathaniel  P.  Rogers,  Sr., 
who  is  a  defendant  in  this  case,  and  he  asks  to  havte 
his  mortgage  lien  attached  to  whatever  interest  shall  be 
decreed  to  belong  to  the  plaintiff.  The  district  court 
decreed  a  three  fourths  interest  in  the  plaintiffs,  and 
the  defendants,  except  Nathaniel  P.  Rogers,  Sr., 
appeal. — Reversed. 

Parker  &  Funk,  for  appellants. 

Cummins  (&  Wright  and  J.  W.  Cory,  for  appellees. 

Gkanger,  J. — A  controlling  question  in  the  case 
seems  to  be  as  to  the  effect  of  the  condition  of  the  title 
to  the  land  in  Dickinson  county.  The  fact  is  beyond 
question,  independent  of  the  record,  that  the  title,  as 
it  rested  in  Ferguson,  was  in  trust  for  the  heirs  of 
Robert  Irwin,  and  that,  as  such  heirs,  Ella  Irwin 
Chase,  defendant,  owned  an  undivided  one  half,  and 
the  children  of  Eliza  J.  Marston  the  other  half,  which, 
upon  the  conveyance  by  Laura  M.  and  Ella  C.  Marston 
of  their  interest,  vested  Robert  I.  Marston  with  an 
undivided  one  half ;  and  this  is  what  he  actually  owned 
when  he  conveyed  his  interest  to  the  plaintiffs.  It  will 
be  well  to  now  notice  the  language  of  the  deed  as  to 
what  it  purports  to  convey.    It  is  as  follows: 

'*Party  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  one  dollar,  ♦  ♦  ♦  has  granted,  bar- 
gained, sold,  aliened,  demised,  released,  conveyed,  and 
confirmed,  and  by  these  presents  does  grant,  bargain, 
sell,  alien,  demise,  release,  convey,  and  confirm,  unto 
the  parties  of  the  second  part,  to  their  heirs  and 
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assigns,  forever,  all  of  the  right,  title  and  interest  of 
the  party  of  the  first  part  in  and  to  the  west  half,'^ 
etc.  (here  follows  balance  of  description  of  premises), 
'^  hereby  releasing  and  waiving  all  his  right  under  the 
homestead  exemption  laws  of  the  said  state  of  Iowa, 
together  with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  belonging,  on  in 
any  wise  appertaining,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  issues,  and 
profits  thereof,  and  also  the  estate,  right,  title,  interest, 
property,  possession,  claim,  and  demand  whatsoever, 
as  well  in  law  as  in  equity,  of  the  first  part,  in  and  to 
the  above  described  and  mentioned  property,  and  every 
parcel  and  part  thereof,  with  the  appurtenances;  to 
have  and  to  hold  all  and  singular  the  above  mentioned 
and  described  premises,  together  with  the  appurte- 
nances, unto  the  said  parties  of  the  second  part,  for- 
lever.'^ 

The  deeds  from  Chase  to  Ella  C.  Irwin,  from  her  to 
Ferguson,  and  from  him  to  the  heirs,  each  conveys  the 
interest  of  the  grantor  without  any  specification  what- 
ever as  to  what  the  interest  is.  Whatever  might  be 
the  legal  construction  upon  the  language  used,  the 
deeds  were  evidently,  at  the  time  of  execution,  intended 
by  the  parties  as  quitclaim  deeds.  It  should  be  here 
stated  that  each  of  the  deeds  referred  to  from  Chase  to 
Eobert  I.  Marston,  on  its  face,  purported  to  convey  to 
the  grantee  named  therein,  in  his  or  her  own  right,  the 
interest  specified  in  the  deed ;  that  is,  there  were  no 
words  indicating  a  trust  or  representative  relationship. 
It  should  also  be  stated  that  nothing  in  any  convey- 
ance indicates,  nor  is  it  in  any  way  apparent  of  record,, 
that  Eobert  Irwin  in  his  lifetime,  or  that  his  estate, 
was  possessed  of  the  land.  The  evidence  as  to  such 
interest  is  exclusively  by  parol. 

There  is  a  dispute  of  fact  as  to  whether  or  not 
Marston,   pending  the  negotiations,   represented  his 
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interest  to  be  one  half  of  three  fourths.  In  view  of  the 
conflict  in  the  evidence  as  given  by  the  witnesses,  and 
the  fact,  which  is  quite  significant,  that  such  an  inter- 
est is  not  specified  in  the  deed,  we  are  of  the  opinion 
that  the  representation  of  a  three  fourths  interest  was 
not  made. 

If  the  decree  below  is  to  be  sustained,  the  legal 
effect  is  to  take  a  one  fourth  interest  belonging  to  the 
defendant  Ella  Irwin  Chase  from  her,  and  give  it  to 
the  plaintiffs,  because  of  the  conveyance  to  them  by 
Robert  I.  Marston  of  his  interest.  Independent  of  the 
record,  there  could  be  no  claim  that  the  deed  by  Mars- 
ton  conveyed  more  than  his  actual  interest,  for  that  is 
all  it  purports  to  convey,  conceding  it  to  be  more  than 
a  quitclaim  deed.  The  appellees'  position,  then,  is 
that,  having  purchased  Marton's  interest,  they  had  a 
right  to  rely  on  the  I'ecord  for  the  extent  of  such 
interest,  which  is  three  fourths.  There  are  no  facts  in 
the  case  because  of  which  Ella  Irwin  Chase  should  be 
bound  by  the  transaction  between  Marston  and  the 
plaintiff;  that  is,  no  fault  is  attributable  to  her  by 
which  the  plaintiff  firm  was  induced  to  make  the  pur- 
chase, except,  perhaps,  that  of  permitting  the  records 
to  show  as  they  did.  With  a  careful  review  of  the 
authorities  cited,  we  find  none  sustaining  a  rule  that 
where  one  party  conveys  to  another  his  interest  in 
land,  without  any  specification  of  a  particular  interest, 
the  law  will  infer  the  extent  to  be  that  indicated  by  the 
public  records.  This  deed  does  not  pui-port  to  convey 
an  interest  *^as  indicated  by  the  records,.'^  As  to  the 
extent  of  the  interest,  the  deed  is  not  more  compre- 
hensive than  a  quitclaim  deed,  for  it  contains  precisely 
the  same  limitation,  being  ''all  of  the  right,  title,  and 
interest^'  only  of  the  grantor.  The  deed  is,  in  legal 
effect,  a  refusal  to  fix  an  extent  of  interest,  and  is 
accepted  with  such  conditions.  H  to  the  granting 
clause  of  the  deed  were  added  those  of  seizin  and  war- 
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ranty,  under  authority,  the  efEeet  would  not  extend  the 
grant  beyond  the  actual  interest  expressed. 

In  Hoooie  v.  Finney,  16  Gray,  332,  there  was  a  con- 
veyance by  the  defendant  of  ^'all  his  right  and  title' ^ 
to  certain  described  premises.  The  deed  contained 
^*  coven  ants  that  he  was  lawfully  seized  in  fee  of  the 
afore-granted  premises;  that  they  were  free  of  all 
incumbrances,  that  he  had  good  right  to  sell  and 
convey  the  same;  and  that  he  would  warrant  and 
defend  them  to  the  grantees,*^  etc.  The  action  was  of 
contract  upon  the  covenants  of  warranty,  after  eject- 
ment under  a  mortgage  lien,  and  a  recovery  was 
denied,  the  court  saying:  **A  deed  of  all  my  right, 
title,  and  interest  in  certain  real  estate  purports  to 
convey  merely  such  right  as  the  grantor  had  in  the 
land;  and,  as  the  grantor  conveys  his  own  title  only, 
the  general  covenants  of  seizin,  ♦  ♦  ♦  and  that 
he  will  warrant  and  defend  the  same  against  the  lawful 
claims  and  demands  of  all  persons,  are  all  qualified 
and  limited  by  the  granting  clause.''  That  deed  is  as 
comprehensive  in  all  respects  as  the  one  from  Marston, 
and,  in  many  respects,  much  more  so,  and  it  is  there 
held  that  the  express  language  of  seisin  in  the  deed 
will  not  so  enlarge  or  modify  the  granting  clause  as  to 
impress  the  instrument  with  an  intent  to  convey  an 
absolute  interest.  See,  to  the  same  effect,  Cummings 
V.  Dearborn,  56  Vt.  441;  Allen  v.  Holton,  20  Pick. 
458;  Sweet  v.  Brown,  12  Mete.  (Mass.)  175;  Bowen  v. 
Thrall,  28  Vt.  382;  Brown  v.  Jackson,  3  Wheat.  449. 
In  Knight  v.  Campbell,  76  Iowa,  730,  in  a  conveyance, 
the  granting  words  »are  as  follows:  **Have  remised, 
released,  sold,  and  conveyed  and  quitclaimed,  and  by 
these  presents  do  remise,  release,  convey,  sell,  and 
quitclaim,  *  *  *  all  the  right,  title,  and  interest, 
claim,  and  demand,  which  the  said  party  of  the  first 
part  have,''  etc.  It  is  said  in  the  opinion:  ''It  is  very 
apparent,   we  think,  that  this  instrument  is  a  mere 
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relinquishmeut  or  conveyance  of  such  right  or  interest 
in  the  land  as  might  then  remain'^  in  the  grantor. 
*'It  does  not  purport  to  be  more  than  that.  The  grant 
is  of  his  right,  title,  and  interest  in  the  premises,  and 
the  question  whether  anything  passed  by  it  depends 
entirely  upon  whether  he  then  had  any  right  or  interest 
in  it.^^  There  are  many  similar  cases.  The  cases  turn 
upon  the  thought  that  the  language  of  such  a  grant 
manifests  the  intent  of  the  parties  to  the  instrument, 
and  does  not  permit  the  other  language  in  the  instru- 
ments, indicative  of  a  different  intent,  to  override  it. 
Can  it  be  reasonably  claimed,  then,  that,  if  the  parties, 
by  such  language  in  the  instrument,  as  between  them- 
selves, do  not  enlarge  the  language  of  such  a  grant, 
the  records  of  the  county  may  operate  to  do  so,  and 
that  to  the  extent  of  divesting  the  title  of  third  parties! 
This  court  has,  in  one  or  two  cases,  said  that 
where,  in  addition  to  the  word  ''quitclaim,^'  the  words 
''sell  and  convey"  are  used  in  a  conveyance,  it  is  not 
a  *'mere  quitclaim  deed.''  Sibley  v.  BulliSj  40  Iowa, 
429;  Willson  v.  Irish,  62  Iowa,  260.  Without  com- 
menting on  the  significance  of  the  language  there  used, 
it  is  sufficient  to  say  that  the  expressions  in  no  way 
militate  against  the  rule  of  the  cases  cited.  It  is  suffi- 
cient to  say  that  the  recording  act  was  designed  to 
protect  * 'purchasers  for  a  valuable  consideration  with- 
out notice,''  but  only  to  the  extent  that  they  are 
purchasers.  It  is  not  the  office  of  the  act  to  in  any 
way  enlarge  or  change  the  intent  of  the  parties.  In 
this  case  the  intent  was,  as  we  have  seen,  to  convey 
the  interest  of  Marston,  and  not  more.  That  was  a 
one  half  interest.  The  cause  will  be  remanded  to  the 
district  court  for  a  confirmation  of  shares  on  that  basis, 
and  the  lien  of  the  defendant  Nathaniel  P.  Rogers,  Sr., 
will  attach  to  the  share  of  the  plaintiffs.     Revebsed. 
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Max    Howeglee,  Appellee,  v.   Lee  Greinee  et  aZ., 

Township  Trastees,  and  Mart  Stover,  Township 

Clerk,  etc..  Appellants. 

Bead  Supervisors:  patmekt  for  labor:  constructiok  of  statutes. 
Where  upon  a  final  settlement  of  the  road  supervisors  with  the  town- 
ship trustees,  as  provided  in  section  996  of  the  Code,  a  balance  is 
found  to  be  due  a  supervisor  for  his  personal  labor,  and  there  are  no 
funds  in  the  hands  of  the  olerk  to  pay  such  balance,  the  supervisor  is 
entitled  only  to  receive  a  certificate  for  the  amount  of  labor  per- 
formed,  which  may  be  used  in  the  payment  of  his  own  highway 
tax  for  any  succeeding  years,  as  provided  in  section  3,  chapter  200, 
of  Acts  of  the  Twentieth  (General  Assembly ;  he  is  not  entitled  to  an 
order  payable  in  money  from  funds  afterwards  appropriated  or  belong- 
ing to  his  district. 

Appeal  from  Hamilton  District    Court. — Hon.  S.  M. 
Weaver,  Judge. 

Tuesday,  October  17, 1893. 

Action  in  equity  to  compel  the  defendants,  as 
township  trustee  and  township  clerk,  to  issue  to  the 
plaintiff  an  order,  payable  in  money,  for  a  balance  due 
him  as  road  supervisor.  A  demurrer  to  the  petition 
was  overruled,  and,  the  defendants  standing  thereon, 
judgment  was  rendered  against  them,  from  which  they 
appeal. — Reversed. 

A.  N.  Boeyej  for  appellants. 

Wesley  Martin^  for  appellee. 

Bonne,  J. — This  cause,  involving  less  than  one 
hundred  dollars,  comes  to  us  upon  the  certificate  of  the 
trial  court  as  follows: 

^^  Fir  St.  Where,  upon  the  settlement  provided  for 
by  section  996  of  the  Code  of  1873,  a  balance  is  found 
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to  be  due  a  road  supervisor  upon  his  own  personal 
labor  as  such  supervisor,  and  there  are  no  funds  in  the 
treasury  with  which  to  pay  him  such  balance,  is  he 
entitled  to  receive  the  order  provided  for  by  section  997 
of  the  Code  of  1873,  or  the  order  provided  for  by  sec- 
tion 3,  chapter  200,  of  Acts  of  the  Twentieth  General 
Assembly  (McClain's  Code,  section  1500;  Code  1873, 
section  986)!  Second.  Is  the  road  supervisor  in  such 
case  entitled  to  demand  and  receive  an  order  payable 
in  money  from  the  funds  afterwards  appropriated  or 
belonging  to  his  district!  Or,  third j  is  the  certificate 
mentioned  in  said  section  3,  chapter  200  of  Acts  of  the 
Twentieth  General  Assembly,  the  only  compensation 
or  payment  he  is  entitled  to  receive!'' 

The  decision  of  the  questions  certified  involves  a 
construction  of  sections  996  and  997  of  the  Code 
(McClain's  Code,  sections  1510,  1511)  and  of  section 
3,  chapter  200,  of  Acts  of  the  Twentieth  General 
Assembly  (McClain's  Code,  section  1500).  They  read 
as  follows: 

**  Section  996.  The  supervisors  are  required  to 
meet  the  township  trustees  at  their  meeting  on  the  first 
Monday  in  October  in  each  year,  at  which  time  there 
shall  be  a  settlement  of  the  accounts  of  such  super- 
visors connected  with  the  highway  fund,  for  putting 
up  guide  boards  and  for  any  other  services;  and  after 
payment  of  the  supervisors,  the  trustees  shall  order 
such  a  distribution  of  the  fund  in  the  hands  of  the 
township  clerk,  as  they  may  deem  expedient  for  high- 
way purposes,  and  the  clerk  shall  pay  the  same  out  as 
ordered  by  the  trustees. 

''Section  997.  Should  there  be  no  money  in  the 
treasury  on  final  settlement  of  the  supervisors  with  the 
trustees,  said  trustees  shall  order  the  township  clerk  to 
issue  orders  for  the  amount  due  the  supervisors.  The 
orders  so  issued  shall  be  numbered  with  the  number  of 
the  district  to  which  they  belong,  and  shall  be  received 
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the  same  as  money  in  the  payment  of  highway  tax  in 
the  district  to  which  they  are  issued. 

^'Section  3,  chapter  200,  Acts  of  Twentieth  Gen- 
eral  Assembly:  The  supervisors  shall  be  allowed  the 
sum  of  two  dollars  per  day  for  each  day's  labor,  includ- 
ing the  time  necessarily  spent  in  notifying  the  hands 
and  making  out  his  return,  which  sum  shall  be  paid 
out  of  the  highway  fund,  after  deducting  his  two  days' 
work.  When  there  is  no  money  in  the  hands  of  the 
clerk  with  which  to  pay  the  said  supervisor,  he  shall  be 
entitled  to  receive  a  certificate  for  the  amount  of  labor 
performed,  which  certificate  will  be  received  in  pay- 
ment of  his  own  highway  tax  for  any  succeeding  year." 

We  think  these  various  provisions  of  the  law  may 
be  so  construed  as  to  give  each  force  and  effect,  and  at 
the  same  time  carry  out  what  we  believe  was  the  legis- 
lative intent.  It  will  be  observed  that  section  997  of  the 
Code  treats  of  the  district  fund,  while  section  3,  chap- 
ter 200,  Acts  of  the  Twentieth  General  Assembly,  refers 
only  to  the  per  diem  of  the  supervisor.  We  think  the 
proper  construction  to  be  placed  upon  these  statutes  is 
that  section  996  of  the  Code  contemplates  a  settlement 
between  the  trustees  and  the  supervisor  of  the  accounts 
of  the  latter  connected  with  this  general  or  highway 
fund,  including  the  expense  of  putting  up  guide-boards, 
and  for  any  other  proper  expenses  connected  with  that 
fund,  and  for  all  such,  if  there  is  no  money,  an  order 
issues.  If  the  supervisor  has  paid  for  material  of  the 
character  indicated,  then  the  order  would  issue  to  him ; 
if  not,  then  to  the  person  furnishing  the  material;  and 
these  orders  would,  under  section  997,  be  payable  out 
of  the  district  funds,  when  collected,  and,  at  the  option 
of  the  holders,  might  be  turned  in  in  payment  of  high- 
way taxes  in  the  district  where  issued.  Under  section 
3,  chapter  200,  of  Acts  of  the  Twentieth  General  Assem- 
bly, which,  as  we  have  said,  relates  only  to  the  per 
diem  of  the  supemsor,  in  case  there  is  no  money  in 
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the  hands  of  the  clerk,  a  certificate  issues  to  him  for 
the  amount  due  him  for  personal  labor,  which  is  paya- 
ble only  as  provided  therein,  viz.,  by  applying  it  in 
payment  of  his  own  highway  tax  for  any  succeeding 
year.  This  construction  gives  effect  to  all  the  provi- 
sions of  the  statute,  and  we  think  is  in  accord  with  the 
legislative  intent.  The  only  reason  we  can  see  for  the 
distinction  thus  made  by  the  legislature  was  to  deter 
road  supervisors  from  putting  in  unnecessary  time, 
which  would  be  more  likely  to  be  done  in  case  they 
could  rely  upon  funds  to  be  collected  in  future  years. 
There  is  nothing  in  Tobin  v.  Township  ofEmmetsburgy 
52  Iowa,  81,  in  conflict  with  the  view  herein  expressed. 
It  is  contended  that  our  construction  of  the  statute 
is  in  conflict  with  the  holding  in  Bradley  v.  Love,  76 
Iowa,  397.  In  that  pase  the  action  was  based  upon 
orders  issued  to  supervisors  under  Code,  section  997, 
and  it  was  sought  to  compel  their  payment  out  of  the  gen- 
eral township  road  funds.  That  was  the  only  question 
involved,  and  it  was  held  that  the  amounts  due  were 
not  payable  out  of  that  fund.  True,  it  is  said  in  the 
opinion,  that  the  holder  of  the  orders  **must  be  content 
with  using  them  in  the  payment  of  road  taxes,  or  await 
such  time  as  there  are  funds  on  hand,  belonging  to  the 
respective  districts,  with  which  they  may  he  paid.^^  It 
does  not  appear,  in  that  case,  that  the  orders  were  for 
the  personal  services  of  the  supervisors.  They  may 
have  been  issued- in  payment  of  moneys  actually  paid 
out  by  the  supervisors  to  other  persons  for  labor,  in 
which  event  the  italicized  language  was  appropriate, 
and  in  no  way  in  conflict  with  the  views  we  have 
expressed.  Indeed,  we  are  constrained  to  think  such 
was  the  fact,  as  it  is  said  in  the  opinion  that  the  orders 
were  issued  under  section  997  of  the  Code.  As  that 
section  does  not  relate  to  the  personal  services  of  the 
supervisor,  the  two  cases  do  not  involve  the  same  ques- 
tion. 
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In  answer  to  the  first  question  certified,  we  say  the 
supervisor  is  entitled  to  a  certificate  as  provided  in 
section  3,  chapter  200,  of  Acts  of  the  Twentieth  General 
Assembly.  The  second  question  must  be  answered  in 
the  negative.  The  third  question  must  be  answered  in 
the  aflBrmative.  For  the  error  of  the  district  court  in 
overruling  the  demurrer,  the  case  is  eevebsed. 


119  Is        Wm.  RoTOH  et  al.j  Trustees,  Appellants,  v.  Humboldt 
!^  *g  College  et  aZ.,  Appellees. 

1.  Judgment:  oollatbbal  attack:  jxtrisdiotion:  oRiamAL  kotiob: 
DEFECTIVE  8ERVICB.    A  judgment  is  not  subject  to  collateral  attack 
because  of  the  defectiye  service  of  the  original  notice,   where  the 
judgment  recites  that  the  defendant  had  due  and  legal  service  of  the 

<  pendency  of  the  action. 

2.  :  :  :  piung  petition:  record.  Notwithstand- 
ing the  provision  of  section  200  of  the  Code,  that  no  pleading  shall 
be  considered  filed  until  a  memorandum  of  the  date  of  filing  has  been 
entered  on  the  appearance  docket,  a  judgment  rendered  in  a  cause 
without  such  entry  having  been  made  is  not  void,  and  is  not  smbject 
to  collateral  attack  on  such  ground. 

Appeal  from  Humboldt   District    Court. — Hon.    Lot 
Thomas,  Judge. 

Tuesday,  October  17,  1893. 

Action  in  equity  to  subject  certain  land  to  the 
payment  of  a  judgment  in  favor  of  the  plaintiffs. 
Thei*e  was  a  hearing  on  the  merits,  and  a  judgment  in 
favor  of  the  defendants  for  costs.  The  plaintiffs 
appeal. — Affirmed. 

Proutyy  Coyle  &  Prouty^  for  appellants. 

P.  Finchy  for  Humboldt  County  Bank,  appellee. 

B.  M.  Wright^  for  D.  K.  Pearsons,  appellee. 
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Robinson,  C.  J. — The  defendant  Humboldt  Col- 
lege is  a  corporation  which  has  existed  for  more  than 
twenty  years.  Before  the  year  1876  it  was  known  as 
the  Hnmboldt  College  Association,  and  also  as  the 
Humboldt  Collegiate  Association,  the  name  being  used 
interchangeably.  In  June,  1871,  the  association  gave 
its  promissory  note,  payable  to  0.  Prescott  and  others 
in  June,  1876.  In  August,  1882,  the  note  was  extended 
to  August,  1885.  In  November,  1889,  the  plaintiffs 
recovered  judgment  on  the  note  against  the  association 
for  the  sum  of  sixty-five  thousand,  six  hundred  and 
thirty-seven  dollars  and  fifty  cents.  An  execution  was 
issued,  and  forty  thousand  dollars  were  received  to 
apply  on  the  judgment.    The  remainder  is  unsatisfied. 

In  March,  1880,  John  McLeod  recovered  against 
the  association  judgment  for  the  sum  of  nine  hundred 
and  seventy-eight  dollars  and  eighty-six  cents  and  costs. 
An  execution  issued  on  that  judgment  was  levied  upon 
two  forty  acre  tracts  of  land  in  Humboldt  county,  then 
owned  by  the  association,  which  were  sold  under  the 
execution.  Redemption  from  the  sale  not  having  been 
made,  a  sheriff's  deed  for  the  land  was  executed  to 
McLeod  in  June,  1882.  In  May,  1883,  he  conveyed  it 
to  Estella  B.  Fuller.  A  few  days  later  she  gave  a  mort- 
gage thereon  to  D.  K.  Pearsons,  guardian,  to  secure 
the  payment  of  a  note  for  five  hundred  dollars.  In 
September,  1889,  the  mortgage  was  foreclosed,  and  the 
land  was  ordered  sold  to  satisfy  the  sum  of  six  hundred 
and  forty-eight  dollars  and  eighty-four  cents  and  attor- 
ney's fee  and  costs,  which  were  adjudged  to  be  due  on 
account  of  the  note.  Under  an  execution  issued  to 
satisfy  the  judgment,  one  of  the  tracts  of  land  was 
sold  to  the  defendant  Pearsons,  and  the  other  to  one 
P.  Finch,  who  afterwards  transferred  the  sheriff's  cer- 
tificate of  sale  to  the  defendant,  the  Humboldt  County 
Bank.    In  December,  1890,  a  sheriff's  deed  was  issued 
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to  the  bank  for  the  tract  sold  to  Finch,  and  in  February, 
1891,  a  sheriflE's  deed  was  issued  to  Pearsons  for  the 
tract  sold  to  him.  In  March,  1891,  this  action  was 
commenced  to  subject  the  two  tracts  to  the  payment  of 
the  unsatisfied  portion  of  the  judgment  in  favor  of  the 
plaintiflfs.  They  contend  that  the  judgment  in  favor 
of  McLeod  was  void  and  of  no  eflEect.  The  college  is 
insolvent. 

I.  The  first  objection  urged  to  the  valfdity  of  the 
judgment  in  favor  of  McLeod  is  that  the  district  court  of 
1.  judgmbnt:       Humboldt  county  did  not  have  jurisdic- 

uik**1uri*dio-  tion  to  render  it,  for  the  reaSon  that  notice 
DoSce^:'*SSeo.  of  the  actiou  was  not  served  on  the 
college,  and  judgment  was  rendered  with- 
out an  appearance  for  it.  There  are  two  answers  to 
that  objection,  one  of  which  may  be  stated  as  follows: 
A  notice  was  in  fact  served  on  the  college.  The  record 
as  it  now  exists  tends  to  show  that  it  was  defective,  but 
the  court  found  * 'that  due  and  legal  service  had  been 
had  on  the  defendant  of  the  pendency  of  said  cause.'' 
It  is  the  well  settled  rule  in  this  state  that  where  a 
defective  notice  or  defective  proof  of  the  service  of  a 
notice  is  adjudged  by  the  trial  court  to  be  sufficient, 
the  judgment  rendered  thereon  can  not  be  attacked 
collaterally.  Woodbury  v.  Maguire,  42  Iowa,  339,  342, 
and  cases  therein  cited;  Shawhan  v.  Loffery  24:  Iowa, 
217,  226;  Tharp  v.  Brennman,  41  Iowa,  251,  253; 
The  Farmers  Insurance  Co.  v.  Highsmithy  44  Iowa,  330; 
Lees  V.  Wetmorey  58  Iowa,  170,  177;  Bunce  v.  Buncey 
59  Iowa,  533,  535;  Stanley  v.  Noble,  59  Iowa,  666,  669; 
Fanning  v.  Krapfi,  68  Iowa,  244,  248;  Gray  v.  Wolfj 
77  Iowa,  630,  631.  The  other  answer  to  the  objection 
is  that  the  parties  have  stipulated  that  the  collegiate 
association  '*was  duly  and  legally  served  with  original 
notice.'' 

II.  The  objection  to  the  judgment  on  which  the 
plaintiffs  chiefly  rely  is  that  the  filing  of  the  petition 
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.  was  not  noted  in  the  appearance  docket. 

•  minW  petitioo':  Scction  200  of  the  Code  is  as  follows: 

record. 

**The  clerk  shall,  immediately  upon  the 
filing  thereof,  make  in  the  appearance  docket  a  memo- 
randum of  the  date  of  the  filing  of  all  petitions, 
demurrers,  answers,  motions,  or  paper  of  any  other 
description  in  the  cause;  and  no  pleading  of  any 
description  shall  be  considered  as  filed  in  the  cause,  or 
be  taken  from  the  clerk's  office  until  the  said  memo- 
randum is  made.''  The  petition  in  the  McLeod  case 
was  delivered  to  the  clerk  for  filing,  and  he  indorsed 
it  as  filed,  but  made  no  memorandum  thereof  in  the 
appearance  docket.  The  plaintiflfs  contend  that  by 
reason  of  his  failure  to  make  such  memorandum  the 
court  had  no  jurisdiction  of  the  subject-matter  of  the 
action,  hence  that  its  judgment  was  void. 

In  the  case  of  Padden  v.  Moore ^  58  Iowa,  703,  it 
appeared  that  certain  garnishees  were  required  to  appear 
in  court  on  a  day  specified.  They  went  to  the  town  in 
which  the  court  was  held  on  that  day,  but,  being  inform- 
ed that  the  court  had  adjourned,  they  returned  to  their 
homes  and  gave  the  matter  no  further  attention.  The 
court  had  adjourned  on  the  day  before  that  on  which 
they  were  required  to  appear  to  some  subsequent  date. 
After  that  adjournment  a  commissioner  was  appointed, 
without  notice,  to  take  the  answers  of  the  garnishees, 
and  a  day  was  fixed  for  them  to  answer.  They  did  not 
appear,  and  the  commissioner  so  reported.  A  default 
was  afterwards  entered  against  the  garnishees,  and 
judgment  entered  against  them  without  notice.  At  a 
later  term  of  court  notice  was  served  on  them  to  show 
cause  why  execution  should  not  issue  on  the  judgment. 
In  response  to  that  they  presented  to  the  clerk  a  paper 
containing  a  showing  why  execution  should  not  issue, 
which  was,  in  effect,  a  protest  against  the  action  of  the 
court  in  rendering  judgment  against  them,  on  the 
ground  that  it  lacked  jurisdiction  to  do  so.    The  paper 
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was  marked  as  filed,  but  the  filing  was  not  entered  on 
the  appearance  docket,  and  the  paper  was  not  left  with 
the  clerk.  This  court  held  that  the  showing  so  made 
by  the  plaintiflEs  was  not  an  appearance  by  them  to  the 
proceeding;  that  the  showing  was  not  filed,  because  no 
memorandum  thereof  was  made  in  the  appearance 
docket,  and  that  it  did  not  become  a  part  of  the  records 
of  the  court.  The  question  involved  in  that  branch  of 
the  case  was  whether  the  showing  made  operated  to 
give  the  court  jurisdiction  and  render  valid  the  judgment 
which  before  had  been  void.  This  court  answered  the 
question  in  the  negative  by  holding  that  there  had  been 
no  appearance  in  the  case  within  the  meaning  of  section 
2626  of  the  Code.  Under  the  facts  in  that  case  it  may 
well  have  been  said  that  there  was  no  intention  to  make 
the  showing  a  part  of  the  record.  The  facts  involved 
in  the  two  cases  are  so  unlike  that  the  decision  in  the 
Padden  case  can  not  be  regarded  as  controlling  in  this. 

In  Nickson  v.  Blair j  59  Iowa,  531,  a  motion  to 
dismiss  the  action  mado  by  the  defendant,  and  based 
upon  the  fact  that  no  memorandum  of  the  date  of 
filing  the  petition  had  been  made  in  the  appearance 
docket,  was  sustained,  and  this  court  held  the  ruling  to 
be  correct.  It  may  be  said  of  that  case  that  advantage 
was  taken  of  the  defect  in  the  proceedings  by  a  direct 
attack,  made  in  due  time.  This  court  has  never  held 
that  a  judgment  rendered  in  a  case  in  which  the  filing 
of  the  petition  was  not  noted  in  the  appearance  docket 
is  void. 

Section  2599  of  the  Code  provides  that  actions  in 
a  court  of  record  shall  be  commenced  by  serving  the 
defendant  with  a  notice  informing  him  that,  on  or  before 
a  date  therein  named,  a  petition  will  be  filed  in  the  office 
of  the  clerk  of  the  court  wherein  suit  is  brought.  Sec- 
tion 2600  provides  that  '^if  the  petition  is  not  filed  by 
the  date  thus  fixed,  and  ten  days  before  the  term,  the 
action  will  be  deemed  discontinued.''    In  Hudson  v. 
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BlanfuSy  22  Iowa,  323,  the  action  of  the  district  court  in 
discontinuing  a  cause,  for  the  reason  that  the  petition 
was  not  filed  within  the  time  fixed  by  the  notice  was 
sustained.  In  Cibula  v.  Pitts  Sons^  Manufacturing  Co,, 
48  Iowa,  528,  the  district  court  overruled  a  motion  to 
dismiss  the  petition  because  not  filed  until  after  the 
time  specified  in  the  notice.  This  court,  in  reversing 
the  judgment  of  the  district  court,  held  that  the  lan- 
guage of  section  2600  is  imperative,  and,  unless  the 
defendant  waive  the  noncompliance  with  the  terms  of 
the  notice,  the  action  must  be  discontinued.  It  was 
said,  in  effect,  in  Clark  v.  Stevens^  55  Iowa,  361,  362, 
that  under  the  provisions  of  this  section,  if  the  petition 
is  not  filed  within  the  time  fixed  in  the  notice,  the 
action  is  dismissed  by  operation  of  law,  without  an 
order  of  the  court  to  that  effect.  Yet  in  Brown  v.  Mai- 
loryy  26  Iowa,  469,  470,  it  was  held  that  the  failure  to 
file  the  petition  until  after  the  time  stated  in  the  notice 
did  not  operate  to  avoid  the  judgment  rendered  after  it 
was  filed,  but  that  the  error  could  only  be  corrected  by 
appeal,  or  in  other  ways  pointed  out  by  the  statute. 
In  Hildreth  v.  Harney,  62  Iowa,  420,  421,  it  was  held 
that  the  failure  to  file  the  petition  within  the  time 
required  by  the  notice  did  not  make  the  judgment  ren- 
dered thereon  void.  See,  also,  Oliver  v.  DaviSy  81  Iowa, 
287,  289. 

The  doctrine  of  the  cases  cited  is  applicable  to  the 
facts  in  this  case.  The  petition  was  delivered  to  the 
clerk  to  be  made  a  part  of  the  records  of  the  case,  and 
was  marked '  'Filed , ' '  and  retained  by  him.  The  service 
of  the  original  notice  had  given  the  court  jurisdiction 
of  the  college,  and  the  petition  was  before  the  court, 
and  its  action  thereon  was  demanded.  Whether  it  had 
the  right  to  act  was  one  of  the  questions  it  was  neces- 
sarily required  to  decide  before  it  rendered  judgment. 
If  that  decision  was  erroneous,  under  the  facts  stated, 
it  could  be  corrected  only  by  direct  proceedings  for  that 
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purpose.  See  Lees  V.  Wetmore^  58  Iowa,  170,177;  1 
Black  on  Judgments,  section  274 ;  Wells  on  Jurisdiction, 
sections  61,  62.  It  follows  that  the  judgment  rendered 
was  not  void,  and,  as  it  has  not  been  set  aside  or  mod- 
ified in  the  manner  provided  by  the  law,  it  must  be 
deemed  valid.  The  judgment  defendant  waived  its 
right  to  object  to  the  defect  in  the  proceedings,  and  the 
plaintiflE  can  not  now  take  advantage  of  it. 

The  judgment  of  the  district  court  is  affibmed. 
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Liiquor  Nuisance:  injunction:  contempt.  A  tenant  can  not  be 
charged  with  contempt  for  the  yiolation  of  an  injunction  of  which  he 
has  no  knowledge,  restraining  the  owner  of  premises  alone  from  the 
maintenance  of  a  nuisance  by  the  illegal  sale  of  intoxicating  liquors 
thereon. 

Certiorari  to  Winneshiek  District  Court. 

Tuesday,  October  17,  1893. 

This  is  a  proceeding  in  contempt  for  the  violation 
of  an  injunction  against  one  Joseph  Lamm,  restraining 
him  from  keeping  and  maintaining  a  nuisance  by  the 
sale  of  intoxicating  liquors.  The  district  court  held  the 
defendant  to  be  in  contempt,  and  assessed  a  fine 
against  him.  The  defendant  sued  out  a  writ  of  cer- 
tiorarij  and  asks  that  the  proceeding  and  judgment  be 
reversed  by  this  court. —  Writ  sustained. 

John  B.  Kayey  for  plaintiff. 

Geo.  W.  Adams,  for  defendant. 

RoTHROOK,  J. — The  decree  enjoining  Joseph  Lamm 
from  maintaining  the  nuisance  was  entered  in  the  dis- 
trict court  in  the  month  of  February,  1887,  and  said 
decree  was  made  perpetual  on  the  seventh  day  of 
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April,  in  the  same  year.  That  part  of  the  decree 
material  to  the  present  inquiry  was  as  follows: 

**That  a  temporary  injunction  issue  against  the 
said  Joseph  Lamm,  enjoining  and  restraining  the  said 
Joe  Lamm  from  selling  intoxicating  liquors  unlawfully 
on  the  following  described  premises,  to  wit:  Acer- 
tain  building  or  buildings  situated  upon  lot  eight,  of 
block  two,  of  Decorah,  in  Winneshiek  county,  lowa^ 
and  restraining  the  said  Joe  Lamm  from  using  and 
occupying  said  above  described  premises,  and  the 
buildings  thereon,  for  the  purpose  of  keeping,  selling, 
giving  away,  or  storing  therein  or  on  said  premises, 
any  intoxicating  liquors  in  violation  of  law.^' 

This  proceeding  in  contempt  was  commenced  in 
September,  1891.  It  appears  from  the  record  that 
Tucker,  the  defendant  herein,  was  a  lessee  of  the 
premises,  and  in  possession  thereof  as  the  tenant  of 
Lamm ;  but  it  does  not  appear  that  he  had  any  knowl- 
edge of  the  injunction.  The  case  appears  to  be  in  all 
respects  like  Buhlman  v.  Humphrey,  86  Iowa,  597, 
where  it  was  held,  that  a  subsequent  purchaser  of  the 
premises,  or  his  lessee,  was  not  liable  for  the  violation 
of  the  injunction,  because  he  was  not  within  the  terms 
of  the  decree.  In  that  case  counsel  for  the  attachment 
for  contempt  insisted  that  the  case  of  Silvers  v.  Traverse, 
82  Iowa,  52,  was  authority  for  sustaining  the  proceed- 
ings in  contempt.  But  this  position  was  not  sustained 
by  this  court,  because  in  the  last  named  case  the  decree 
enjoined  ''all  persons  from  using  or  occupying  the 
premises  for  the  unlawful  keeping  or  traffic  in  intoxi- 
cating liquors.'^  The  cases  were  therefore  held  to  be 
distinguishable.  We  think  that  the  district  court 
rightly  held  that  the  defendant  in  that  case  was  not 
within  the  terms  of  the  decree. 

It  is  due  to  the  learned  district  judge  who  decided 
this  case  to  say  that  the  case  of  Silvers  v.  Traverse, 
supra^  Y  as  decided  by  this  court  before  the  case  at  bar 
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was  tried  in  the  court  below,  and  that  there  is  language 
used  in  the  opinion  in  that  case,  not  necessary  to  its 
determination,  which  might  seem  to  authorize  the  con- 
clusion reached  by  the  district  court  in  this  case.  The 
case  of  Buhlman  v.  Humphrey y  supra^  was  decided  by 
this  court  since  this  case  was  tried  and  decided  in  the 
district  court* 

The  writ  of  certiorari  will  be  sustained,  and  the 
decree  of  the  district  court  is  bevebsed. 


J.  W.  MoIntosh  &  Son,  Appellees,  v.  J.  U.  Lee  and 
Mabt  E.  Lee,  Intervenor,  Appellants. 

Title  to  Real  Estate:  BisuLTma  trust:  attaohment.  Where,  upon 
an  attachment  of  real  estate  as  the  property  of  the  husband,  the  wife 
intervened,  claiming  that  the  property  was  purchased  by  her  husband 
as  her  agent,  and  with  her  money,  and  that  his  conveyance  of  the 
same  to  her  after  the  attaohment  was  in  pursuance  of  a  promise 
made  by  him  when  she  first  discovered  that  the  property  had  been 
taken  in  his  name,  and  the  wife's  testimony  was  confirmed  by  that  of 
the  husband,  but  it  appeared  that  some  of  the  tax  receipts  were  issued 
to  the  husband,  that  several  witnesses  had  heard  of  the  husband  and 
wife  speak  of  the  property  belonging  to  the  former,  that  the  husband 
contracted  for  the  property  about  ten  months  before  his  marriage, 
made  a  lease  of  the  property  and  received  the  rent,  and  executed  a 
mortgage  on  a  portion  thereof,  in  which  the  wife  joined  to  release  her 
right  of  dower;  that  some  of  the  statements  of  the  wife,  on  the  trial, 
were  contradictory,  and  that  she  admitted  having  testified  in  a  case 
tried  in  Kansas  that  she  did  not  know  that  she  owned  any  property 
in  this  state,  held,  that  the  wife's  daim  of  title  was  not  supported  by 
the  evidence, 

Appeal  from  Harrison  District  Court. — Hon.  Geobge  W. 
Wakefield,  Judge. 

Tuesday,  Ootobeb  17, 1893. 

The  plaintiffs  commenced  an  action  against  the 
defendant,  J.  U.  Lee,  aided  by  an  attachment,  which 
was  levied  upon  certain  lots  in  the  town  of  Missouri 
Valley.    Mary  E.  Lee  intervened,  claiming  to  be  the 
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absolute  and  unqualified  owner  of  the  lots.  There  was 
a  hearing  on  the  merits,  and  a  judgment  against  the 
intervenor,  and  in  favor  of  the  plaintiflfe  for  costs.  The 
intervenor  appeals. — Affirmed. 

8.  H.  Cochran^  for  appellant. 

J.  S.  Dewellj  for  appellees. 

Robinson,  C.  J. — The  lots  in  question  were  con- 
veyed to  the  defendant,  J.  U.  Lee,  by  the  Blair  Town 
Lot  &  Land  Company,  by  a  deed,  which  was  recorded 
July,  1883.  The  deed  recited  that  it  was  executed  in 
pursuance  and  fulfillment  of  a  contract  theretofore 
made  on  the  fifth  day  of  April,  1882.  The  intervenor 
claims  that  the  lots  were  purchased  for  her,  with  her 
own  money,  by  J.  U.  Lee,  as  her  agent ;  that  the  deed 
was  made  to  him  without  her  actual  knowledge,  in 
order  that  he  might  more  readily  transfer  it  for  her  in 
case  of  a  sale;  that  the  plaintiffs  knew  those  facts 
before  their  attachment  was  issued;  that  long  before 
the  indebtedness  of  J.  U.  Lee  to  the  plaintiflEs,  on  which 
the  judgment  involved  in  this  suit  was  rendered,  had 
been  incurred,  she  had  requested  him  to  convey  the 
lots  to  her,  and  he  had  promised,  but  neglected  to  do 
so  until  this  action  was  commenced,  when  he  conveyed 
them  to  her,  as  he  had  agreed  to  do.  She  asks  that 
the  attachment  be  discharged,  and  that  she  have  a 
decree  for  the  possession  of  the  lots.  The  claims  of 
intervenor  are  denied  by  the  plaintiflEs. 

The  intervenor  is  the  wife  of  J.  U.  Lee.  She 
acquired  from  a  former  husband  property  to  the  value 
of  about  fifteen  thousand  dollars.  He  died,  and  about 
two  years  ;ifterwards,  in  February,  1883,  she  married 
the  defendant.  The  evidence  introduced  in  her  behalf 
tends  to  show  that  the  defendant  had  little,  or  no,  prop- 
erty when  she  married  him,  and  that  he  has  not  acquired 
any  since.    Both  of  them  testify  that  the  lots  in  oon- 


490  McIntosh  v.  Lee.  [89  Iowa 

troversy  were  purchased  by  him  for  the  intervenor,  and 
with  her  money.  She  says  she  directed  him  to  buy  them 
for  her,  but  did  not  know  that  he  took  the  title  thereto 
in  his  own  name  until  about  a  month  after  they  were 
purchased;  that  she  then  requested  him  to  convey 
them  to  her,  and  he  promised  to  do  so ;  that  she  has 
paid  the  taxes  on  them  since  they  were  purchased,  and 
that  the  failure  to  convey  them  to  her  before  this  action 
was  commenced  was  dQe  to  negligence.  Both  she  and 
her  husband  testify  that  they  informed  the  plaintiffs 
before  this  action  was  commenced  that  she  was  the  owner 
of  the  lots,  and  the  testimony  of  two  other  witnesses 
tends  to  show  that  the  plaintiffs  admitted  that  the  inter- 
venor owned  them.  The  testimony  of  the  intervenor 
and  her  husband  in  regard  to  what  they  said  to  the 
plaintiffs  with  respect  to  the  title  is  denied  by  them, 
and  the  testimony  of  the  other  two  witnesses  referred 
to  was  general,  and  somewhat  indefinite.  It  appears 
that  some  of  the  receipts  for  the  taxes  on  the  lots,  and 
certificates  of  redemption  from  tax  sales,  were  issued  to 
Mrs.  Lee,  but  it  also  appears  that  some  of  the  receipts 
were  issued  to  her  husband.  Several  witnesses  testify 
that  they  heard  Mrs.  Lee  and  her  husband  speak  of  the 
lots  as  belonging  to  him.  He  states  that  he  first  con- 
tracted for  them  in  February,  1881,  although  the  deed 
to  him  indicates  that  it  was  at  a  later  date.  He  leased 
the  lots  and  received  the  rent.  He  executed  in  his  own 
name  a  mortgage  on  one  of  them,  in  which  intervenor 
joined  to  release  her  right  of  dower.  Her  statements 
in  regard  to  the  time  when  she  discovered  that  the  title 
to  the  lots  was  vested  in  her  husband,  and  in  regard  to 
the  reasons  for  the  conveyance  of  them  to  her,  are  in 
some  respects  contradictory  and  unsatisfactory.  She 
admits  that  she  testified,  in  a  case  tried  in  Kansas  two 
or  more  years  before  this  action  was  commenced,  that 
she  did  not  know  that  she  owned  any  property  in  this 
state.    We  do  not  understand  her  to  claim  that  the 
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defendant  acted  as  her  agent  before  their  marriage,  but 
it  appears  that  he  contracted  for  the  lots  at  least  ten 
months  before  that  event  occurred.  A  careful  exam- 
ination of  all  the  evidence  in  the  case  leads  us  to  con- 
clude that  the  decided  preponderance  of  the  evidence 
is  against  the  claim  of  the  inter venor  that  she  was  the 
owner  of  the  lots  when  this  action  was  commenced. 

The  judgment  of  the  district  court  was,  therefore, 
authorized  by  the  evidence,  and  is  affirmed. 


Peteb  Nilles,  Appellee,  v.  Michael  Welsh,  Appel- 
lant. 

1.  Contract  to  Convey  Real  Estate:  consideration.  The 
plaintiff  and  the  defendant  had  agreed  to  purchase  between  them 
a  quarter  section  of  land,  the  plaintiff  to  take  the  north  eighty  acres, 
and  the  defendant  the  south  eighty,  at  prices  agreed  upon.  The 
owner  of  the  land  refusing  to  make  separate  deeds,  it  was  orally 
agreed  that  the  defendant  should  take  the  deed,  make  the  first  pay- 
ment with  money  furnished  by  both  parties  in  proportion  to  their 
respective  shares,  execute  a  mortgage  for  the*balance,  and  convey 
the  north  eighty  to  the  plaintiff,  who  was  to  pay  the  balance  of  the 
purchase  money  therefor  to  the  defendant.  Held^  that  the  contract 
was  not  without  consideration,  nor  lacking  in  mutuality. 

2.   :  STATUTi  OF  FBAUDS.      The  defendant  having  received  the 

portion  of  the  purchase  money  to  be  paid  by  the  plaintiff  under  said 
agreement,  and  used  the  same  for  the  purchase  of  the  property,  held, 
that  the  contract  was  not  within  the  statute  of  frauds. 

3.  :    CONDITIONS:    waiver:    specific   performance.    The  sum 


paid  by  the  plaintiff  was  ten  dollars  short  of  the  amount  agreed  to  be 
paid  by  him,  but  was  received  by  the  defendant  without  objection, 
upon  the  promise  of  the  plaintiff  to  pay  him  the  balance.  Held, 
that  the  payment  of  the  full  amount  at  the  time  was  waived. 

Appeal  from  Hamilton  District  Court. — Hon.  S.  M. 
Weaveb,  Judge. 

Tuesday,  Ootobeb  17,  1893. 

Action  to  enforce  specific  performance  of  an  agree- 
ment for  the  conveyance  of  land.  There  was  a  decree 
for  the  plaintiff,  and  the  defendant  appeals.— 4^r9?»ec{. 
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D.  C.  Chasey  for  appellant. 

Hyatt  (&  Hyatty  for  appellee. 

Geangeb,  J. — There  is  a  controversy  as  to  the 
facts  of  this  case,  and  the  evidence  is  very  much  in 
conflict.  The  following  are  the  material  facts  as  found 
by  the  district  court:  **That  prior  to  the  second  day 
of  October,  1891,  said  plaintiff  had  negotiated  with  the 
agent  of  Joseph  B.  Sharp  for  the  purchase,  at  and  for 
the  sum  of  nineteen  dollars  per  acre,  of  the  southwest 
quarter  of  section  number  15,  in  township  number  89 
north,  of  range  26  west  of  the  fifth  prime  meridian, 
Iowa.  That  thereupon  it  was  agreed  between  plaintiff 
and  defendant  that  defendant  should  become  the  pur- 
chaser of  the  south  eighty  acres  of  said  land  from  said 
Sharp,  and  plaintiff  of  the  north  eighty  acres  of  said 
land;  the  defendant  to  pay  for  said  south  eighty  acres 
at  the  rate  of  twenty  dollars  per  acre,  and  the  plaintiff 
to  pay  for  the  north  eighty  acres  thereof  at  the  rate  of 
eighteen  dollars  per  acre ;  each  to  pay  his  respective 
share  of  the  money  to  be  paid  in  advance,  and  of  each 
of  the  deferred  payments,  to  wit,  a  total  of  one  thou- 
sand and  twenty-one  dollars  cash  in  advance,  and  two 
thousand  dollars  in  deferred  payments,  to  be  paid  in 
five  annual  payments  of  four  hundred  dollars  each, 
with  interest  thereon,  payable  annually,  at  seven  per 
cent.  That  the  plaintiff  paid  of  the  advanced  payment 
the  sum  of  four  hundred  and  ninety  dollars,  and  the 
defendant  the  sum  of  five  hundred  and  twenty-one  dol- 
lars. That  the  said  Sharp  refused  to  make  separate 
deeds  for  the  said  land,  whereupon  it  was  agreed  that 
the  defendant  should  take  a  deed  from  said  Sharp  for 
all  of  said  land,  and  give  a  mortgage  thereon  to  secure 
aU  of  the  deferred  payments,  and  upon  the  receipt  of 
such  deeds  to  convey  the  north  eighty  acres  thereof  to 
the  plaintiff.    That  defendant  received  a  deed  of  all 
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said  land,  and  thereafter  refused  to  convey  the  same  to 
the  plaintiff .''  As  a  conclusion  of  law  the  district  court 
found  that  the  defendant  held  the  title  to  the  eighty 
acres  in  trust  for  the  plaintiff,  and  decreed  a  convey- 
ance thereof  as  prayed.  We  will  not  discuss  the  evi- 
dence.    The  facts  found  by  the  district  court  are  right. 

I.  It  is  urged  that  the  contract  as  claimed  by  the 
appellant  is  without  consideration,    and    lacking   in 

1.  ooHTaAOTto     mutuality.     Surely,  the  payment  of  the 
u?^T®ci)^d-'"  four    hundred    and  ninety  dollars,    and 

the  agreement  to  pay  the  remainder  of 
the  purchase  price,  are  a  sufficient  consideration  for  the 
promise  by- the  defendant  to  convey.  As  we  find 
the  facts,  it  was  not  the  defendant's  intention,  when 
the  deed  was  made  to  him,  to  have  the  entire  tract,  nor 
does  it  appear  that  he  wanted  more  than  the  south 
eighty  acres;  and  the  agreement  between  the  defend- 
ant and  Sharp,  or  his  agent,  was  consummated  upon  an 
understanding  between  the  plaintiff  and  defendant  that 
each  was  to  have  one  half  of  the  land,  but  it  could  not 
be  so  obtained;  that  is,  Sharp  would  not  make  separate 
deeds,  because  of  which  the  defendant  took  the  title  to 
all  the  land,  agreeing  to  convey  one  half  to  the  plain- 
tiff. There  is  no  lack  of  mutuality  in  such  a  contract. 
It  is  such  a  contract  that  when  entered  into  could  be 
enforced  '*by  either  of  the  parties  against  the  other  of 
them.'^ 

II.  It  is  urged  that  the  case  comes  within  the  stat- 
ute of  frauds,  but  the  claim  is  based  on  the  appellant's 

2.  — :  sutate     thcory  as  to  the  facts  that  no  part  of  the 

purchase  price  was  paid.  The  facts  as  we 
find  them  are  that  there  was  a  payment  of  four  hundred 
and  ninety  dollars,  which  fact  takes  the  case  out  of 
the  statute.     Code,  sectioh  3665. 

III.  We  may  notice  in  this  connection  a  claim  that 
before  specific  performance  is  decreed  there  must  be  a 
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full  compliance  with  all  the  terms  of  the 
^  ii^8:Ta1ver:  contract.  By  the  terms  of  the  contract 
ftt'cS.*""  the  plaintiflE  was  to  pay  five  hundred  dol- 
lars down,  and  the  payment  was  really 
four  hundred  and  ninety  dollars,  the  money  being 
obtained  by  loan  from  the  bank,  and  the  ten  dollars 
was  deducted  for  the  interest.  When  the  payment  was 
made  the  plaintiff  told  the  defendant  that  he  would  pay 
him  the  balance,  and  the  four  hundred  and  ninety  dol- 
lars was  accepted  without  objection.  There  was  clearly 
a  waiver  of  the  payment  at  the  time  of  the  ten  dollars, 
which  the  parties  had  the  right  to  do. 

IV.  It  is  claimed  that  the  contract  -is  not  suffi- 
ciently definite  to  justify  a  decree  for  specific  perform- 
ance. We  do  not  see  why.  The  contract,  as  alleged 
and  established,  is  that  the  defendant  should  take  the 
title  to  all  instead  of  one  half  the  land,  and  convey  a 
specific  part  to  the  plaintiff  for  a  specified  consideration. 
It  is  true  that  as  to  some,  not  very  important,  particu- 
lars there  is  indefiniteness,  but  these  particulars  do  not 
go  to  the  merits  of  the  case,  and  in  no  way  interfere 
with  a  decree  such  as  the  court  ordered.  No  authority 
cited  denies  specific  performance  in  such  a  case.  To  our 
minds,  the  judgment  meets  the  demands  of  justice, 
and  it  is  affibmed. 
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118^4851  T.  E.  Benbow,  Appellee,  v.  J.  A.  Boyeb  et  aZ., 

Appellant. 

1.  Homestead:  abandonment:  evidence.  Where  the  owner  of  a 
homestead  left  it  to  go  to  a  distant  state  for  the  benefit  of  his  health, 
and  to  visit  his  children,  taking  with  him  only  his  ordinary  wearing 
apparel,  and  leaving  his  household  goods  npon  the  premises,  with 
the  intention  of  returning  thereto^  and  during  his  absence  frequently 
expressed  himself  as  intending  to  return,  but  after  about  three  years 
he  voted  at  an  election  in  the  state  to  which  he  had  gone,  and  about 
a  year  thereafter  he  directed  his  household  goods  to  be  sold  at  pub- 
lic auction,  held,  that  the  premises  retained  their  homestead  char- 
acter, at  least  until  the  time  that  the  owner  voted  in  the  state  to 
which  he  had  gone. 
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2.  :    JUDGMENT:    lien:   dubation:    sale   pending   suspension 

OF  uen.  By  the  expiration  of  ten  years  a  judgment,  held  by  the 
defendants  against  the  owner  of  a  homestead,  ceased  to  be  a  lien 
while  said  premises  still  retained  their  homestead  character,  and 
sach  lien  was  not  revived  by  levy  nntil  after  the  homestead  right 
became  forfeited,  and  the  proi>erty  had  been  sold  by  the  owner. 
Held,  that  the  grantee  was  entitled  to  hold  the  property  free  from  the 
lien  of  the  judgment. 

Appeal   from   Hardin  District    Court. — Hon.    D.    E. 
HiNDMAN,  Judge. 

Tuesday,  October  17, 1893. 

Action  in  equity  to  enjoin  the  defendants  from 
selling  certain  real  estat-e.  From  a  judgment  and 
decree  for  the  plaintiff.  The  defendants  appeal. — 
Affirmed. 

Spurrier  <&  Dowell  and  C.  L.  Hays^  for  appellants, 

C.  E.  Albrooky  for  appellee. 

KiNNE,  J. — This  action  was  brought  to  restrain 
the  defendants  from  selling  the  northeast  quarter  of 
the  northeast  quarter  of  section  27,  township  86, 
range  20,  west,  fifth  P.M.,  in  Hardin  county,  Iowa, 
under  an  execution  issued  out  of  the  office  of  the  clerk 
of  the  district  of  said  county  on  March  21,  1891,  on  a 
certain  judgment  rendered  October  10,  1878,  against 
one  C.  Benbow.  An  injunction  was  issued  restraining 
the  sale.  The  claims  of  the  parties  maybe  thus  briefly 
stated:  The  plaintiff  claims  that  the  real  estate  in 
question  was  the  homestead  of  C.  Benbow;  that  the 
judgment  was  never  a  lien  upon  the  land;  that  there 
was  an  agreement  between  the  plaintiff  and  the  defend- 
ant, in  writing,  that  the  latter,  for  two  hundred  and  ten 
dollars,  would  cancel  his  judgment;  that  the  plaintiff 
became  the  purchaser  of  the  property  from  C.  Benbow 
prior  to  the  levy  of  the  appellants'  execution  thoreon. 
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The  defendants  claim  that  the  plaintiflE's  grantor, 
C.  Benbow,  abandoned  the  homestead;  that  this  judg- 
ment became  a  lien  thereon  by  levy  of  the  execution; 
that  no  contract  to  cancel  the  defendants'  judgment 
was  made;  that  the  defendants  were  delayed  in  the 
levy  of  their  execution  by  the  fraudulent  representa- 
tions of  the  plaintiff.  We  need  not  set  out  the  plead- 
ings. Other  facts  fully  appear  in  this  opinion.  The 
court  entered  a  decree  and  judgment  making  the 
injunction  perpetufd,  declaring  that  the  judgment  was 
not  a  lien  upon  the  premises,  and  ordering  the  two 
hundred  and  ten  dollars,  which  the  plaintiff  had  paid 
into  the  hands  of  the  clerk  of  the  court,  paid  over  to 
the  defendants,  on  their  agreement  to  receive  the  same 
for  their  judgment. 

I.  Touching  the  homestead  claim,  we  find  the  fol- 
lowing facts  to  be  established  by  the  testimony:  In 
,  „  1865,  Carver  Benbow,  the  father  of  the 

1.  Hombstbad:  '  ' 

5$wen<^^*'  plaintiff,  purchased  the  land  in  contro- 
versy, moved  upon  it  with  his  family,  and 
continuously  occupied  it  as  his  homestead  until  May, 
1887.  At  that  time  he  started  west,  to  visit  his  children, 
and  for  the  benefit  of  his  health,  taking  with  him  his 
ordinary  wearing  apparel,  and  leaving  on  the  premises, 
and  in  his  dwelling  house,  his  household  goods.  These 
goods  remained  there  until  March  10,  1891,  when  they 
were  disposed  of  at  public  sale  at  the  request  of  the 
owner  of  them.  He  left  his  home  for  a  temporary  pur- 
pose, and  with  the  intention  of  returning  to  it.  We 
think  the  evidence  abundantly  establishes  the  fact  that 
this  land  retained  its  homestead  character,  at  least  until 
the  year  1890.  In  that  year  it  appears  that  C.  Benbow 
voted  in  the  state  of  Washington.  Prior  to  that  time 
there  was  no  evidence  sufficient  to  show  an  abandon- 
ment of  the  homestead.  He  had  been  absent  about 
three  years.  He  had  always  expressed  his  intention  of 
returning  to  his  homestead.    He  had  left  aU  his  house- 
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hold  goods  in  his  dwelling  house,  and  up  to  this  time, 
at  least,  we  think  it  clearly  appears  he  had  a  fixed  and 
abiding  intention  to  return  to  his  homestead.  The 
fact  of  his  going  to  a  distant  state,  and  remaining  there 
for  three  years,  and  pursuing  his  occupation  while  there, 
can  not  be  held  to  show  an  abandonment  of  his  home- 
stead, in  view  of  his  purpose  in  going,  his  leaving  his 
household  goods,  and  his  often  expressed  intention  to 
return.  True,  it  is  possible  that  the  expression  of  his 
intention  alone  would  not  show  that  he  had  not  aban- 
doned the  homestead,  but  when  such  expressed  inten- 
tions are  not  in  conflict  with  his  acts,  and  are  consistent 
with  the  accomplishment  of  his  purpose  in  going  away, 
and  there  is  nothing  to  show  any  change  in  his  inten- 
tions, they  should  be  accorded  weight  in  determining 
whether  there  was  an  abandonment  of  the  homestead. 
The  removal  having  been  for  a  temporary  purpose,  with 
the  intention  of  returning,  it  may  well  be  presumed 
that  such  intent  continued  at  least  up  to  the  spring  of 
1890,  when  C.  Benbow  voted  in  the  state  of  Washing- 
ton. Cases  of  abandonment  depend  upon  the  facts 
peculiar  to  each  case,  and,  as  no  two  cases  are  exactly 
alike,  it  is  not  profitable  to  enter  into  a  discussion  of 
the  adjudicated  cases.  The  following,  among  other 
cases,  however,  tend  to  support  our  holding:  Fyffe  v. 
Beers  J  18  Iowa,  4;  Bradshaw  v.  Bursty  57  Iowa,  745; 
Shirland  v.  Union  Nat.  Bank,  65  Iowa,  96,  100 ;  Boot  v. 
Brewster,  75  Iowa,  631,  632;  Jones  v.  Bltmenstein,  77 
Iowa,  361,  365.  Prior,  then,  to  the  spring  of  1890, 
there  was  no  abandonment  of  the  homestead. 

II.  The  defendants'  judgment  was  rendered  in 

October,  1878.    At  that  time,  and  for  years  afterwards, 

C.  Benbow  was  in  the  actual  occupancy 

**  ^'tf^iiwi":      of   the  premises  as  a  homestead.     The 

duration:  sale  ,  .        ,      .  i         ..^       ., 

pendingrsM-     premisos    remained    impressed  with  the 

pension  of  lien,   f^  ^ 

homestead  character  until  at  least  1890, 
Vol,  89—32 
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Under  the  statute,  Code,  section  2882,  the  judgment 
would  cease  to  be  a  lien  upon  real  estate  in  October, 
1888.  It  follows  that  the  judgment  could  only  be  made 
a  lien  upon  the  real  estate  by  levy  of  an  execution  there- 
on, after  the  premises  ceased  to  be  a  homestead,  and 
while  the  title  thereto  remained  in  C.  Benbow.  The 
evidence  satisfies  us  that  the  plaintiff  purchased  the 
premises  early  in  March,  1891,  and  put  his  tenant  in 
actual  possession  thereof.  The  said  purchase  was  con- 
summated prior  to  the  time  the  defendants  levied  their 
execution  on  the  land.  It  clearly  appears  that  the  land 
was  purchased  by  the  plaintiff  at  least  two  weeks  prior 
to  the  defendants^  levy,  and  possession  was  also  taken 
prior  to  the  levy.  When  the  levy  was  made  C.  Benbow 
had  no  interest  in  the  land,  and  hence  the  levy  was 
ineffectual.  It  is  immaterial  that  the  deed  from  C. 
Benbow  to  the  plaintiff  was  not  acknowledged  or 
recorded  until  after  the  date  of  the  levy.  The  trade 
had  been  made,  the  consideration,  in  part,  at  least, 
paid,  and  the  plaintiff  was  in  possession.  Under 
such  circumstances,  a  purchaser  is  bound  at  his  peril 
to  take  notice  of  the  title  and  interest  of  the  one 
in  possession  of  the  land.  Sears  v.  Munsoriy  23  Iowa, 
380,  390;  Eli  v.  Gridley,  27  Iowa,  376,  377;  Harper  v. 
Perry y  28  Iowa,  57;  White  v.  Butty  32  Iowa,  335; 
Phillips  V.  Blair y  38  Iowa,  649. 

III.  The  defendants'  claim  of  fraud  is  not  estab- 
lished. We  are  satisfied  that  the  court  below  properly 
found  that  the  defendants  entered  into  a  contract  with 
the  plaintiff  to  cancel  their  judgment  for  two  hundred 
and  ten  dollars,  and  that  the  defendants  entered  into 
said  arrangement,  if  not  with  full  knowledge  of  all  the 
facts,  after  taking  ample  time  to  fully  acquaint  them- 
selves therewith,  and  that  no  fraud  was  practiced  upon 
them  by  the  plaintiff.  In  any  view  of  the  case,  the 
plaintiff  was  entitled  to  a  decree. 

The  judgment  below  must  be  affibmed. 
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J.  N.  Edwabds,  Appellant,  v.  Louisa  Countt,  Appellee. 

1.  Contract :  oonstruotion  or  lxvbx:  xsTncATss  or  xngineeb:  BEUsr. 
Under  a  contract  for  the  oonstmction  of  a  levee,  to  be  paid  for  at  a 
price  named  per  yard,  npon  estimates  made  by  the  county  engineer, 
who  was  to  be  "the  sole  jndge  of  the  quality  and  quantity  of  all  said 
work/'  the  estimates  made  by  the  engineer  are  conclusive  upon  the 
parties  in  the  absence  of  fraud,  mistake,  or  some  other  wrong,  which 
ought  to  entitle  a  party  disputing  such  estimates  to  relief. 

2.  Judgment:  form  of  bntrt.  A  dismissal  of  the  plaintiffs  petition 
after  a  trial  on  the  merits,  affords  no  ground  for  complaint  where  it 
appears  that  the  plaintiff  was  not  entitled  to  recover,  and  it  was  so 
adjudged. 

Appeal  from  Louisa  District  Court. — Hon.  D.  Byan, 

Judge. 

Tuesday,  Octobeb  17, 1893. 

Action  at  law  to  recover  a  balance  claimed  to  be 
due  to  the  plaintiflE  upon  a  contract  entered  into  with 
the  defendant  to  construct  certain  sections  of  a  levee 
on  Muscatine  island.  There  was  a  trial  by  court  upon 
the  merits.,  and  the  plaintiff's  petition  was  dismissed, 
and  judgment  rendered  against  him  for  costs,  and  he 
appeals. — Affirmed. 

L.  A.  Rdley  and  Caldwell  &  Molsherry^  for  appel- 
lant. 

A.  W.  JarviSy  County  Attorney,  and  Newman  & 
Blakej  for  appellee. 

BoTHBOCK,  J. — I.  The  work  done  by  the  plaintiff  in 

the  construction  of  the  levee  was  performed  under  a 

written  contract.    It  is  unnecessary  to  set 

c^SSiction    out  the  contract  at  length.     The  part  of 

mates  of  engi-  it  material  to  be  considered  in  determin- 

neer:  relief. 

ing  this  appeal  is,  in  substancei  aa  £q1- 
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lows:  The  plaintiff  was  to  receive  for  his  work  the 
sum  of  fifteen  cents  per  cubic  yard  for  all  earth  moved 
and  placed  in  the  embankment  which  constituted  the 
levee.  The  payments  were  to  be  made  in  '^county 
warrants  issued  or  drawn  on  a  special  fund  to  be  raised 
for  that  purpose  by  an  assessment  or  levy  on  the  land 
benefited  by  said  levee.''  The  work  was  to  be  done 
to  the  satisfaction  and  acceptance  of  the  engineer  of  the 
levee,  and  the  work  was  to  be  paid  for  on  the  estimates 
of  said  engineer,  and  the  engineer  was  to  be  the  sole 
judge  of  the  quality  and  quantity  of  all  said  work,  and 
from  his  decision  there  could  be  no  appeal.  The  plain- 
tiff was  paid  the  full  amount  due  him  as  shown  by  the 
estimates  of  the  said  engineer.  This  action  was 
brought,  not  upon  the  ground  of  an  alleged  fraud  or 
mistake  of  the  engineer,  but,  so  far  as  the  original 
petition  shows,  the  ground  of  recovery  was  that  there 
was  a  balance  due;  and  action  was  brought  directly 
against  the  county,  and  judgment  was  demanded  the 
same  as  if  the  claim  were  an  ordinary  money  demand 
to  be  paid  from  the  general  revenue  of  the  county,  and 
not  by  warrants  to  be  drawn  by  the  county  upon  a 
special  levy  and  assessment.  It  is  the  settled  law  of 
this  state  that  where  an  action  is  brought  upon  a  con- 
tract like  this,  it  is  incumbent  on  the  plaintiff  to  plead 
and  prove  that  the  estimates  made  by  the  engi- 
neer in  a  contract  like  this  are  binding  upon  the  par- 
ties, unless  attacked  upon  the  ground  of  fraud, 
mistake,  or  some  wrong  which  ought  to  entitle  the 
plaintiff  to  relief.  Mitchell  v.  Kavanagh,  38  Iowa, 
286;  Boss  V.  McArthur,  85  Iowa,  203. 

It  will  thus  be  seen  that  the  petition  of  the  plain- 
tiff was  grounded  upon  a  mistaken  conception  of  the 
plaintiff's  rights  under  the  contract ;  but,  if  the  proper 
claim  had  been  made  in  the  petition,  we  think  that  the 
evidence  introduced  by  the  parties  was  such  as  to 
require  the  district  court  to  find  for  the  defendant.    It 
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is  claimed  that  a  measurement  of  the  work,  which  was 
made  by  an  engineer  at  the  instance  of  the  plaintiff, 
showed  by  such  an  overwhelming  weight  of  evidence 
that  the  original  estimates  were  so  wrong  as  to  require 
the  courts  to  render  a  judgment  for  the  plaintiff. 
This  engineer  testified  that  the  engineer  whose  duty  itl^ 
was  to  make  the  estimates  admitted  to  him  that  he  had 
made  a  mistake.  It  does  not  appear  to  be  claimed 
that  he  stated  how  great  a  mistake  it  was.  But,  if  it 
were  shown  that  he  admitted  a  material  mistake  had 
been  made,  it  may  well  be  questioned  whether  his 
admission  was  proper  evidence.  It  was  objected  to  by 
the  defendant,  and  the  admission  does  not  appear  to 
have  been  made  while  in  the  prosecution  of  the  work. 
A  full  examination  of  the  testimony  of  the  engineer 
who  measured  the  work  for  the  plaintiff  fails  to  show 
that  he  had  the  necessary  facts  from  which  to  make  an 
accurate  survey  and  estimate  of  the  work,  and  the 
court  might  well  have  found,  as  it  no  doubt  did  find, 
that  the  attack  upon  the  origintd  estimates  was  not 
sustained  by  suflScient  evidence.  We  do  not  discuss 
the  evidence  in  detail. 

II.  The  plaintiff  complains  because  the  court  dis- 
missed the  petition.  The  form  of  the  order  of  the 
2.  judombnt:  court  was  that  ''plaintiff's  petition  be  dis- 
•formofenipy.  migsed,  and  that  the  defendant  have  and 
recover  from  the  plaintiff  its  costs  in  this  suit,  taxed  at 
thirty-five  dollars  and  fifty-five  cents.''  The  form  of 
the  court's  finding  or  order  of  judgment  was  wholly 
immaterial.  It  was  a  full  trial  on  the  merits,  and  it 
was  adjudged  that  the  plaintiff  had  no  right  to  recover, 
and  it  was  no  prejudice  to  the  plaintiff  that  his  petition 
was  dismissed. 

The  judgment  of  the  district  court  is  affibmed. 
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jjj  ^1    Cbeston  Watbbwobks  Company,  Appellee,  v.  Thomas 

MoGbath,  Appellant. 

Bminent  Domain:  oonstbuotion  of  waterworks:  neoessitt  fob 
TAKINQ  PROPERTY.  Sootion  474  of  the  Code,  granting  power  to  cities 
to  condemn  so  mach  private  property  as  maj  be  "necessary  for  the 
constmction  and  operation"  of  waterworks,  does  not  authorize  the 
taking  of  private  property  on  which  to  lay  a  railroad  track  for  the 
purpose  of  conveying  the  materials  used  in  the  construction  of  said 
waterworks,  and  the  coal  used  in  their  operation,  from  the  railroad 
station  in  a  town  to  a  point  a  mile  and  three  quarters  distant,  where 
the  waterworks  are  to  be  constructed,  at  least  where  it  appears  that  a 
public  road,  much  used  for  travel,  though  somewhat  hilly,  and  at 
times  impassable  on  account  of  mud,  leads  from,  the  railroad  station 
to  said  waterworks.  Neither  can  such  power  be  exercised,  however 
necessary,  to  enable  a  waterworks  company  to  ship  ice  cut  on  its 
reservoir. 

Appeal  from  Creston  Superior    Court. — ^Hon.    S.    E, 
Davis,  Judge. 

Wednesday,  Octobeb  18, 1893. 

The  plaintiflE  is  a  corporation  organized  for  the 
purpose  of  supplying  water  to  the  inhabitants  of  the 
city  of  Creston,  It  seeks  by  this  proceeding  to  con- 
demn a  strip  of  land  thirty  feet  wide  through  the 
defendant's  farm,  upon  which  it  proposes  to  maintain 
a  railroad  track  from  the  Chicago,  Burlington  &  Quincy 
Eailroad  to  its  waterworks  plant,  which  is  situated 
about  three  quarters  of  a  mUe  from  the  main  line  of 
the  railroad.  The  works  consist  of  a  dam  in  a  stream, 
a  pumping  house  and  appurtenances,  and  the  pipes 
which  convey  the  water  from  the  works  into  the  city. 
The  defendant  contends  that  the  plaintiiBE  has  no  lawful 
power  to  exercise  the  right  of  eminent  domain  by  con- 
demning any  part  of  this  land  for  a  railroad  track  or 
switch.  The  superior  court  first  determined  the  question 
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of  the  right  to  exercise  the  power,  and  held  that  such 
right  existed.  From  that  decision  the  defendant 
appeals. — Reversed. 

Thos.  L.  Maocwell  and  Haley  dk  O^Donnelly  for 
appellant. 

D.  A.  Porter  and  Sullivan  <&  Sullivan^  for  appellee. 

EoTHBOOK,  J. — I.  The  right  by  which  the  plaintiff 
claims  that  it  has  authority  to  condemn  the  land  is 
founded  upon  certain  provisions  of  the  Code  of  this 
state.  They  are  as  follows:  After  providing  that 
cities  shall  have  power  to  erect  waterworks,  or  to  grant 
the  right  to  do  so  to  private  individuals  or  incorporated 
companies,  they  are  also  authorized  to  construct,  or 
authorize  the  construction  of,  such  works  without  the 
city  limits,  *'and  for  the  purpose  of  maintaining  and 
protecting  the  same  from  injury,  and  the  water  from 
pollution,  their  jurisdiction  shall  extend  over  the  terri- 
toiy  occupied  by  such  works,  and  all  reservoirs,  streams, 
trenches,  pipes  and  drains  used  in  and  necessary  for 
the  construction,  maintenance,  and  operation  of  the 
same,  and  over  the  stream  or  source  from  which  the 
water  is  taken  for  five  miles  above  the  point  from  which 
it  is  taken ;  and  to  enact  all  ordinances  and  regulations 
necessary  to  carry  the  power  herein  conferred,  into 
effect.^'  Code,  section  472.  Section  474  is  in  this  lan- 
guage: **Said  cities  or  towns  are  hereby  authorized  to 
condemn  and  appropriate  so  much  private  property  as 
shall  be  necessary  for  the  construction  and  operation  of 
said  waterworks ;  and  when  they  shall  authorize  the 
construction  and  operation  thereof  by  individuals  or 
corporations,  they  may  confer  by  ordinance  upon  such 
person  or  corporation,  the  said  power  to  take  and 
appropriate  private  property  for  said  purpose. '^ 

It  will  be  observed  that  the  power  granted  is  to 
condemn  so  much  private  property  '^as  shall  be  neces- 
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sary  for  the  construction  and  operation  of  said  water- 
works.^' It  is  contended  that  a  railroad  track  across 
the  defendant's  farm  is  necessary  for  the  construction 
and  operation  of  the  works.  The  defendant  insists 
that  there  is  no  such  necessity,  and  the  court  below, 
after  the  introduction  of  evidence  by  both  parties, 
determined  that  a  railroad  track  was  necessary. 

It  appears  from  the  evidence  that  the  railroad 
station  at  Creston  is  about  one  and  three  fourths  miles 
from  the  reservoir,  power  house,  pumps  and  other 
appliances  by  which  water  is  forced  through  the  pipes 
into  the  city,  and  that  in  building  the  works  a  large 
amount  of  material  was  used,  which  was  received  by 
railroad.  There  is  a  public  road,  which  is  much  used 
for  travel,  which  leads  from  the  railroad  station  to  the 
waterworks.  This  road  is  somewhat  hilly,  but  it  is  one 
of  the  principal  thoroughfares  leading  into  the  city. 
The  plaintiff  and  its  counsel  appear  to  be  of  opinion  that 
the  word  ^^construction,''  as  used  in  the  statute,  has 
reference  to  the  moving  of  the  material  necessary  to 
erect  the  buildings.  We  think  it  means  much  more 
than  that.  Surely  it  was  never  intended  that  the 
power  of  eminent  domain  by  which  private  property  is 
taken  for  public  use,  not  for  the  mere  temporary  pur- 
pose of  the  transportation  of  material  for  a  building, 
but  for  all  time,  should  apply  to  a  case  like  this.  But, 
suppose  such  a  purpose  was  intended.  The  evidence 
shows  that  the  construction  of  the  waterworks  was 
commenced  in  the  month  of  April,  1891,  and  completed 
July  20,  in  the  same  year.  The  plant  was  completed 
before  the  issue  was  made  up  in  this  proceeding.  The 
company  did  not  await  the  action  of  the  court  to  give 
it  authority  to  lay  the  railroad  track  over  the  defendant's 
land.  It  was  built  in  April,  1891,  and  used  to  ship  the 
building  materifd  until  the  works  were  completed.  So 
that  now  all  the  necessity  there  is  for  a  railroad  traclf 
is  to  ship  coal  for  fuel  to  operate  the  works,  and  such 
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other  supplies  as  may  be  necessary.  There  is  no  evi- 
dence authorizing  a  finding  that  any  necessity  exists  to 
condemn  land  for  that  purpose.  It  would  be  a  con- 
venience to  the  plaintiflE  to  do  so,  but  it  is  not  a  ques- 
tion of  convenience. 

We  can  not  accept  the  extravagant  claims  of  some 
of  the  witnesses  as  to  the  necessity  for  this  means  of 
transporting  fuel  to  the  works.  The  manager  of  the 
plaintiff  company  testified  that  at  the  time  of  the  trial 
the  works  consumed  about  two  and  one  half  wagon 
loads  a  day.  It  is  true  he  testified  that  they  were  not 
then  running  with  full  force;  but,  making  a  liberal 
allowance  for  that  condition,  we  think  it  would  be 
absolutely  in  the  face  of  the  facts  to  hold  that  there  is 
any  such  necessity  as  the  law  requires  to  confer  the 
power  to  condemn  the  defendant's  land.  The  claim 
made  thait  the  road  is  at  times  impassable  by  reason  of 
mud,  so  that  coal  can  not  be  hauled,  is  no  reason  for 
holding  that  the  railroad  track  is  a  necessity.  We  see 
no  reason  why  the  plaintiff  can  not  take  advantage  of 
the  weather  and  good  roads,  the  same  as  others,  to 
provide  against  the  contingency  named.  There  is  no 
evidence  of  a  necessity  for  condemning  this  land  for 
the  purpose  of  the  waterworks.  It  is  true  that  it 
appears  in  evidence  that  the  plaintilBE  cuts  large  quan- 
tities of  ice  on  its  reservoir,  and  ships  it  over  this  spur 
track.  One  of  the  witnesses  testified  that  as  many  as 
eighty  cars  were  loaded  and  shipped  in  a  day.  Much 
of  this  ice  was  shipped  to  points  other  than  the  city  of 
Creston.  It  is  scarcely  necessary  to  say,  that  the  stat- 
ute above  cited  gives  no  authority  to  condemn  land  for 
the  purpose  of  laying  railroad  tracks  for  the  benefit  of 
persons  engaged  in  the  ice  business. 

It  is  not  necessary  to  cite  authority  in  support  of 
the  conclusions  which  we  have  reached  in  this  case.  The 
question  as  to  when  the  right  of  eminent  domain  may 
be  exercised,  that  is,  when  there  is  a  public  necessity 
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to  exercise  the  right,  is  a  question  for  the  legisla- 
ture, within  proper  restrictions.  It  is  not  for  this  court 
to  determine  in  this  case  that  the  legislature  might  in 
its  wisdom  authorize  the  condemnation  of  private 
property  upon  which  to  construct  a  railroad  track  to 
waterworks.  No  such  question  is  in  the  case.  It  is  a 
question,  however,  whether  private  property  may  be 
condemned  for  a  railroad  track  because  it  is  a  necessity 
for  the  operation  of  the  waterworks.  We  hold  that 
under  the  evidence  no  such  necessity  is  shown  to  exist. 
It  is  everywhere  held  that  statutes  delegating  the  right 
of  eminent  domain  are  in  derogation  of  common  rights, 
and  are  not  to  be  extended  by  implication,  but  are  to 
be  strictly  construed.  See  an  exhaustive  article  on 
this  subject  in  6  American  and  English  Encyclopedia 
of  Law,  509. 

II.  After  it  was  determined  that  the  plaintiff  had 
the  right  to  condemn  the  land,  a  jury  was  impaneled,  and 
a  trial  was  had,  in  which  it  was  found  that  the  defend- 
ant was  entitled  to  damages  for  the  right  of  way  in  the 
sum  of  eight  hundred  and  fifty  dollars.  The  plaintiff 
appealed  from  the  assessment  of  damages.  It  is  unnec- 
essary to  consider  his  appeal,  as  we  hold  that  there  was 
no  right  to  condemn  his  land. 

The  judgment  of  the  superior  court  is  bevebsed. 


jg  gg       Beethold  &  Jennings,  Appellees,  v.  Seevers  Manu- 
facturing Company  et  al.y  Appellants. 

1.  Bale:  delivert  of  goods  of  dwerior  quality:  acceptance  by 
VENDEE:  DAMAGES.  Where  apon  a  sale  of  lumber,  the  kind  delivered 
to  the  vendee  was  of  an  inferior  quality  and  of  different  dimension 
from  that  agreed  to  be  furnished,  but  the  same  was  accepted  by  the 
vendee  with  knowledge  of  the  defects,  and  without  complaint  until 
about  four  months  after  delivery,  and  after  a  part  of  the  price  had 
been  paid,  held,  that  the  vendee  was  not  entitled  to  recover  the  actual 
damages  sustained  by  reason  of  the  difference  in  the  kind  and  quality 
of  the  lumber  famished. 
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2.  :  :  WARRANTY.  The  quality  and  dimension  of  the  lum- 
ber to  be  furnished  being  specified  in  the  contract,  held,  that  there 
was  no  implied  warranty  that  the  lumber  furnished  should  be  fit  for 
the  purpose  for  which  it  was  intended. 

Appeal  from  Mahaska  District  Court. — Hon.    A.   R. 
Dewey,  Judge. 

Wednesday,  Octobeb  18,  1893. 

This  action  is  to  recover  the  agreed  price  of  a  lot 
of  piling  sold  and  delivered  by  plaintiflE  to  the  defend- 
ant under  a  contract  to  deliver  piling  of  certain  speci- 
fied dimensions  and  quality.  The  defendant  answered, 
admitting  the  purchase,  and  that  the  plaintiflE  delivered 
^'piling  of  the  general  nature  and  kind  specified,^^  and 
alleging,  by  way  of  counterclaim,  that  the  piling  deliv- 
ered was  not  of  the  dimensions  or  quality  agreed  to  be 
furnished,  in  that  it  was  crooked,  knotty,  smaller,  and 
of  less  diameter  and  length,  by  reason  whereof  he  was 
damaged  in  certain  particulars  set  out.  The  plaintiflE 
replied,  denying  every  allegation  in  said  counterclaim. 

Upon  these  issues  the  case  was  tried  to  the  court, 
and  the  court  found  as  follows;  **As  a  matter  of  fact, 
that  under  the  evidence  the  defendant  sustained  sub- 
stantial damages  upon  his  counterclaim  upon  the  items 
of  piling  furnished  by  the  plaintiflE  under  their  contract, 
as  set  out  in  his  answer  and  amendment  thereto  filed 
in  this  cause.  But  the  court  found,  as  a  matter  of 
law,  that  notwithstanding  such  claim,  and  the  proof 
made  thereon  to  the  satisfaction  of  the  court,  that  the 
defendant  is  not  entitled  to  recover  the  same  in  this 
action,  or  to  have  the  same  set  oflE  against  the  claim  of 
the  plaintiflE,  but  that  the  plaintiflE,  notwithstanding  the 
proof  of  such  counterclaim,  is  entitled  to  the  full 
amount  of  his  demand  sued  for.  •  •  *  And  upon 
such  finding  of  the  facts  and  conclusions  of  law,  as 
aforesaid,  the  court  entered  a  judgment  in  favor  of  the 
plaintiflEs  for  the  full  amount  of  the  plaintiflEs'  claim^ 
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with  interest  thereon,  amounting  in  all  to  the  sum  of 
two  hundred  and  five  dollars  and  ninety-one  cents, 
against  the  defendants,  to  which  they  at  the  time  duly 
excepted."  The  defendant  appeals,  assigning  as  error 
the  holding  of  the  court  as  to  the  law,  and  the  refusal 
to  allow  the  damages  found  to  have  been  sustained  by 
defendant. — Affirmed. 

Seevers  &  Seevers^  for  appellant. 

John  0.  Malcolm^  for  appellees. 

Given,  J. — I.  The  record  shows  that  the  defects 
in  the  piling  complained  of  were  open,  and  readily 
L  BALBrdeuvery  d^s^^^^^^^l®?     ^^so,    that    the    appellant 
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vendee:  dam-  thesc  dcfccts,  without  uotice  or  complaiut 
to  the  plaintiflE  until  some  four  months 
after,  and  after  a  part  of  the  price  had  been  paid. 
The  finding  of  the  court  shows  that  the  piling  furnished 
was  inferior  in  dimensions  and  quality  to  that  agreed 
to  be  furnished,  and  that  the  defendant  sustained  sub- 
stantial damages  by  reason  thereof.  The  single  ques- 
tion submitted  on  this  appeal  is  whether,  under  these 
facts,  the  defendant  is,  in  law,  entitled  to  recover  said 
damages.  The  appellant  contends  that,  under  the 
rulings  of  this  court,  he  is  entitled  to  recover  said 
damages,  and  cites  Davis  v.  Fish^  1  Gt.  Greene,  406, 
407;  Crookshank  v.  Malloryj  2  G.  Greene,  257,  258; 
and  Fixler  v.  NicholSj  8  Iowa,  106.  The  appellee's 
contention  is  that,  the  appellant  having  received  and 
retained  the  piling,  with  knowledge  of  the  defects, 
without  notice  or  complaint  to  the  plaintiflE  within  a 
reasonable  time,  he  must  be  held  to  have  waived  his 
claim  for  damages. 

In  Davis  v.  Fish,  supra,  there  was  no  claim  that 
the  defects  in  the  flatboats,  the  subject  of  the  con- 
troversy, were  open  and  visible,  nor  was  a  waiver 
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pleaded.  Crookshank  v.  Mallory,  supra,  was  for  the 
erection  of  a  building  upon  real  estate  belonging  to  the 
defendant.  The  building,  though  incomplete,  became 
a  part  of  the  defendant's  real  estate,  and  could  not 
be  rejected  or  returned.  Hence,  the  defendant  was 
entitled  to  damages,  notwithstanding  he  had  taken 
possession  of  the  building.  The  same  rule  was  applied 
in  McClay  v.  Hedge,  18  Iowa,  66,  under  a  contract  to 
build  a  bam.  For  the  same  reason,  it  was  held  in 
Pixler  V.  Nichols,  supra,  that  a  party  who  had  con- 
tracted to  labor  for  a  specified  time,  and  who  quit 
before  the  time,  could  recover  the  actual  value  of  the 
work  done,  less  damages  for  a  breach  of  the  contract. 
The  reason  for  the  rule  in  these  cases  is  that  what  had 
been  received  could  not  be  returned.  We  have  seen 
that  the  appellant  retained  and  used  this  piling,  know- 
ing of  its  defects,  without  notice  or  complaint  within  a 
reasonable  time,  and  without  oflEering  to  return  them, 
as  could  have  been  done.  It  is  clear  that  the  rule  in 
the  cases  cited  does  not  apply  to  this  case,  and  it  is 
upon  those  cases  that  the  appellant  relies  in  his  open- 
ing argument. 

II.  In  reply  to  the  appellees'  argument,  the 
appellant  cites  the  familiar  rule  as  to  implied  warranties, 

2  . .         and  contends  that  the  law  implies  a  war- 

warranty.  ^rauty  that  the  piling  was  suitable  for  its 
intended  use;  that  there  being  such  a  warranty,  and 
the  piling  not  being  suitable,  damages  may  be  recovered 
without  returning  the  piling.  As  this  claim  was  not 
made  in  the  opening  argument,  and  the  appellee  has 
not  replied  to  it,  it  may  be  questioned  whether  the 
appellant  is  entitled  to  have  it  considered ;  but,  as  no 
objection  has  been  made,  we  inquire  whether,  under  the 
law,  the  appellant  is  entitled  to  recover  as  upon  an 
implied  warranty. 

The  appellant  states  the  rule  as  follows :  *  ^Fourthly, 
when  a  manufacturer  or  dealer  contracts  to  supply  an 
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article  which  he  manufactures  or  produces,  or  in  which 
he  deals,  to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  judgment  or  skill  of 
the  manufacturer  or  dealer,  there  is  an  implied  term  of 
warranty  that  it  shall  be  reasonably  fit  for  the  purpose 
to  which  it  is  to  be  applied.  Fifthly^  where  a  manu- 
facturer undertakes  to  supply  goods  manufactured  by 
himself,  or  in  which  he  deals,  but  which  the  vendee 
has  not  had  the  opportunity  of  inspecting,  it  is  an 
implied  term  in  the  contract  that  he  shall  supply  a 
merchantable  article.'^  The  appellant  did  not  trust  to 
the  judgment  or  skill  of  the  appellee  as  to  the  quality 
and  dimensions  of  the  piling  to  be  furnished.  Their 
quality  and  dimensions  were  fixed  by  the  contract. 
Had  the  appellant  ordered  piling  suitable  for  the 
construction  of  a  particular  bridge,  or  a  bridge  of 
specified  dimensions,  leaving  the  appellee  to  determine 
what  would  be  suitable,  the  rule  cited  would  apply. 
In  this  case  the  quality  and  dimensions  of  the  piling 
are  not  left  to  implication,  but  are  fixed  by  the  con- 
tract. **When  goods  are  delivered  on  an  existing 
contract,  requiring  a  particular  quality,  the  absence  or 
presence  of  which  can  be  seen  on  mere  view,  in  such 
cases  the  purchase  is  without  warranty,  or  the  accept- 
ance without  objection,  leaves  the  seller  relieved  of  all 
responsibility  for  the  goodness,  quality,  or  fitness  of 
the  property."  2  Sutherland  on  Damages,  1489.  See, 
also,  Allison  v.  Vaughan,  40  Iowa,  421,  424;  Hirshhom 
V.  Stewart  J  49  Iowa,  418;  Winelander  v.  Jones  ^  77 
Iowa,  401. 

Our  conclusion  is  that,   under  the  law  and  the 
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GusTAVE  MoY,  Appellant,  v.  Rudolph  Moy,  Appellee. 

Title  to  Beal  Estate :  pubchass  of  outstakdino  title  bt  tenant 
IN  COMMON:  effect.  Where,  apon  the  foreclosare  of  a  mortgage 
against  property  held  in  common,  the  property  is  bid  in  at  the  fore- 
closure sale  by  one  of  the  cotenants,  he  can  not,  upon  acquiring  a 
sherijQTs  deed  under  such  sale,  claim  absolute  title  to  said  property  to 
the  exclusion  of  his  cotenants,  but  will  have  his  interest^  therein 
increased  merely  to  the  extent  of  the  amount  necessary  for  the  coten- 
ant  to  redeem  his  undivided  share. 

Appeal  from  Woodbury  District  Court. — ^Hon.  George 
W.  Wakefield,  Judge. 

Wednesday,  October  18,  1893. 

Action  to  quiet  title  in  the  plaintiff  to  lot  9,  block 
41,  Middle  Sioux  City,  Woodbury  county,  Iowa.  A 
decree  was  entered  dismissing  the  plaintiff's  petition, 
from  which  he  appeals. — Affirmed. 

Kennedy  d  Kennedy^  for  appellant. 

Argo  dt  McBuffie^  for  appellee. 

Given,  J. — In  an  action  for  the  partition  of  said 
lot,  wherein  this    plaintiff  was   defendant    and  this 
defendant  was  plaintiff,  a  decree  was  entered  finding 
that  this  plaintiff  owned    the    undivided    eight    fif- 
teenths, and  this  defendant  the  undivided  seven-fif- 
teenths.   It  was  also  found  and  decreed  as  follows: 
**The  court  further  finds  that  the  plaintiff  ought  to  pay 
to  the  defendant,  Gustave  Moy,  by  reason  of  a  certifi- 
cate of  sale  held  by  him,  and  executed  to  him  by  the 
sheriff  of  Woodbury  county,  Iowa,  upon  the  sale  of 
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Five  Cents  Savings  Bank,  seven  fifteenths  of  the 
amount  required  to  redeem  said  premises  from  said 
sale,  as  shown  by  said  certificate.  It  is,  therefore,  con- 
sidered, adjudged  and  decreed  by  the  court  that  the 
said  shares  of  the  said  parties,  and  their  interests, 
respectively,  in  said  lands,  be,  and  the  same  are 
hereby  confirmed;  that  the  plaintiff  herein  pay  to  the 
defendant,  Gustave  Moy,  seven  fifteenths  of  the 
amount  required  to  redeem  said  premises  from  said 
sale,  as  shown  from  said  sheriflE's  certificate,  and  that 
such  payment,  when  made,  shall  operate  as  a  release 
and  satisfaction  of  the  lien  created  by  said  mortgage 
and  proceedings  thereunder,  to  foreclose  the  same  upon 
said  interest  and  share  of  the  plaintiff  in  said  real 
estate."  Referees  were  appointe<J  to  sell  the  property. 
It  is  conceded  that  the  appellant  did  not,  and  never 
intended  to,  take  an  appeal  from  that  decree. 

The  certificate  held  by  the  appellant  was  upon  a 
foreclosure  sale  under  an  outstanding  mortgage,  sub- 
ject to  which  both  these  parties  had  their  respective 
titles.  No  redemption  having  been  made  from  that  sale, 
the  appellant  received  a  sheriff's  deed,  and  it  is  by  virtue 
of  that  deed  that  he  asks  to  be  quieted  in  the  title 
as  against  the  appellee.  There  are  very  conclusive 
reasons  why  he  is  not  entitled  to  such  relief.  They 
were  tenants  in  common,  and,  as  said  in  Austin  v.  Bar- 
retty  44  Iowa,  488:  ''It  is  well  settled  that  one  tenant 
in  common  can  not  purchase  an  outstanding  incum- 
brance, and,  after  it  matures  into  a  title,  set  it  up 
against  his  cotenant.''  See,  also.  Sears  v.  Sellew j  28 
Iowa,  501 ;  Weare  v.  VanMetery  42  Iowa,  128,  and  Fal- 
lon V.  Chidester,  46  Iowa,  588.  The  decree  in  the 
former  case  determined  the  extent  of  the  interests  of 
the  parties  in  said  loti  It  found  that  the  appellant,  in 
addition  to  his  eight  fifteenths,  was  entitled  to  seven 
fifteenths  of  the  amount  required  to  redeem  from  the 
foreclosure.    It  was  not  decreed  that  the  appellee  should 
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redeem  from  that  sale^  but  that  the  appellant  had  that 
additional  interest  in  the  lot,  and  consequently  in  the 
proceeds  of  the  sale  that  the  referees  must  make.  The 
plaintiff's  petition  was  properly  dismissed.  The  judg- 
ment is  therefore  affibmed. 


Heebebt  Powell,  Appellee,  v.  James  Chittick, 
Appellant. 

1.  Scdes:  WARBANTT:  DECLARATIONS  OF  YKKDOB.  An  affirmation  by  a 
vendor  preceding  a  sale  of  hogs  at  public  auction,  to  persons  assem- 
bled for  the  purpose  of  bidding  at  such  sale,  that  the  hogs  to  be  sold 
were  ''all  right,''  the  representation  being  made  to  effect  a  sale  of 
the  hogs,  is  a  warranty  that  the  hogs  were  not  at  the  time  infected 
with  "hog  cholera,  swine  plague,  or  other  infectious  disease,"  and  a 
purchaser,  at  such  sale,  relying  upon  such  representation,  would  be 
entitled  to  recover  damages,  for  a  breach  of  such  warranty,  although 
he  had  expressed  himself  prior  to  the  sale,  after  looking  at  the  hogs, 
that  "he  had  made  up  his  mind  to  buy  some  of  the  hogs,  if  they  went 
cheap  enough." 


2.    :     :     TESTIMONY    OP    EXPERTS;     INSTRUCTION    TO   JURY. 

There  having  been  introduced  the  testimony  of  two  veterinary  sur- 
geons, as  experts,  one  of  whom  had  had  sixteen  years  of  practice, 
and  the  other  less  than  one,  held,  that  a  general  instruction  to  the 
jury  that,  this  kind  of  evidence  is  competent  and  should  be  given 
such  weight  as  in  their  judgment  it  was  entitled  to  receive,  was  not 
objectionable  as  taking  from  the  jury  the  right  to  determine  the 
weight  to  be  given  such  evidence. 

3.  New  Trial:  oroxtnds:  misconduct  or  counsel  in  argument  to 
JURY.  Where  counsel,  in  the  course  of  his  argument  to  the  jury,  read 
to  it  certain  interrogatories  which  were  to  be  submitted  to  it  for  its 
special  findings,  informed  it  that  its  special  and  general  verdicts 
should  bo  consistent,  and  told  it  what  its  findings  should  be  to  support 
a  verdict  for  his  client,  held,  that  such  conduct  was  not  objectionable, 
and  was  not,  therefore,  ground  for  a  new  trial. 

4.  Special  Verdict:  form  of  interrogatories.  A  party  is  not 
entitled  to  have  submitted  to  a  jury  for  its  special  findings,  any  inter- 
rogatory having  relation  to  facts  which  are  not  in  dispute,  or  which 
embraces  two  or  more  questions,  to  which  different  answers  might  be 
returned. 
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Appeal  from  Adair  District  Court — Hon.  J.  H.  Hendeb- 

SON,  Judge. 

Wednesday,  Octobeb  18,  1893. 

The  plaintiflE  and  defendant  are  farmers  in  Adair 
county,  Iowa.  In  July,  1890,  the  defendant  went  to 
Nebraska,  and  while  there  he  purchased  and  shipped 
to  his  farm  in  Adair  county  three  car  loads  of  hogs  for 
the  purpose  of  feeding  them.  Thereafter,  because  of  a 
change  of  purpose  on  the  part  of  his  sons,  in  conse- 
quence of  which  they  were  not  to  remain  on  the 
defendant's  farm,  he  concluded  to  sell  the  hogs  at 
public  auction,  and  the  eleventh  day  of  September 
following  was  fixed  upon  for  that  purpose,  and  notice 
given  thereof.  The  plaintiflE  was  present  at  the  sale 
and  purchased  twenty-three  of  the  hogs.  He  took  them 
home  and  placed  them  in  a  pen  adjoining  another  pen 
in  which  were  twenty-three  other  hogs.  Within  a  short 
time  fifteen  of  the  hogs  purchased  of  the  defendant  and 
part  of  the  others  died  of  disease,  and  the  plaintiflf 
brings  this  action  to  recover  the  damage,  averring  that 
the  defendant  warranted  the  hogs  to  be  sound  and  all 
right,  and  further  averring,  in  a  second  count,  that  the 
representations  as  to  the  quality  of  the  hogs  were  fraud- 
ulent. The  answer  puts  In  issue  the  averments  as  to 
the  warranty  and  the  fraud.  There  was  a  verdict  and 
judgment  for  the  plaintiflE,  from  which  the  defendant 
appeals. — Affirmed. 

Sayles  d  Hinksorij  for  appellant. 

Sever  <&  Nealy  for  appellee. 

Gbangeb,  J. — With  the  general  verdict  the  jury 
returned  the  following  special  findings: 

^^ First.  Did  the  defendant,  just  before  the  sale  of 
the  hogs,   represent  that   the   hogs   were   all   right! 
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1.  8ALB8:war-  Aiiswei.  Yes.  SecoHcl.  Wbs  there  a  WRv- 
raSoiiBof^^vei-  ranty,  £U3  in  these  instructions  defined, 
^^''  that  the  hogs  were  all  right!    A.    Yes. 

Third.  Were  the  hogs,  at  the  time  of  the  sale,  diseased 
with  swine  plague,  hog  cholera,  or  infested  with  other 
infectious  disease!  A.  Yes.  Fourth.  Did  the  defend- 
ant, at  the  time  of  the  sale,  know  that  the  hogs  were 
so  diseased!    A.  Yes. 

It  will  be  seen  that  the  jury  found  that  there  was 
a  warranty  and  also  fraudulent  representations,  which 
gives  to  the  general  verdict  the  support  of  a  finding  for 
the  plaintiff  on  both  counts  of  his  petition.  The  two 
counts  of  the  petition  being  based  on  the  same  cause  of 
action,  but  one  recovery  can  be  had,  and  the  jury  was 
so  instructed ;  hence,  if  the  record  is  without  reversible 
error  as  to  either  cause  of  action,  the  verdict  has  such 
support  as  avoids  a  reversal. 

We  first  notice  the  case  upon  the  issue  as  to  a  war- 
ranty in  the  sale  of  the  hogs.  It  is  not  to  be  seriously 
questioned  that  the  hogs,  when  sold,  were  infected  with 
**hog  cholera,  swine  plague,  or  other  infectious  dis- 
ease;'' and  this  is  the  particular  fact  constituting  the 
breach  of  the  alleged  warranty.  A  controversy  arises 
over  the  fact  of  the  warranty;  that  is,  whether  the 
plaintiff  represented  the  hogs  to  be  all  right,  and,  if  he 
did  so,  was  the  representation  so  made  as  to  constitute 
a  warranty!  The  court,  in  its  instructions,  said  to  the 
jury: 

^^ Seventh.  To  constitute  a  warranty,  no  particular 
words  or  expressions  are  necessary,  nor  need  the  words 
'warrant'  or  'warranty'  be  used.  Any  distinct  repre- 
sentation or  affirmation  of  the  condition  or  quality  of 
the  article  or  thing  sold,  made  by  the  seller  at  the  time 
of  the  negotiations  for  the  sale,  which  he  intended,  and 
from  which  the  purchaser  at  the  time  had  reasonable 
grounds  to  suppose  and  believe  were  intended  by  him, 
to  effectuate  the  sale,  that  the  purchaaer,  in  fact,  did 
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so  believe  in  making  the  purchase,  relied  thereon,  and 
on  the  truth  thereof,  and  which  were  operative  in 
effecting  the  sale,  is  a  warranty.  It  is  not  necessary  to 
show  that  the  seller  at  the  time  intended  to  cheat  or 
deceive  the  purchaser  in  the  sale,  nor  is  the  plaintiff 
required  to  show  that  the  seller  at  that  time  knew  the 
representations  to  be  false;  but  he  has  the  right  to  rely 
upon  the  representations  or  aflftrmations  so  made.  The 
mere  praise  of  the  property  sold,  or  a  bare  affirmation 
of  its  soundness,  at  the  time  when  it  was  exposed  for 
the  purpose  of  inspection,  does  not,  of  itself,  constitute 
a  warranty;  or  if  the  purchaser  had  determined  to 
purchase  without  such  representations  or  affirmations, 
and  formed  his  own  opinion,  and  relied  upon  his  own 
judgment,  and  did  not  rely  upon  the  representations  or 
affirmations,  if  any  were  made,  then  there  is  no  war- 
ranty. In  this  case,  if  you  find  from  the  evidence 
that  the  defendant,  at  the  time  of  and  just  before  the 
beginning  of  the  sale  of  the  hogs,  made  the  statements, 
to  the  persons  there  assembled  for  the  purpose  of  bid- 
ding on  the  hogs  then  to  be  sold,  that  the  hogs  were  all 
right,  which  he  intended,  and  from  which  plaintiff  had 
reasonable  grounds  to  suppose  and  believe  that  the 
defendant  intended,  thereby  to  effectuate  a  sale  of  the 
hogs,  and  did.  in  fact  so  suppose  and  believe,  relied 
thereon,  and  upon  the  truth  thereof,  and  that  such 
representations  were  operative  in  making  the  sale; 
that  in  fact  said  hogs  were  not  all  right,  but  were 
diseased  with  swine  plaguy,  hog  cholera,  or  other 
infectious  disease,  then  the  plaintiff  will  be  entitled  to 
recover  upon  the  first  count  of  his  petition.  If  you 
fail  to  so  find,  you  must  find  for  the  defendant 
thereon.'' 

The  jury,  under  this  instruction,  specially  found 
that  there  was  a  warranty,  and  the  finding  has  ample 
support  in  the  testimony.  Not  that  the  evidence  is 
not  conflicting,  but  it  is  of  a  character  to  sustain  the 
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finding,  and  it  is  not  important  that  we  should  discuss 
it  at  length. 

Considerable  importance  is  attached  to  the  undis- 
puted fact  that  the  plaintiff  was  present,  looking  at  the 
hogs,  for  some  time  before  the  sale  commenced,  and  he 
said  in  his  testimony  that  '*he  had  made  up  his  mind 
to  buy  some  of  the  hogs,  if  they  went  cheap  enough/' 
Such  a  statement  in  evidence  should  not  be  taken  as  con- 
clusive that  his  purchase  was  to  be  without  conditions  as 
to  the  health  or  soundness  of  the  hogs,  and  it  is  both 
improbable  and  incredible  that  he  would  have  even 
contemplated  a  purchase  had  he  known  or  had  a  sus- 
picion of  their  true  condition. 

It  is  urged  that  the  words  used  were  only  those  of 
commendation,  and  not  such  as  would  constitute  a 
warranty.  The  rule  as  to  an  implied  warranty  is  cor- 
rectly stated  in  the  instruction  given,  and,  while  such 
words  might  not  at  all  times  amount  to  a  warranty, 
yet,  when  used  for  the  purpose  of  having  them  relied  upon 
in  makingthe  purchase,  and  they  are  so  relied  upon,  and 
are  as  to  facts  on  which  the  buyer  has  a  right  to  rely, 
they  amount  to  a  warranty,  and  the  question  is  usually 
one  of  fact.  We  may  well  apply  the  rule  quoted  by 
the  appellant  from  Bennett's  Benjamin  on  Sales,  sec- 
tion 613:  '*It  is  rightly  held  by  Holt,  C.  J.,  and  has 
been  uniformly  adopted  ever  since,  that  an  affirmation 
at  the  time  of  a  sale  is  a  warranty,  provided  it  appears 
in  evidence  to  have  been  so  intended.  In  determining 
whether  it  was  so  intended,  a  decisive  test  is  whether 
the  vendor  assumes  to  assert  a  fact  of  which  the  buyer 
is  ignorant,  or  merely  states  an  opinion  or  judgment 
upon  a  matter  upon  which  the  vendor  has  no  special 
knowledge,  and  on  which  the  buyer  also  may  be 
expected  to  have  an  opinion,  and  to  exercise  his  judg- 
ment. In  the  former  case  it  is  a  warranty;  in  the 
latter  it  is  not."  There  is  not  a  requirement  of  the 
rule  for  a  warranty  that  could  not  have  been  found  in 
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this  case  under  the  evidence.  That  the  plaintiff,  when 
he  made  the  purchase,  was  ignorant  of  the  facts  as  to 
the  disease  of  the  hogs  is  not  to  be  doubted,  and  the 
defendant  certainly  '* assumed  to  assert  a  fact"  of 
which  the  plaintiff  was  ignorant.  There  is  testimony 
tending  to  show  that  the  hogs  were  ''off  feed/'  or 
affected  by  overfeeding  or  change  of  climate,  and  that 
this  condition  was  observable  from  inspection,  and, 
when  admitted,  it  is  but  a  fact  strengthening  the  claim 
in  behalf  of  a  warranty.  The  defendant  had  an  oppor- 
tunity better  than  the  buyers  to  know  the  true  situa- 
tion, and  the  buyers  had  a  right  to  rely  upon  his 
special  knowledge ;  and,  as  to  the  cause  of  the  apparent 
condition,  the  buyers  would  not  be  expected  to  have 
an  opinion.  It  is  likely  true  that  the  remark  that  the 
hogs  were  all  right  was  made  to  remove  any  apprehen- 
sion as  to  their  apparent  condition.  Under  such  cir- 
cumstances, a  purchase  would  most  likely  be  made 
with  reliance  upon  such  a  statement,  and  such  a  state- 
ment, made  under  such  circumstances,  would  be 
designed  to  induce  a  purchase  upon  its  reliance. 
Clearly  the  case  is  within  the  rule  cited. 

II.    The  court  gave  a  general  instruction  to  aid 
the  jury  to  know  the  value  of,  or  weight  to  be  given  to, 

J  . .  t^  certain  expert  evidence  by  veterinary  sur- 

^SJuYiMOTc-  geons,  where  their  opinions  were  based 
uon  to  Jury.  ^^  £^^^  drawu  f rom  other  evidence,  and 
not  from  their  personal  observation.  There  were  two 
such  witnesses,  one  of  whom  had  sixteen  years  of  prac- 
tice and  the  other  less  than  one,  and  the  complaint  is 
that  the  instruction  practically  told  the  jury  that  the 
testimony  of  the  one  of  extended  experience  was 
''weak  and  inconclusive,''  compared  with  that  of  the 
other.  The  instruction  does  not  even  indirectly  refer 
to  their  evidence  by  way  of  a  comparison  or  otherwise, 
but  in  a  general  way  treats  of  such  evidence.  The 
instruction  is  not  open  to  the  criticism  that  it  takes 
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from  the  jury  the  right  to  determine  the  weight  to  be 
given  to  such  evidence.  It  is  said  to  the  jury:  ''This 
kind  of  evidence  is  competent,  and  should  be  given 
such  weight  as  in  your  judgment  it  is  entitled  to 
receive.  ^^ 

III.     Complaint  is  made  of  the  conduct  of  the 
plaintiff's  attorney  in  the  closing  argument,  in  that  he 
8.  NBwtriai:        read  to  the  jury  the  questions  on  which 
SSdSSro?**'  the  findings  were  to  be  made,  and  the 
pS?eSttS  *'*    record  indicates  that  he  used  language  to 
*  the  effect  that  its  special  and  general  ver- 

dicts should  be  consistent,  and  what  the  findings  should 
be  to  support  a  general  verdict  for  the  plaintiff.  The 
contention  by  the  appellant  is  that  ''he  had  the  right 
to  have  the  questions  answered  without  the  knowledge 
of  the  jury  as  to  the  effect  such  answers  might  have 
upon  their  general  verdict.'^  It  seems  to  us  that  the 
contention  can  not  be  sustained  upon  reason.  If  a 
party  has  such  a  right,  under  the  law,  then  it  must 
follow  that  a  properly  constituted  jury  will  be  ignorant 
of  the  law  governing  special  and  general  verdicts.  A 
moment's  reflection  upon  the  theory  of  jury  trials  will 
indicate  the  fallacy  of  the  claim.  Juries  are,  and 
should  be,  instructed  that  their  general  verdicts  should 
be  based  upon  controlling  facts  found  by  them ;  and 
the  rule  obtains  whether  the  facts  found  are  reported 
in  the  nature  of  special  findings,  or  merely  serve  the 
jury  in  its  mental  process  of  reaching  its  conclusions. 
Such  a  rule  and  practice  is  only  consistent  with  the 
fact  of  knowledge  on  the  part  of  the  jury  that  the  gen- 
eral verdict  rests  upon,  and  must  be  consistent  with,  its 
conclusion  upon  particular  facts.  Special  findings 
should  only  be  of  facts  important  to  a  general  conclu- 
sion or  verdict,  and  they  are  to  be  found  by  the  jury 
whether  specially  returned  or  not.  If  the  appellant's 
contention  is  to  be  sustained,  the  logical  conclusion 
could  not  be  escaped  that,  for  the  court  to  instruct  a 
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jury  that  if  certain  facts  were  found,  they  would  neces- 
sitate a  particular  general  verdict  in  harmony  with 
them,  would  be  error,  for  it  would  inform  the  jury 
how  to  maintain  consistency  in  its  findings  and  general 
conclusions.  It  seems  to  us  that  the  rule  contended 
for  would  encourage  an  uncertain  or  gambling  system 
of  jurisprudence,  to  the  detriment  of  that  which  is 
reasonable  and  fair.  We  see  no  error  in  permitting 
the  questions  to  be  read  or  stated  to  the  jury,  and  the 
law  and  the  evidence  pertinent  thereto  discussed,  to 
the  end  that  the  jury  may  have  correct  information. 
The  case  of  Timins  v.  Bock  Island  &  Pacific  Wy  Co.,  72 
Iowa,  94,  is  authority  for  our  conclusion,  although 
upon  somewhat  different  facts. 

IV.  The  defendant  asks  that  certain  questions  be 
submitted  to  the  jury,  which  were  refused,  and  this 
action  by  the  court  is  assigned  as  error. 
*'  diS?fSra  ot  Those  submitted  by  the  court  on  a  former 
tones.  motion,  in  the  main  particulars,  embraced 

the  substance  of  part  of  those  asked,  and,  as  to  the 
others,  they  were  as  to  facts  not  in  dispute,  or  improp- 
erly presented,  as  that  two  or  more  questions  were 
embraced  in  one,  where,  upon  separate  questions,  dif- 
ferent answers  might  have  been  returned.  We  quote 
the  second  question  asked,  as  stress  is  placed  upon  the 
action  of  the  court  in  that  particular: 

^^  Second.  Do  you  find  from  the  evidence  in  this 
case  that  the  plaintiff,  Herbert  Paul,  before  any  state- 
ments were  made  by  James  Chittick  or  the  auctioneer, 
inspected  said  hogs,  and  decided  to  buy  some  of  said 
hogs,  if  the  price  was  satisfactory,  and  did  he  buy  said 
hogs  in  pursuance  of  such  decision!" 

The  condition  of  the  record  is  such  that  the  last 
question  could  be  well  answered  in  the  negative,  while 
those  preceding  could  well  be  answered  in  the  affirma- 
tive, and  such  a  question  would  tend  rather  to  confuse 
than  aid  the  correct  solution  of  a  case.  We  think 
there  was  no  error  in  the  refusal. 
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Upon  the  question  of  the  warranty,  we  think  the 
case  was  fairly  submitted,  and  the  verdict  has  full  sup- 
port in  the  evidence.  The  judgment  is  unquestionably 
a  just  one.  We  need  not  consider  the  questions  pre- 
sented as  to  the  fraud  in  the  sale,  for,  whatever  might 
be  the  conclusion,  the  judgment  must  stand.  The 
measure  of  damage,  under  the  facts,  is'  the  same  in 
either  case,  and  the  court  so  instructed.  The  only 
question  to  be  aided  by  a  consideration  of  the  question 
of  fraud  would  be  that  as  to  costs,  for  which  purpose 
we  have  examined  the  record,  and  think  that  in  all 
respects  the  judgment  should  be  affirmed. 


LiNZA  Ellis,  Appellant,  v.  Edward  Carpenter  et  al.j 

Appellees. 

1.  Highways:  establishment:  appeal  from  decision  of  board  of 
supervisors:  notice:  substituted  service.  Under  section  959  of 
the  Code,  providing  that,  in  appeals  to  the  distriot  eoart  from  the 
decision  of  the  board  of  supervisors  establishing  a  highway,  ''notice 
shall  be  served  on  the  fonr  persons  first  named  in  the  petition  for  the 
highway/'  personal  service  is  required;  and  where  notice  of  appeal 
was  personally  served  upon  three  of  such  persons,  and  the  fourth  not 
being  found,  a  copy  of  the  notice  was  left  at  his  usual  place  of  resi- 
dence with  a  member  of  his  family  over  fourteen  years  of  age,  heldj 
that  the  appeal  was  properly  dismissed,  although  the  person  so 
served  learned  of  the  notice,  and  appeared  in  court  for  the  purpose  of 
objecting  to  the  sufficiency  of  the  service. 

2.  :  :  :  right  to  withdraw  appeal.  The  plain- 
tiff's appeal  having  been  dismissed,  heldf  that  the  defendants,  who 
had  also  appealed  from  the  decision  of  the  board,  were  properly  per- 
mitted to  withdraw  their  appeal. 

Appeal  from  Mahaska  District    Court. — Hon.   J.    K. 
Johnson,  Judge. 

Wednesday,  October  18,  1893. 

This  is  a  proceeding  to  establish  a  public  highway. 
The  petition  praying  the  establishment  of  the  highway 
was  signed  by  some  forty-three  persons,  and  was  filed 
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with  the  auditor  of  the  county.  The  proposed  highway 
ran  along  the  line  of  the  plaintiflE's  farm,  and  occupied 
some  forty  feet  in  width  thereof.  He  filed  a  claim  for 
damages.  Commissioners  were  appoint^ed,  and  his 
damages  were  assessed  at  one  hundred  and  sixty  dol- 
lars. The  matter  was  heard  by  the  board  of  super- 
visors, and  the  road  was  ordered  established  upon 
condition  that  the  i>etitioners  pay  the  damages.  The 
plaintiflE  attempted  to  appeal  from  the  award  of  dam- 
ages, and  the  petitioners  for  the  road  also  appealed. 
The  plaintiflE's  appeal  was  dismissed,  and  afterwards 
the  appeal  of  the  petitioners  was,  on  their  motion,  dis- 
missed.   The  plaintiflE  appeals  to  this  court. — Affirmed. 

Bolton  <&  McCoy y  for  appellant. 

Haskell  <&  Greer  and  John  F.  <&  W.  E.  Lacey,  for 
appellees. 

EoTHRocK,  J. — I.  The  appeal  of  the  plaintiflE  was 
dismissed  for  the  reason  that  no  proper  notice  of  the 
,  „  appeal  was  served,  and  that,  because  of 

1.  HlOBWATS:  ^^  '  ' 

weii'fpSn"^'  the  failure  to  make  proper  service,  the 

bSwd'JSai.  district  court  had  no  jurisdiction  of  the 

S^TeVsubsti-^"  case.     The  notice  and  service  thereof  in 

tuted  aervice.  ^^^^  cascs  is  prescribed  by  section  959  of 

the  Code,  which  is  as  follows: 

'*Any  applicant  for  damages  claimed  to  be  caused 
by  the  establishment  of  any  highway,  may  appeal  from 
the  final  decision  of  the  board  of  supervisors  to  the 
circuit  (district)  court  of  the  county  in  which  the  land 
lies ;  but  notice  of  such  appeal  must  be  served  on  the 
county  auditor  within  twenty  days  after  the  decision 
is  made.  If  the  highway  has  been  established  on  con- 
dition that  the  petitioner  therefor  pay  the  damages,  such 
notice  shall  be  served  on  the  four  persons  first  named 
in  the  petition  for  the  highway,  if  there  are  that  many 
who  reside  in  the  county.'^ 
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The  four  persons  first  named  in  the  petition  were 
Edward  Carpenter,  J.  A.  Baitsell,  C.  D.  Randall,  and 
Daniel  Monk.  The  service  of  the  notice  of  appeal,  as 
phown  by  the  return  of  the  sheriff,  was  as  follows: 

**I  hereby  certify  and  return  that  this  notice  came 
into  my  hands  September  22,  1891,  and  on  September 
24,  1891, 1  served  the  same  personally  on  J.  A.  Baitsell, 
Ed.  Carpenter,  and  Daniel  Monk,  by  reading  the  same 
to  them,  and  delivering  to  them  a  true  copy  thereof. 
Said  defendant  C.  D.  Eandall  not  being  found,  I  served 
the  same  by  leaving  a  copy  hereof  with  Sarah  Randall, 
a  member  of  his  family  over  fourteen  years  of  age,  at 
his  last  and  usual  place  of  residence,  in  Mahaska 
county,  Iowa,  September  24,  1891.'' 

It  will  be  observed  that  the  service  on  C.  D.  Ran- 
dall was  not  made  upon  him  personally  but  by  leaving 
a  copy  with  his  wife.  The  court  below  was  of  the 
opinion  that  said  service  was  not  sufficient.  The  stat- 
ute does  not  authorize  service  in  that  manner.  When 
service  is  required,  it  means  personal  service.  There  is 
no  authority  for  adopting  the  substituted  service  pro- 
vided for  in  the  service  of  an  original  notice  in  that 
action. 

It  is  true  that  Randall  learned  of  the  fact  very 
shortly,  after  the  notice  was  left  with  his  wife,  and  he 
appeared  in  the  district  court,  and  joined  with  the 
other  petitioners  in  a  motion  that  the  appeal  be  dis- 
missed because  there  was  no  proper  service  of  the  notice 
of  the  appeal  on  him.  An  appearance  for  the  purpose 
of  6bjecting  to  the  jurisdiction  of  the  court  because  the 
notice  of  the  appeal  was  not  served  within  the  time  re- 
quired by  statute  did  not  confer  jurisdiction.  Spurrier 
V.  Wirtner,  48  Iowa,  486,  487.  In  Brydolfv.  Wolf,  32 
Iowa,  509,  it  was  held  that  a  service  of  an  original 
notice  on  the  wife  of  one  of  the  partners  of  the  firm  is 
not  sufficient  as  a  service  on  the  firm.  The  same  rule 
should  apply  in  a  case  like  this.    The  first  four  persons 
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who  signed  the  petition  are  representatives  of  all  the 
otners,  and  of  the  public.  It  is  necessary  to  serve 
them  with  notice  of  the  appeal  in  order  to  confer  juris- 
diction on  the  district  court.  Suppose  that  the  notice 
had  been  served  on  the  wife  of  the  auditor.  No  one 
would  claim  that  the  court  had  jurisdiction  by  such 
service.  The  record,  as  made  up,  must  show  jurisdic- 
tion, and  it  appears  to  us  that  it  is  just  as  essential  that 
the  four  persons  who  first  signed  the  petition  be  per- 
sonally served  as  that  the  auditor  be  so  served.  The 
jurisdiction  should  appear  upon  the  face  of  the  record, 
and  not  be  left  to  an  investigation  to  determine  whether 
the  persons  to  be  served  received  a  notice  by  being  left 
with  some  third  person,  or  by  being  sent  by  mail  or 
otherwise. 

There  is  nothing  in  the  views  above  expressed  in- 
consistent with  the  opinion  in  the  case  of  Broum  v. 
Fetrie,  86  Iowa,  581.  That  was  a  proceeding  before 
the  township  trustees  to  apportion  the  parts  of  a 
division  fence  that  the  plaintiflE  and  the  defendant 
should  build  and  maintain.  The  service  of  the  notice 
of  the  proceeding  was  made  on  the  defendant's  wife. 
The  award  of  the  board  was  made,  and  the  defendant 
complied,  mainly,  therewith,  and  built  nearly  all  of  the 
part  of  the  fence  assigned  to  him;  and,  when  an^ action 
was  brought  to  recover  for  the  small  part  not  built  by 
the  defendant,  it  was  held  that,  as  there  was  no  direct 
attack  on  the  award,  the  defendant  would  not  be  per- 
mitted to  question  it,  without  showing  that  he  had  no 
knowledge  of  the  proceeding.  It  will  be  observed  that 
the  notice  required  in  that  case  was  in  the  nature  of  a 
notice  in  an  original  action,  or  rather  in  a  special  pro- 
ceeding. In  the  case  at  bar,  as  we  have  said,  the 
record  should  show  on  its  face  that  an  appeal  was 
taken. 

II.  Complaint  is  made  because  the  petitioners  for 
the  highway  were  permitted  to  withdraw  their  appeal. 
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They  had  the  undoubted  right  to  do  so. 
*  ri^ht  uTWiiSr*  We  know  of  no  case  in  which  the  appel- 
lant has  not  the  right  to  abandon  his 
appeal  taken  from  an  inferior  court  to  a  court  having 
appellate  jurisdiction.    The  judgment  of  the  district 

court  is  AEFIBMED. 


:   :   :    eyidencb  of   contemporaneous   parol 

AGREEMENT.  Evidence  that  at  the  time  such  an  order  was  delivered 
to  an  agent  of  the  vendor  it  was  orally  agreed  that  the  order  should 
be  sent  to  his  principal  for  approval  and  acceptance,  is  not  incompe- 
tent as  tending  to  contradict  a  written  contract. 


3.  :  :  :  pleading:  amendments.     The  acceptance 

of  the  above  order  being  alleged  in  the  petition,  and  denied  in  the 
answer,  held,  that  the  plaintiff  was  not  prejudiced  by  the  filing  of 
an  amendment  to  the  defendant's  answer  at  the  close  of  the  testi- 
mony alleging  a  parol  agreement  with  the  agent  at  the  time  of  the 
delivery  of  the  order  that  the  same  should  be  forwarded  to  the  plaintiff 
for  its  approval  and  acceptance. 

4.  Practice  in  Supreme  Court:  questions  considered  on  appeal: 
Questions  which  do  not  arise  under  the  issues  in  a  cause,  and  which 
are  raised  for  the  first  time  on  appeal,  will  not  be  considered  by  the 
supreme  court. 

Appeal  Jrom  Kossuth  District  Court. — ^Hon.  George  H. 
Carb,  Judge. 

Wednesday,  Octobeb  18, 1893. 


ra 

526 

90 

a4T 

89 

625 

94 

121 

89 

bty 

e 

476 

McCoRMicK  Harvesting  Machine  Company,   Appel- 
lant, V.  Malthen  Richardson,  Appellee. 

1.  Bales:  orders:  acciptanci  neokssabt  to  complete  contract. 

An  order  or  request  in  writing,  addressed  to  a  dealer  or  his  agent,  to  «^  ^ 

ship  to  the  writer,  on  or  about  a  date  named,  goods  of  a  kind  specified,  -^  ^i 

for  which  the  writer  agrees  to  pay  a  price  named,  does  not  constitute  jei2724o| 

a  contract  until  accepted  or  acted  upon  by  the  yen  dor,  and  may  be  |~89^~525 

withdrawn  at  any  time  before  acceptance.    Hence,  where  such  an  '^^^  '22 

order  directed  that  the  goods  specified  be  shipped  three  months  after  f j^   ^ 

the  date  of  the  order,  and  the  vendor  gave  no  indication  of  the  accep- ^ 

tance  of  the  order  until  the  date  named,  when  he  shipped  the  goods, 
held,  that  the  vendee  was  not  then  bound  to  receive  them. 
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Action  on  a  written  order  for  binding  twine.  From 
a  verdict  and  judgment  for  the  defendant,  the  plaintiflE 
appeals. — Affirmed. 

SopeTy  Allen  <&  Morling^  for  appellant. 

Danson  Bros,  and  Parker  <&  Bichardson^  for  ap- 
pellee. 

KiNNE,  J. — The  petition  alleges  that  on  January 
31,  1891,  the  defendant  entered  into  the  following  writ- 
ten order: 

'^January  31,  1891. 
Mr.  W.  S.  Krebs,  Albert  Lea^  Minn. : 

Please  ship  McCormick  binder  twine  as  follows: 

167  bales  Standard  mixed,  5  lb.  balls,  60  lbs  each 10,020  lbs. 

50  bales  Pure  Sisal,  5  lb.  balls,  60  lbs  each     3,000  lbs. 

117  bales  New  Zealand,  ^  and  >^,  5  lb.  balls,  60  lbs  each 7,020  lbs. 

20,040  lbs. 

to  M.  Richardson,  Algona,  Iowa,  on  or  about  May  1, 
by  C.  &  N.  W.  R'y,  for  which  I  agree  to  pay,  f .  o.  b. 
cars  in  Chicago,  as  follows:  Standard  Mixed,  ten  and 
one  half  cents  per  pound;  Pure  Sisal,  nine  cents  per 
pound;  New  Zealand,  nine  and  a  quarter  cents  per 
pound:  net  cash  on  or  before  October  1,  one  half,  and 
November  1,  balance,  next. 

** [Signed]  M.  Richaedson.'^ 
That  Krebs,  to  whom  the  order  was  addressed, 
was  the  general  agent  of  the  plaintiflE,  having  charge  of 
its  business  at  Algona,  Iowa;  and  that  the  defendant 
knew  he  was  ordering  said  twine  of  the  plaintiflE  through 
said  general  agent.  That  Krebs  gave  the  order  to  the 
plaintiflEs,  who  accepted  the  same,  purchased  twine  to 
fill  the  same,  and  on  May  1,  1891,  thereafter,  shipped 
said  twine  to  the  defendant  in  pureuance  of  said  order. 
That  after  the  arrival  of  said  goods  at  Algona,  and 
about  June  1,  1891,  the  defendant  refused  to  receive 
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the  goods,  whereupon  the  plaintiflE  caused  the  same  to 
be  sold  to  the  highest  bidder,  after  due  notice,  and 
applied  the  proceeds  of  such  sale,  less  the  expense  of 
selbng  and  the  freight,  upon  the  contract  price  of  the 
goods.  That  the  amount  so  applied  was  one  thousand, 
five  hundred  and  fifty-five  dollars,  and  sixty-five  cents, 
leaving  a  balance  due  the  plaintiflE  of  five  hundred  and 
seventeen  dollars  and  twelve  cents,  for  which  judgment 
is  prayed. 

The  defendant  answered,  admitting  that  he  signed 
the  order,  that  the  contract  price  was  as  is  stated  in  the 
order,  and  that  the  plaintiflE  sold  the  goods  after  they 
arrived  at  Algona;  denies  all  other  allegations  in  the 
petition.  The  defenses  set  up  in  the  second  and  third 
divisions  of  the  answer  were  not  submitted  to  the  jury, 
as  no  evidence^  had  been  oflEered  to  sustain  them.  The 
fourth  division  of  the  answer  is  a  general  denial.  In 
an  amendment  to  the  answer  the  defendant  admits  the 
signing  and  delivery  of  the  order,  and  avers  that  at 
said  time  it  was  orally  agreed  between  the  defendant 
and  the  plaintiff's  agent,  Strouse,  who  took  the  order, 
that  it  should  be  sent  to  the  plaintiflf,  or  its  general 
agent,  Krebs,  at  Albert  Lea,  Minnesota,  for  approval  and 
acceptance  of  the  plaintiff,  and  the  same  was  so  sent. 
That  the  plaintiff  received  the  order  about  February  2, 
1891,  and  prior  to  June  1,  1891,  did  not  inform  or 
notify  the  defendant  that  said  order  was  accepted,  or 
that  the  goods  would  be  shipped,  and  the  defendant 
had  no  knowledge  that  the  goods  would  be  shipped  or 
order  accepted  until  he  received  notice  that  they  were 
shipped,  which  was  about  June  1,  1891.  That  said 
order  was  not  accepted  within  a  reasonable  time  after 
same  was  received  by  the  plaintiff,  and  there  was  no 
contract  between  the  plaintiff  and  defendant  by  reason 
thereof. 

I.  The  plaintiff  contends  that  the  writing  hereto- 
fore set  out,  was  a  contract  of  sale,  and  binding  upon 


528  Machine  Co.  v.  Richaedson.       [89  lo^a 

L  salm:  orders:  both  parties  from  the  date  of  its  execution! 
nSSSSS?^  u>    The  defendant  insists  that  the  writing  was 

complete  ocn-  .  .  ^  i  t   i 

tract.  a  mere  request,  proposal,  or  order,  whioh 

was  not  binding  until  accepted  or  acted  upon  by  the 
plain tiflf,  and  that  it  might  be  recalled,  rescinded,  or 
revoked  at  any  time  prior  to  its  acceptance.  The  court 
construed  the  writing  as  contended  for  by  the  defend- 
ant. The  correctness  of  the  court's  action  is  raised  by 
objections  to  testimony ;  also  by  exceptions  to  certain 
instructions  given,  and  to  the  refusal  of  the  court  to 
give  instructions  asked  by  the  plaintiflE. 

The  material  question  in  the  case  is  as  to  the 
proper  construction  of  the  writing.  It  is  said  in  Oood^ 
paster  v.  Porter j  11  Iowa,  161-163:  -  "A  contract 
includes  a  concurrence  of  intention  in  two  parties,  one 
of  whom  promises  something  to  the  other,  who,  on  his 
part,  accepts  such  promise ;  hence,  consent  or  accept- 
ance is  indispensable  to  the  validity  of  every  contract. '' 
* 'Mutual  consent  is  requisite  to  the  creation  of  a  con- 
tract, and  it  becomes  binding  when  a  proposition  is 
made  on  one  side  and  accepted  on  the  other.''  2 
Kent's  Commentaries,  477 ;  1  Parsons  on  Contracts, 
475.  '^A  mere  offer,  not  assented  to,  constitutes  no 
contract,  for  there  must  be  not  only  a  proposal,  but  an 
acceptance  thereof.  So  long  as  a  proposal  is  not 
acceded  to,  it  is  binding  upon  neither  party,  and 
may  be  retracted."  1  Story  on  Contracts,  section  490. 
**  Where  there  is  a  written  offer  to  sell,  an  acceptance 
constitutes  the  agreement,  if  the  offer  is  still  standing; 
and  it  is  presumed  to  be  so  until  the  time  fixed,  or,  if 
none  were  appointed,  till  it  is  expressly  revoked  or 
countervailed  by  a  contrary  presumption.  *  *  *  A 
bargain  is  closed  where  nothing  mutual  remains  to  be 
done  to  give  either  party  the  right  to  have  it  effected. 
Until  both  parties  are  agreed,  either  may  withdraw  an 
offer  which  he  has  made."  Hilliard  on  Sales,  section 
20.    **A  proposal  or  offer,  therefore,  must  in  some 
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way  be  accepted  to  constitute  a  sale.'^  Benjamin  on 
Bales,  [Bennett's  Ed.  1892,  American  Notes]  p.  73. 
it  has  been  held  that  such  a  writing  does  not  constitute 
a  contract  until  accepted  or  acted  upon,  and  that, 
prior  thereto,  it  may  be  withdrawn.  Johnson  v.  FilJc- 
ington,  39  Wis.  65;  Church  v.  Sherman^  36  Wis.  404; 
National  Refining  Co.  v.  Miller^  47  N.  W.  Rep.  ("S.  D.) 
962;  Morris  v.  Brightman,  9  N.  E.  Rep.  (Mass)  512; 
Stensgaard  v.  Smithy  44  N.  W.  Rep.  (Minn.)  669. 
See,  also,  Greve  v.  Ganger y  36  Wis.  369;  Western  His- 
toncal  Co.  v.  Schmidt^  14  N.  W.  Rep.  (Wis.)  822; 
Graff  V.  Buchanan,  48  N.  W.  Rep.  (Minn.)  915; 
Thomas  v.  Greenwood,  37  N.  W.  Rep.  (Mich.)  196; 
Etheredge  v.  Barclay,  6  S.  Rep.  (Fla.)  861. 

In  the  light  of  these  elementary  principles  and  of 
the  cases  cited  it  seems  clear  that  the  writing  in  ques- 
tion does  not  constitute  a  contract  in  the  absence  of  its 
acceptance,  or  of  any  action  under  it  by  the  party 
whose  duty  it  is  to  accept.  It  does  not  purport  to  be 
a  contract  between  the  parties.  By  it  tho  plaintiff 
was  not  obligated  to  do  anything  on  its  part.  The 
plaintiff  does  not  undertake,  by  the  terms  of  the 
writing,  to  ship  the  twine  on  the  proposed  conditions. 
It  is  merely  a  request  or  a  proposition  from  the  defend- 
ant to  the  plaintiff  that,  if  the  latter  will  ship  certain 
goods,  he  will  pay  a  certain  sum  therefor  at  a  fixed 
time.  It  may  be  said  to  be  an  order,  but  it  lacks  an 
essential  element  of  a  contract,  mutual  assent.  Being 
only  a  request  or  order,  which  required  acceptance  bj 
the  plaintiff  to  give  it  the  force  of  a  contract,  it  follows 
that  it  might  be  withdrawn  or  countermanded  at  any 
time  prior  to  its  being  so  accepted.  We  do  not  say  that 
the  acceptance  must  be  a  formal  one.  The  acceptance 
might  be  shown  by  proving  an  act  done  on  the  faith  of 
the  order,  such  as  the  shipment  of  the  goods  ordered.- 
But  without  an  acceptance  it  is  clear  that  the  propo- 
sition is  subject  to  be  withdrawn  by  the  proposer,    It 

Vol,  89—34 
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is  apparent,  also,  that  counsel  in  preparing  the  petition 
deemed  the  writing  of  such  a  character  that  an  accept- 
ance of  the  order  was  necessary  to  be  shown  in  order 
to  recover,  because  it  is  expressly  alleged  therein  ''that 
said  order  was  duly  accepted  by  the  McCormick  Har- 
vesting Machine  Company,  and  twine  purchased  to 
supply  the  same,''  though  there  was  no  evidence  that 
the  company  were  compelled  to,  or  did,  purchase  twine 
to  fill  this  order. 

It  IS  said  that  this  case  is  ruled  by  Moline  Scale 
Co.  V.  Beedj  52  Iowa,  307,  and  McAlister  v,  Safleyy  65 
Iowa,  719.  In  the  Moline  case  an  order  had  been 
given  for  a  scale  to  be  built,  and  before  the  plaintiflf 
received  the  order  from  it«  agent  it  was  countermanded. 
The  suit  was  for  the  contract  price  of  the  scale,  and  it 
was  held  that  the  plaintiflf  could  not  recover  the  con- 
tract price,  as  the  contract  was  not  such  as  to  enable 
them  to  put  the  article  sold  in  a  condition  so  as  to 
transfer  the  title  to  the  property  to  the  vendee.  The 
question  involved  in  this  case  was  not  decided  in  that 
one.  The  facts  in  the  McAlister  case  were  that  the 
contract  read,  '*I  have  this  day  bought,''  etc.  On  the 
back  of  the  contract  the  parties  to  whom  the  order  was 
given  made  an  indorsement  agreeing  to  give  Mrs. 
Safley  a  choice  of  monuments.  The  indorsement  was 
in  eflfect  an  acceptance  of  the  order,  and  showed  a 
mutual  agreement  between  the  parties.  There  was  no 
issue  of  acceptance  of  the  order  in  the  case.  It  was  a 
case  of  a  proposition  completed  by  an  acceptance, 
after  which  it  could  not  be  rescinded  at  the  option  of 
Mrs.  Safley.  Our  holding  herein  in  no  wise  conflicts 
with  that  case. 

II.     Error  is  assigned  because  of  the  court's  ruling 

permitting  the  defendant  to  testify  that  when  the  order 

a. — : — : — :  was  givcu  it  was  delivered  to  the  agent 

oontenJpopa-     subjcct  to  the  approval  and  acceptance  of 

neoos  parol         ,ii...«.  r«,  ■%    ^       ^ 

agreement,      %h^   plaintiff   compaoy.    The   defendant 
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pleaded  and  introduced  evidence  to  show  that,  at  the 
time  the  order  was  signed  and  delivered  to  the  plain- 
tiff's agent,  it  was  orally  agreed  that  the  order  should 
be  sent  to  the  plaintiff,  or  to  its  general  agent,  for  ap- 
proval and  acceptance,  and  that  it  was  so  sent.  It  is  said 
by  the  plaintiff  that  the  defendant  was  thus  permitted 
to  ingraft  upon  the  contract  a  parol  provision.  We 
need  not  enter  into  a  discussion  of  the  proposition  that 
a  complete  written  contract  can  not  be  altered, 
changed,  or  enlarged  by  a  contemporaneous  parol 
agreement.  We  have  no  such  case  before  us.  As  we 
have  said,  this  writing,  on  its  face,  did  not  purport  to  be 
a  contract.  It  was  not  error  to  admit  evidence  to  show 
what  was  said  at  the  time  the  order  was  made  and 
delivered  touching  its  acceptance.  Such  evidence  did 
not  tend  even  to  contradict  the  writing.  Under  the 
law,  the  writing,  to  be  effective  to  bind  the  defendant, 
must  be  accepted  or  acted  upon  by  the  plaintiff.  To 
show  that  it  was  agreed  that  it  should  be  sent  to  it  for 
acceptance,  was  but  showing  what  the  law  required 
before  it  could  bind  defendant.  In  Morris  v.  Bright- 
many  143  Mass.  149,  9  N.  E.  Rep.  512,  the  defendant 
gave  a  written  order  to  an  agent  of  the  plaintiff  for  a 
safe.  One  day  after  giving  the  order  he  counter- 
manded it.  The  defendant  introduced  evidence  to 
show  that  when  the  order  was  signed  and  delivered  to 
the  agent  it  was  agreed  that  the  agent  was  to  hold  it 
three  or  four  days,  during  which  time,  if  the  defend- 
ant made  up  his  mind  he  did  not  want  the  safe, 
the  agent  should  destroy  the  order,  etc.  The  court 
held  the  writing  was  not  a  contract,  and  that  the  evi- 
dence was  properly  admitted.  In  Refining  Co.  v. 
miler,  47  N.  W.  Rep.  (S.  D.),  962,  evidence  was 
admitted  to  show  that  it  was  agreed  between  plaintiff's 
agent  and  one  of  the  parties  to  an  order  for  goods  that 
it  might  be  countermanded,  and  it  was  held  that  such 
evidence  was  admissible.    In  the  case  at  bMT  the  writ- 


532  Machine  Co.  v.  Richardson.       [89  Icwa 

ing  was  an  order;  was  complete  in  itself;  the  evidence 
admitted  in  no  manner  changed  or  altered  it,  but 
tended  to  show  the  failure  to  perform  another  distinct 
act  which  was  requisite  to  give  the  writing  the  force 
and  eflEect  of  a  contract. 

III,  It  is  insisted  that  it  was  error  to  permit  the 
defendant  to  file  the  amendment  to  his  answer  at  the 
8.  -r'T^'  — '  close  of  the  testimony.     It  is  said  that  the 

pleading^: 

amendments,  plaintiff  had  uo  uoticc  of  the  defense  thus 
presented,  the  failure  to  accept  the  order.  The  plain- 
tiff, it  occurs  to  us,  is  in  no  position  to  claim  that  it 
was  prejudiced  by  this  action  of  the  court.  It  knew, 
or  at  least  ought  to  have  known,  that  the  n  on  accept- 
ance of  the  order  would  be  relied  upon  as  a  defense  to 
its  claim.  It  had  in  its  petition  pleaded  the  fact  of  the 
aceptance  of  the  order;  the  defendant  in  his  answer 
denied  it.  It  was  in  issue,  and  it  should  have  been 
prepared  to  meet  it.  We  do  not  say  that  the  amend- 
ment was  necessary ;  it  simply  set  out  more  fully  the 
facts  touching  the  alleged  agreement  relating  to  the 
acceptance  of  the  order.  The  amendment  was,  at 
least,  proper.  If,  as  the  plaintiff  claims,  it  was  sur- 
prised or  mislead  thereby,  it  should  have  made  timely 
application  for  a  continuance.  It  did  hot  do  so,  but 
proceeded  with  the  trial,  and  it  is  too  late  now,  under 
the  circumstances,  and  after  taking  the  chances  with 
the  jury,  and  being  defeated,  to  claim  prejudice  from 
the  filing  of  the  amendment. 

IV.  It  is  said  that  the  evidence  and  letters  of  the 
defendant  show  that  he  had  waived  the  acceptance  of 

the  order  by  the  plaintiff.     No  such  issue 
supremeooupt:  is  made,   and,  for  all  that  appears,  the 

aiestions  con-  ^.  «    .,        ,    «        ,       ,»  .  « 

depcd  on  ap-  questiou  of  the  defendant's  waiver  of  ac- 

peal.  ^ 

ceptance  is  raised  for  the  first  time  in  this 
court.  The  question  of  such  a  waiver  was  not  raised 
by  the  instructions  asked  by  the  plaintiff.  It  appears 
not  to  have  been  brought  to  the  notice  of  the  trial 
court.    W^  cm  oot,  therefore;  cooeider  it. 
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Error  is  assigned  on  the  ruling  of  the  court,  in 
refusing  to  allow  the  plaintiff  to  ask  the  defendant  on 
cross-examination  whether  the  order  he  gave  to  the 
plaintiflE  the  year  before  was  given  subject  to  approval. 
It  is  claimed  an  answer  would  have  tended  to  show  • 
that  the  defendant  got  the  two  contracts  mixed;  that 
he  was  mistaken  as  to  the  1891  contract.  There  was 
no  error  in  excludmg  the  testimony.  The  order  in  suit 
was  in  no  way  related  to  the  one  that  had  been  given 
the  previous  year.  Besides,  so  far  as  the  witness,  Matt 
Richardson,  was  concerned,  he  was  asked  if  he  was  sure 
that  he  had  not  got  what  was  said  at  the  time  the  order 
in  suit  was  taken  mixed  with  what  was  said  when  he 
gave  his  order  the  year  before,  and  answered  he  was 
sure  about  it. 

VI.  The  contract  was  properly  construed  by  the 
court,  and  the  instructions  given  were  correct.  Those 
refused,  where  containing  a  correct  statement  of  the 
law,  were  sufficiently  covered  by  the  charge  of  the  court. 
While  the  evidence  is  conflicting,  and  while,  sitting  as 
jurors,  we  might  have  reached  a  different  result,  still 
there  is  evidence  from  which  the  jury  might  find  that 
the  order  was  not  accepted  when  given,  nor  within  a 
reasonable  time  thereafter,  and  not  until  after  the 
defendant  had  countermanded  it.  We  can  not  disturb 
the  judgment  below.    Affibmed. 


In  the  Matteb  op  the  Assignment  of  Cadwell's 

Bank;  Stephen  King,  Assignee,  Appellant; 

C.  N.  Wood  et  al.j  Appellees. 

1.  Assignment  for  Benefit  of  Creditors :  exceptions  to  report 
OP  assignee:  jurisdiction.  A  proceeding  to  determine  the  validity 
of  objections  to  the  report  of  an  assignee,  under  a  general  assign- 
menti  for  the  benefit  of  creditors,  \»  one  at  law. 
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2.  :  :  BEPOBTOF  CLAIMS  filed:  what  essential.    Under 


seotion  2120  of  the  Code,  requiring  assignees  for  the  benefit  of  cred- 
itors, after  three  months,  to  file  with  the  olerk  of  the  court  a  list  of 
all  creditors  of  the  assignor  who  have  filed  their  claims  with  the 
assignee,  "with  a  statement  of  their  claims,"  the  assignee  must  show 
in  his  report  or  by  reference  to  proofs  on  file,  and  which  are  access- 
ible, such  facts  in  regard  to  the  claims  filed  as  will  enable  any  per- 
son interested  to  inyestigate  the  claims  and  reach  a  conclusion  in 
regard  to  their  validity;  and  where  a  report  is  insufficient  in  this 
regard  an  objecting  creditor  will  not  be  concluded  by  his  failure 
to  file  exceptions  thereto  within  three  months  after  the  filing  of  the 
report,  as  required  by  section  2121  of  the  Code. 


8.  :  :  :  payment  of  jlleqal  claim  by  assignee: 

justification.  Where  the  assignee  of  a  partnership  and  of  the 
estates  of  the  individual  parties,  reported  the  claims  filed  against 
the  respective  estates  merely  by  giving  the  names  of  creditors,  the 
amounts  of  their  claims,  and  the  character  thereof,  and  after  the 
expiration  of  three  months  the  court  ordered  the  ''equitable  distribu- 
tion" of  the  money  in  the  hands  of  the  assignee  among  the  creditors 
who  had  proven  their  claims,  held,  that  said  order  of  court  was  not  an 
adjudication  of  the  validity  of  the  claims  filed,  and  did  not  justify 
the  payment,  in  full,  of  claims  filed  against  the  estate  of  one  of  the 
individual  partners,  but  which  were  in  fact  claims  against  the  part- 
nership, where  it  appeared  that  the  funds  in  the  hands  of  the  assignee 
were  insufficient  to  pay  the  partnership  creditors  in  full. 

4.    :   FIUNO  OF  CLAIMS  WITH  ASSIGNEE:    FOBM:    SUFFICIENCY.      An 

assignee  is  not  required  to  report  a  claim  filed  with  him,  unless  he  is 
furnished  by  the  creditor  with  such  information  as  he  is  required  to 
set  out  in  his  report. 


:   ELECTION  OF  OBEDITOB   OF   PABTNEBSHIP  TO  LOOK  TO  ESTATE 

OF  INDIVIDUAL  PABTNEB.  A  Creditor  of  an  insolvent  firm  can  not  by 
waiving  the  right  to  enforce  his  claim  against  the  partnership  assets, 
receive  payment  out  of  the  estate  of  one  of  the  partners  to  the  preju- 
dice of  other  partnership  creditors. 


6.    :     CBOCEEDINGS    FOB     BEMOYAL    OF    ASSIGNEE:      BESISTANCE: 

ATTOBNEY  FEES.  Expenses  incurred  by  an  assignee  for  attorney  fees 
in  resisting  proceedings  for  his  removal,  which  were  without  merit, 
and  which  were  ultimately  dismissed  by  the  court,  are  payable  out  of 
the  funds  of  the  estate. 

Appeal  from  Harrison  District  Court. — ^Hon.  Geobgb 
W.  Wakefield,  Judge. 

Wednesday,  Ootobee  18, 1893. 

Stephen  King,   as  assignee  of  Phineas  Cadwell 
and  William  C*  Cadwell,  reported  as  paid  certain  claims 


Oct.  1893]  In  re  Assignment  of  Cadwell^s  Bank.    535 

made  against  the  individual  estate  of  Phineas  Cadwell, 
and  asked  the  allowance  of  certain  other  claims.  The 
appellees  filed  objections  to  the  report.  The  assignee 
filed  an  answer  to  the  objections,  and  to  that  the 
appellees  filed  a  reply.  The  issues  thusi  raised  were 
tried  by  the  district  court,  and  a  judgment  rendered 
disapproving  and  disallowing  payments  the  assignee 
had  made,  refusing  to  allow  certain  claims,  and  fixing 
his  compensation  at  an  amount  less  than  that  he  claims. 
From  that  judgment  he  appeals. — Reversed  in  part, 
and  in  part  affirmed. 

S.  L  Kififfy  for  appellant. 

John  A.  Berry  and  Thos.  Arthur j  for  appellees. 

Robinson,  C.  J. — On  the  ninth  day  of  October, 
1888,  Phineas  Cadwell  and  William  C.  Cadwell  exe- 
cuted to  Stephen  King  a  general  assignment  for  the 
benefit  of  their  creditors.  They  had  been  engaged  as 
co-partners  in  doing  a  banking  business  at  Logan,  in 
Harrison  county,  under  the  name  of  CadwelPs  Bank, 
and  at  Woodbine,  in  the  same  county,  under  the  name 
of  Boyer  Valley  Bank.  The  assignment  included  all 
partnership  property,  and  the  individual  property  of 
the  partners  not  exempt  from  execution,  and  was  duly 
acknowledged  and  recorded  on  the  day  of  its  date. 
King  qualified  as  assignee,  and  on  the  twenty-ninth 
day  of  October,  1888,  filed  in  the  proper  oflBce  an 
inventory  and  appraisement  of  the  property  transferred 
to  him  by  the  assignment,  as  follows:  Of  Phineas 
Cadwell,  eighteen  thousand,  two  hundred  and  twenty- 
seven  dollars  and  seventy-one  cents;  of  William  C. 
Cadwell,  ninety-five  dollars ;  of  CadwelPs  Bank,  twenty- 
three  thousand,  three  hundred  and  fifty-two  dollars 
and  ninety-three  cents ;  of  Boyer  Valley  Bank,  eleven 
thousand,  six  hundred  and  ninety-three  dollars  and 
thirty-nine  cents.    On  the   first  day  of   November, 
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1888,  the  first  publication  of  the  notice  of  the  assign- 
ment was  made  by  the  assignee.  On  the  fifth  day  of 
February,  1889,  he  filed  his  report,  which  included  a 
list  of  all  persons  who  had  claimed  to  be  creditors  of 
the  individual  assignors  and  of  the  partnership.  The 
claims  so  made  were  as  follows:  Against  the  partner- 
ship to  the  amount  of  *  seventy-three  thousand,  four 
hundred  and  forty-six  dollars  and  ninety  cents;  against 
Phineas  Cad  well  to  the  amount  of  four  thousand,  three 
hundred  and  eighty-nine  dollars  and  thirteen  cents; 
and  against  William  C.  Cadwell  to  the  amount  of  six 
hundred  and  seventy-three  dollars  and  four  cents.  In 
the  list  of  claims  against  Phineas  Cadwell  were  one  in 
favor  of  Stephen  King,  the  assignee,  for  one  thousand, 
one  hundred  and  fifteen  dollars  and  seven  cents,  one 
in  favor  of  C.  L.  Hyde  for  one  hundred  and  fifteen 
dollars,  and  one  in  favor  of  Mrs.  J.  A.  Smith  for  three 
hundred  and  five  dollars.  The  claim  of  Stephen  King 
was  for  money  he  had  been  compelled  to  pay  as  surety 
on  a  bond  given  by  the  Cad  wells  to  the  treasurer  of  Har- 
rison county  to  secure  the  payment  of  deposits  which 
the  treasurer  should  make  in  CadwelPs  Bank  at  Logan, 
and  the  claims  of  Hyde  and  Mrs.  Smith  were  for 
money  deposited  in  that  bank. 

On  the  sixth  day  of  July,  1889,  in  vacation,  one  of 
the  judges  of  the  district  court  of  Harrison  county 
made  an  order  addressed  to  the  assignee,  as  follows: 
*'It  is  hereby  ordered  that  you  make  an  equitable  dis- 
tribution of  the  money  now  in  your  hands  belong- 
ing to  the  above  named  estate  between  the  creditors 
thereof  who  have  proved  their  claims  entitling  them 
thereto,  as  required  by  law;  and  it  is  further  ordered 
that  in  making  the  above  distribution  you,  as  assignee, 
are  at  liberty,  and  are  hereby  authorized,  to  use  and 
dispose  of  any  notes  in  your  possession  belonging  to 
said  estate,  at  a  sum  not  less  than  the  face  value 
thereof.^'  The  assignee  thereupon  paid  the  three  claims 
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specified  from  funds  realized  from  the  separate  prop- 
erty of  Phineas  Cad  well. 

In  September,  1889,  the  assignee  asked  an  allow- 
ance for  his  services,  and  the  sum  of  four  hundred 
dollars  was  so  allowed,  not,  however,  as  full  compen- 
sation for  the  services  rendered.  In  January,  1890, 
the  assignee  renewed  his  application  for  an  allowance, 
stating  that  the  reasonable  value  of  his  services  from 
the  date  of  the  assignment  to  the  first  day  of  Septem- 
ber, 1889,  was  the  sum  of  one  thousand,  seven  hundred 
and  thirty-three  dollars  and  sixty-seven  cents. 

On  the  twenty-eighth  day  of  March,  1890,  the 
assignee  filed  a  report,  showing  that  he  had  incurred 
an  indebtedness  to  S.  I.  King  in  the  sum  of  one  hun- 
dred and  five  dollars,  and  to  H.  H.  Roadifer  in  thasum 
of  thirty  dollars,  for  services  rendered  by  them  as 
attorneys  in  a  proceeding  instituted  for  the  removal  of 
the  assignee.  On  the  next  day  the  appellees  filed 
objections  to  the  report,  alleging  that  the  payment  of 
the  claims  of  Hyde,  Mrs.  Smith  and  Stephen  King 
from  the  assets  of  Phineas  Cad  well  was  illegal;  that 
the  fees  asked  to  be  allowed  in  favor  of  S.  I.  King  and 
Roadifer  were  not  charges  against  the  estate,  but 
should  be  paid  by  Stephen  King  as  an  individual;  and 
that  the  charge  of  the  assignee  for  services  is  unreason- 
able, and  excessive  to  the  amount  of  one  thousand 
dollars. 

The  district  court  found  and  adjudged  that  the 
claims  of  Hyde,  Mrs.  Smith,  and  Stephen  King 
were  in  fact  claims  against  the  partnership  estate  of 
CadwelPs  bank;  that  they  had  never  been  filed  with 
the  clerk  of  the  district  court,  and  that  the  report  of 
them  so  filed  only  purports  to  give  the  amount  claimed, 
name  of  the  claimant,  and  to  state  that  the  claim  was 
against  the  individual  estate  of  P.  Cadwell,  without 
setting  forth  the  facts  on  which  the  claim  is  based ; 
that  the  order  of  July  6, 1889,  was  not  an  adjudication 
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of  those  claims,  and  did  not  direct  the  payment  of 
them ;  that,  at  the  time  the  order  was  made,  neither  the 
claim  nor  the  report  of  the  assignee  was  before  the 
judge  who  made  it.  The  objection  to  each  of  the 
claims  was  sustained,  and  it  was  ordered  that  the  pay- 
ment of  each  out  of  the  estate  of  P.  Cadwell  was 
disapproved  and  disallowed,  and  the  amount  of  the 
claims  was  charged  against  the  assignee,  in  favor  of 
the  estate  of  P.  Cadwell,  but  without  prejudice  to  the 
right  of  the  assignee  to  present  to  the  court  his  claim 
as  one  for  trust  funds.  The  court  sustained  in  part 
the  objections  to  the  claim  for  compensation  made  by 
the  assignee,  but  allowed  him  one  thousand,  one  hun- 
dred dollars  in  addition  to  the  four  hundred  doUai-s 
theretofore  paid,  as  compensation  to  January  1,  1891. 
It  also  sustained  the  objection  to  the  fees  claimed  for 
Attorneys  King  and  Roadifer  on  the  ground  that  they 
were  not  chargeable  against  the  estate  of  the  Cadwells. 
It  is  from  these  findings,  and  the  rulings  and  the  judg- 
ment, that  the  assignee  appeals. 

I.  There  is  some  contention  between  the  parties 
to  this  proceeding  in  regard  to  its  true  character,  the 

appellant  claiming  that  it  is  in  equity, 

^'  ^b22Su)f    while  the  appellees  contend  that  it  is  at 

SeptionsV^  law.     There  is  nothing  in  its  nature,  nor 

jignee:  Juris,    in  the  relief  demanded,  to  require  the 

exercise  of  the  equitable  jurisdiction  of 

the  court,  and  it  will,  therefore,  be  treated  as  at  law. 

II.  It  appears  from  the  reports  of  the  assignee  that 
the  Cadwells  are  insolvent.  All  claims  filed  against 
J  . .  ^g,    Phineas  Cadwell  alone  have  been  paid, 

ST/ir^'whSt  M-  but  he  is  liable  for  the  unpaid  claims 
sentiai.  which  are  just  demands  against  the  part- 

nership, and  the  property  in  the  hands  of  the  assignee 
is  not  suflBcient  to  pay  them.  The  appellees  are  credi- 
tors of  the  partnership,  but,  since  its  assets  are  inade- 
quate to  pay  the  partnership  debts,  they  are  interested 
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in  the  individual  assets  of  each  partner,  and  would  T)e 
prejudiced  by  the  payment  in  full  therefrom  of  all 
the  claims  which  should  properly  be  treated  as  claims 
against  the  partnership,  and  as  entitled  to  no  priority 
over  those  of  the  appellees  against  the  individual  prop- 
erty of  either  partner.  Section  2121  of  the  Code  re- 
quires the  court  in  cases  of  this  kind  to  render  such 
judgment  ''as  shall  be  just.''  It  would  certainly  be 
unjust  to  permit  Hyde,  King,  and  Mrs.  Smith  to  be 
paid  in  full  from  the  individual  assets  of  Phineas 
Cadwell,  and  compel  the  appellees  to  accept  but  a  part 
of  their  claims,  since  the  claims  of  all  these  parties 
were  for  liabilities  incurred  by  the  partnership. 

It  is  said  that  the  appellees  can  not  be  heard  to 
complain  of  the  action  of  the  assignee  in  paying  the 
three  claims  specified,  for  the  reason  that  they  did  not 
make  timely  objection  to  his  doing  so.  Section  2120 
of  the  Code  provides  that  *'at  the  expiration  of  three 
months  from  the  time  of  first  publishing  notice,  the 
assignee  shall  report  and  file  with  the  clerk  of  the 
court,  a  true  and  full  list,  under  oath,  of  all  such  cred- 
itors of  the  assignor  as  shall  have  claimed  to  be  such, 
with  a  statement  of  their  claims.  *  *  *''  Section 
2121  provides  that  ''any  persons  interested  may  appear 
within  three  months  after  filing  such  report,  and  file 
with  said  clerk  any  exceptions  to  the  claims  or  demand 
of  any  creditor.  *  *  *"  It  will  be  noticed  that  the 
list  of  claims  in  this  case  was  filed  with  the  clerk  by  the 
assignee  more  than  a  year  before  the  objections  of  the 
appellees  to  theif  payment  were  made.  The  abstract 
recites  that  the  report  filed  by  the  assignee  "embraces 
a  true  and  full  list,  under  oath,  of  all  persons  who  had 
claimed  to  be  creditors  of  the  assignors,  with  a  state- 
ment of  their  respective  claims;''  but  it  is  not  shown 
what  the  statement  contained,  and  we  are  compelled  to 
resort  to  the  finding  of  the  court  for  information  in 
regard  to  its  contents.    Sections  2120  and  2121,  must 
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be  construed  together.  When  that  is  done,  it  is  clear 
that  the  statement  filed  by  the  assignee  must  show  such 
facts  in  regard  to  the  claims  filed  as  will  enable  any 
person  interested  to  investigate  the  claims,  and  reach  a 
conclusion  in  regard  to  their  validity.  It  is  not  enough 
to  state  that  a  claim  for  a  specified  amount  has  been 
filed,  but  the  nature  of  the  claims,  and  upon  what 
based,  should  be  shown,  either  in  the  report  itself  or 
by  reference  to  proofs  on  file  and  accessible  to  the  per- 
sons interested,  or  by  other  means  which  will  accom- 
plish the  same  purpose.  In  this  case  the  statement 
filed  by  the  assignee  only  purported  **to  give  amount, 
name  of  claimant,  and  that  the  claims  were  against  the 
individual  estate  of  P.  Cadwell.'^  The  claims  were  not 
filed  with  the  clerk,  and  it  does  not  appear  that  their 
character  was  known  to  the  appellees  until  they  filed 
their  objections.  It  may  be  that  they  could  have 
attacked  the  report  at  an  earlier  date,  and  compelled  a 
fuller  statement  in  regard  to  the  claims  filed.  Had  the 
district  court  found  that  such  was  the  case,  and  over- 
ruled the  objections,  because  not  made  in  time,  we 
should  not  have  disturbed  its  action  in  that  respect. 
But  a  large  discretion  in  settling  estates  of  this  kind  is 
vested  in  the  district  courts.  The  assignee  is  '*at  all 
times  subject  to  the  order  and  supervision  of  the  court 
or  judge'^  for  the  purpose  of  securing  **the  faithful 
execution  of  the  duties  required  by'^  the  statute.  The 
paymeqt  in  full  of  the  claims  in  question  from  the 
assets  of  Phiueas  Cadwell  was  grossly  unjust  to  the 
appellees  and  to  other  creditors  of  the  partnership,  and 
the  act  of  the  assignee  in  making  such  paypaent  was 
chiefly  for  his  own  personal  benefit. 

III.    It  is  said  that,  as  no  objections  were  made  to 

the  claims  in  question  within  three  months  from  the 

time  the  assignee  filed  his  report  showing 

wm^'oT"'  a  list  of  the  creditors,  he  had  no  discretion, 

lUesral  claim 

iMttfl^Xn'     under  the  order  of  July  6,  1889,  but  was 
required  to  pay  them.    That  order  did  not 
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purport  to  be  an  adjudication  of  any  claim,  nor  to  direct 
its  payment.  It  merely  authorized  an  ''equitable  dis- 
tribution'' of  the  money  in  the  hands  of  the  assignee 
among  the  creditors  who  had  proven  their  claims  and 
were  entitled  to  share  in  the  distribution.  The  distri- 
bution made  was  not  according  to  the  rules  of  equity. 
Smith  V.  Smithy  87  Iowa,  93.  The  assignee  is  not  required 
to  pay  an  illegal  claim  merely  because  no  objection  to  it 
is  made  by  a  creditor.  If  in  doubt  in  regard  to  his  duty, 
he  could  have  applied  to  the  court  or  judge  for  instruc- 
tions ;  but  he  did  not  do  so,  and  the  district  court  may 
well  have  found  that  his  act  in  paying  the  claims  was 
not  in  good  faith,  and  that  it  could  not  be  approved. 

IV.  It  is  said  the  statute  does  not  require  a  creditor 
to  file  his  claim  with  the  assignee ;  that  the  latter  is 

powerless  to  obtain  a  copy  of  it;    and, 

**  ^u5i5^wuh '    therefore,  that  he  can  not  be  required  to 

form:  roffl-      get  it  out  iu  his  rcport.     Whether  it  is 

ctenoy. 

necessary  for  all  claims  to  be  filed  with 
the  assignee  we  need  not  determine.  It  is  clear  that  he 
can  not  be  required  to  list  a  claim  of  which  he  knows 
nothing,  and  that  he  should  be  furnished  by  the  creditor 
with  such  information,  at  least,  as  he  is  required  to  set 
out  in  his  report.  A  claim  can  not  be  said  to  be  exhib- 
ited to  the  assignee  within  the  meaning  of  the  statute, 
until  he  shall  have  had  an  opportunty  to  examine  it 
fully,  and,  if  necessary,  to  obtain  a  copy  of  it,  and  of 
the  proof  accompanying  it.  Moreover,  in  this  case  the 
claims  were  filed  with  the  assignee,  and  he  was  fully 
informed  of  their  character  before  he  made  his  report, 
and  before  any  payment  was  ordered. 

V.  It  is  insisted  that  the  claim  of  Stephen  King 
was  properly  filed  against  Phineas  Cad  well  alone,  for 
^ .  election    ^^^  rcasou  that  the  bond  under  which 

piSJeMhfp*^to  King's  liability  arose  was  executed  by  the 
^indTvidu^  Cadwells  as  principals,  and  not  by  Cad- 
pamor.         cell's  bank,    The  bond  was  given  for  a 
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partnership  purpose,  and  the  liability  of  the  Cadwells 
to  King  was  for  a  partnership  obligation.  The  claim 
was,  therefore,  against  the  partnership.  The  fact  that 
King  might  have  made  a  demand  for  the  payment  of 
his  claim  against  either  partner,  and  waived  it  as  against 
the  other  partner  and  the  partnership,  is  not  important 
to  a  determination  of  the  question  under  consideration ; 
and  the  same  is  true  of  Hyde  and  Mrs.  Smith.  They 
can  not  prejudice  other  creditors  by  making  an  election 
of  that  kind.  The  proofs  of  these  claims  showed  upon 
their  face  that  they  were  for  the  partnership  liabilities; 
and  nothing  in  the  order  of  July  6,  1889,  nor  in  the 
condition  of  the  several  estates  included  in  the  assign- 
ment, required  him  to  pay  them  in  full  from  the  indi- 
vidual assets  of  Phineas  Cadwell. 

VI.  The  facts  in  regard  to  the  fees  claimed  by  S. 
I.  King  and  Eoadifer  appear  to  be  substantially  as  fol- 
lows:    An  application  was  made  to  the 

*'  i^sforTOmov-  court  for  the  removal  of  Stephen  King  as 

al  of  assignee:  .  •  x    j     ^       v  •  tV    t 

resisunoe:  at-  assiguec.    It  was  Tcsisted  by  him,  S.  I. 

torney  fees.  °  .  -^  ' 

King  and  Roadif  er  acting  as  his  attorneys, 
and,  after  a  hearing,  was  dismissed.  There  is  no  sug- 
gestion in  the  record  that  the  assignee  acted  in  bad 
faith  in  the  matter,  nor  that  the  application  was  well 
founded ;  while  the  action  of  the  court  in  dismissing  it 
tends  to  show  that  it  was  without  merit.  The  services 
rendered  by  the  attorneys  were  worth  the  amounts 
claimed.  Since  the  services  were  rendered  to  defend 
the  right  acquired  by  the  assignee  through  the  assign- 
ment, from  an  unwarranted  attack  made  without  fault 
on  his  part,  we  think  the  compensation  therefor  should 
be  allowed  from  the  fund  in  his  hands  as  expenses 
incurred  in  protecting  the  interests  of  the  estate.  2 
Perry  on  Trusts,  section  910;  Burrill  on  Assignment, 
section  417. 

VII.  Complaint  is    made    of   the  compensation 
allowed  to  the  assignee.    In  regard  to  that  it  is  only 
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necessary  to  say  that  the  evidence  tends  to  show  that  the 
allowance  made  was  ample  for  the  services  rendered. 

The  conclusions  announced  dispose  of  all  material 
questions  presented  for  our  determination.  The  mat- 
ters in  controversy  are  so  distinct  and  separated  that 
our  judgment  will  be  final  as  to  so  much  of  the  action 
of  the  district  court  as  is  affirmed.  Two  thirds  of  the 
cost  of  the  appeal  will  be  taxed  to  the  appellant,  and 
one  third  to  the  appellee.  The  judgment  of  the  district 
court  in  disallowing  the  charges  of  S.  I.  King  and  H. 
H.  Roadifer  as  claimed  against  the  estate  of  the  Cad- 
wells  is  REVERSED;  in  all  other  respects  it  is  affirmed. 


Edith  J.  Henry,  Appellant,  v.  Sylvester  S.  Griffis 
et  al,j  Appellees. 

1.  Batatas  of  Decedents :    payment  of  bequests  :  oonversion  bt 

SXSGX7T0R  :  loss  CHARGEABLE  PRO  RATA  TO  SHARES  OF  BENEFICIARIES  : 

LIEN  UPON  REAL  ESTATE.  A  testator  having  two  sons  and  a  daughter, 
devised  all  of  his  real  estate  to  his  sons,  and  bequeathed  a  snm  of 
money  to  his  daughter,  the  will  providing  that,  if  the  personal  estate 
proved  insufficient  to  paj  the  bequest,  the  sons  should  make  good  the 
deficiency.  The  division  of  the  property  was  such  as  to  indicate  an 
intention  on  the  part  of  the  testator  to  divide  his  estate  equally 
among  his  three  children.  The  executor  qualified  with  S.,  one  of  the 
sons,  as  surety  on  his  bond,  and  thereafter  converted  all  of  the  pro- 
ceeds of  the  personal  estate  in  his  hands  to  his  own  use;  but  the  whole 
of  said  personal  estate  was  insufficient  to  pay  the  bequest  to  the 
daughter.  Held,  that  the  effect  of  the  will  was  to  create  a  lien  upon 
the  real  estate  devised  to  the  sons  for  the  amount  of  the  deficiency  in 
the  personal  estate  for  the  payment  of  the  bequest  to  the  daughter; 
that  the  loss  to  the  estate  on  account  of  the  conversion  of  the  execu- 
tor was  chargeable  to  the  estate,  and  should  be  borne  pro  rata  by  the 
beneficiaries  under  the  will;  and  that  the  share  of  said  loss  which 
was  chargeable  to  S.  was,  by  virtue  of  his  legal  obligation  under  the 
provisions  of  his  will,  a  lien  upon  the  real  estate  devised  to  S.  regard- 
less of  his  obligation  upon  the  bond  of  the  executor. 


:  :  :  .     The  will   being  of   record,    and 

being  the  basis  of  the  title  of  S.  to  the  real  estate  received  under  the 
will,  heldf  that  a  grantee  of  said  real  estate  took  the  same  subject  to 
the  liens  above  referred  to. 
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Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Wednesday,  Octobee  18, 1893. 

Action  to  set  aside  a  conveyance  of  real  estate. 
There  was  a  judgment  for  the  defendants,  and  the 
plaintiff  appeals. — Modified  and  affirmed. 

J.  D.  M.  Hamilton  and  D.  F.  Miller ,  Jr.,  for 
appellant. 

D.  F.  Miller^  6V.,  for  appellees. 

Granger,  J. — I.  R.  E.  Griffis  died  testate  on  the 
sixth  day  of  May,  1887,  leaving  surviving  him  three 
1  EOTATBsofde-  ^^ildren,    they  being  the    plaintiff,    the 
montofbS?^"    defendant  Sylvester  S.  Griffis,  and  Her- 
?2SoibT%x-  bert  L.  Griffis.    By  the  terms  of  his  wiU, 
Shwgeabie**     he  gave  to  Sylvester  S.  one  hundred  and 
sh2iS?5fbeii-   one  acres  of  land,  and  to  Herbert;  L.  one 
lien  upon  real   hundred  and  sixty  acres,  the  two  devises 
constituting    his  entire  real  estate.     To 
his  daughter,  the  plaintiff,  he  bequeathed  the  sum  of  five 
thousand,  six  hundred  dollars  with  the  following  provi- 
sion :  *  'If  there  is  not  personal  property  and  money  enough 
to  make  the  amount,  the  boys  is  to  pay  enough  to  make 
the  amount.  '^    One  John  BuUard  was  designated  in  the 
will  as  executor,  and  qualified  as  such.    The  sureties 
on  the  bond  of  the  executor  were  Sylvester  S.  Griffis 
and  one  A.  BuUard.     Sylvester  S.  Griffis  signed  the 
bond  on  the  seventeenth  day  of  October,  1887.     On  the 
twelfth  of  the  same  month  he  was  married  to  his  code- 
fendant,  Jennie    Griffis.     On  the  twentieth    day    of 
December,  1888,  Sylvester  S.  Griffis  made  to  his  wife  a 
conveyance  of  the  land  devised  to  him ;  the  considera- 
tion therefor  being  her  marriage  to  him,  in  pursuance 
of  an  antenuptial   contract.    On  the  eighth  day  of 
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April,  1890,  the  plaintiflE  obtained  against  Sylvester  S. 
Griffis  a  judgment  in  the  sum  of  two  thousand,  one 
hundred  dollars.  This  suit  is  to  cancel  the  convey- 
ance by  Sylvester  S.  GriflBs  to  Jennie  GriflSs,  and  sub- 
ject the  land  to  the  payment  of  the  judgment. 

To  a  proper  consideration  of  the  case,  it  is  impor- 
tant to  understand  the  character  of  the  claims  that 
make  up  the  amount  of  the  judgment.  The  record  is 
somewhat  obscure  in  some  respects.  The  following 
from  the  judgment  entry  in  that  case,  will  show  the 
necessary  facts: 

'*The  court  also  further  finds  that  on  the  twenty- 
fifth  day  of  April,  1889,  the  said  John  BuUard,  as  such 
executor,  made  a  report  of  his  doings  to  this  court,  and 
it  was  shown  by  said  report  that  he  had  in  his  hands 
four  thousand,  two  hundred  and  seven  dollars  and 
five  cents  as  such  executor,  and  as  further 
shown  by  certain  citation  proceedings  in  this 
court,  that  the  said  John  BuUard  had  appropriated  all 
of  said  funds  to  his  own  individual  use.  The  court 
further  finds  that  on  the  sixth  day  of  December,  1889, 
the  plaintiflE,  after  making  due  demand  for  the  legacy 
due  her  under  the  will  of  her  father,  upon  said  execu- 
tor, commenced  an  action  upon  the  executor's  bond 
in  this  court,  seeking  to  recover  the  amount  due  her 
thereunder,  and  that  said  proceedings  were  compro- 
mised, and  under  the  terms  of  the  compromise  the 
defendant  was  to  pay  to  this  plaintiflE  the  sum  of  one 
thousand,  two  hundred  dollars  and  that  said  executor, 
John  BuUard,  and  his  wife,  and  the  defendant  herein, 
made  and  executed  their  promissory  notes  to  the 
plaintiflE,  bearing  date  January  10, 1890,  payable  in  one, 
two  and  three  years,  in  the  sum  of  four  hundred  dol- 
lars each ;  and  it  is  also  further  found,  when  the  plain- 
ti&  accepted  said  notes,'it  was  expressly  understood  and 
agreed  that  the  said  defendant  would  secure  the  pay- 
ment thereof;  that  he  bad  been  requested  so  to  do^  but 

Vol.  89—35 
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refuses  to  give  the  plaintiflE  any  security,  and  the 
plaintiff  has  tendered  said  notes  back  to  the  defend- 
ant, and  he  has  declined  to  receive  the  same,  and  that 
said  notes  are  now  in  the  possession  of  the  plaintiff 
herein,  subject  to  the  defendant's  order  and  control.  It 
is  further  found  by  the  court  that  there  is  still  due  this 
plaintiff,  under  the  will  of  her  father,  which  has  been 
hereinbefore  referred  to,  and  as  coming  from  the  said 
defendant  under  the  provisions  thereof,  after  applying 
all  the  personal  property  found  in  the  hands  of  the  exec- 
utor, the  sum  of  seven  hundred  and  fifty  dollars  and 
that  she  has  made  demand  upon  said  defendant  for 
payment  thereof,  and  said  defendant  refused,  and  still 
refuses,  to  make  payment  to  her  of  said  amount.'^ 

It  will  be  seen  that  the  items  of  that  judgment  are, 
first,  one  thousand,  two  hundred  dollars,,  agreed  to  be 
secured  under  the  compromise  of  a  suit  on  the  execu- 
tor's bond,  and  seven  hundred  and  fifty  dollars,  being 
the  one  half  of  the  amount  remaining  due  the  plaintiff 
from  Sylvester  and  Herbert  because  the  * 'personal 
property  and  money"  were  not  suflScient  to  pay  the 
bequest  of  five  thousand,  six  hundred  dollars,  with, 
probably,  the  interest  on  the  two  items.  The  district 
court,  in  this  case,  decreed  that  part  of  the  judgment 
in  that  case  representing  the  seven  hundred  and  fifty 
dollars,  with  the  interest  thereon  since  August  5, 1891, 
a  lien  on  the  real  estate  in  question,  but  denied  such  a 
lien  as  to  the  remainder  of  the  judgment,  being  that 
part  representing  the  one  thousand,  two  hundred 
dollars  and  interest.  The  defendants  do  not  appeal, 
and  hence  the  controversy  is  as  to  the  right  of  the 
plaintiff  to  have  the  balance  of  the  judgment,  also,  a 
lien. 

It  will  be  well  to  first  consider  the  effect  of  the 
will  upon  the  real  estate  devised  to  Sylvester  for  the 
payment  of  any  deficiency  because  of  the  personal 
estate  being  insuflaci^nt  to  pay  the  bequest  to  the 
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plaintiff.  We  mean,  in  this  connection,  the  deficiency 
without  regard  to  the  defalcation  of  the  executor. 
The  district  court,  in  making  the  seven  hundred  and 
fifty  dollars  a  lien  on  the  real  estate,  must  have  applied 
a  rule  of  law  that  the  effect  of  the  will  was  to  create 
such  a  lien,  and  we  are  in  accord  with  that  view.  Of 
course,  such  a  purpose  on  the  part  of  the  testator  is 
only  to  be  inferred;  but  the  inference  must  be  a 
necessary  one,  to  effectuate  the  testamentary  intention, 
for  it  should  be  presumed  that  the  testator  designed 
that  his  estate,  rather  than  the  personal  property  of 
his  devisees,  should  stand  as  security  for  the  fulfill- 
ment of  his  bequests,  or,  in  other  words,  the  due 
execution  of  his  will.  Courts  should  not  and  will  not 
sanction  such  a  substitution,  as  security,  to  the 
prejudice  of  a  beneficiary,  in  the  absence  of  a  clear 
intention  on  the  part  of  the  testator.  The  conse- 
quences of  the  opposite  rule  are  manifest  in  this  case, 
where  the  substitution  of  personal  security  would  take 
from  one  beneficiary,  against  a  manifest  intention  of  a 
testator,  and  give  to  another.  In  cases  of  doubtful 
construction,  that  one  should  prevail  that  will  insure 
just  results,  and  preserve  a  fair  administration  of  the 
law. 

We  may  now  properly  consider  the  case  as  to  the 
one  thousand,  two  hundred  dollar  item,  and  it  is  to  be 
kept  in  mind  that  this  item  is  not  one  arising  out  of  a 
deficiency  of  the  personal  estate  to  meet  the  bequest  to 
the  plaintiff,  as  contemplated  by  the  testator,  but  it 
arises  out  of  a  loss  to  the  estate  by  the  misconduct  of 
the  executor  selected  by  the  testator  to  carry  out  the 
terms  of  his  will.  It  will  be  well  to  first  consider  how 
the  estate  should  be  affected  by  such  a  loss,  without 
reference  to  any  questions  pertaining  to  the  bond; 
that  is,  without  reference  to  the  suit  on  the  bond,  or 
the  fact  that  Sylvester  GriflBs  was  a  surety  thereon. 
Viewing  the  case  in  the  light  of  a  loss  of  upwards  of 


548  Henry  v.  Griffis.  [89  Iowa 

four  thousand  dollars  of  the  personal  estate,  from 
which,  under  the  terms  of  the  will,  the  bequest  to  the 
plaintiflE  was  to  be  paid,  would  a  just  construction 
entail  such  a  loss  entirely  upon  her,  or  upon  the 
devisees,  or  upon  alll  The  record  affords  some  reasons 
for  thinking  that  the  testator  intended  to  deal  with  his 
children  substantially  alike;  that  is,  to  give  to  them 
property  of  nearly  the  same  value,  and,  as  we  have 
said,  that  his  estate  should  be  security  for  the  observ- 
ance of  his  purpose.  It  seems  to  us  that  this  manifest 
intention  should  be  prominently  in  view,  in  solving 
the  problem  of  how  a  loss  to  the  estate  should  be  met. 
In  the  light  of  this  thought,  it  would  be  a  very  inequi- 
table rule  to  say  that,  if  the  entire  personal  estate  was 
lost  before  payment  of  the  bequest  to  the  plaintiff,  the 
sons  should  make  good  the  entire  amount,  and  save 
the  plaintiff  entirely  from  loss,  and  it  would  seem 
equally  inequitable,  with  the  same  facts,  to  say  that 
the  plaintiff  should  lose  all,  and  the  sons  take  the 
entire  estate.  It  would,  however,  seem  equitable  that 
the  estate  should  be  charged  with  such  a  loss,  and  that 
it  should  be  borne  pro  rata  by  the  beneficiaries  of  the 
will.  We  regret  that  we  are  without  precedent  to  aid 
us  in  the  solution  of  this  question,  because  of  its  par- 
ticular as  well  as  general  importance.  This  view  is 
not  in  harmony  with  either  contention,  appellant ^s 
claim  being  that  the  real  estate  should,  under  a  fair 
construction  of  the  will,  be  security  against  any  loss  to 
her;  and  that  of  the  appellees,  that  it  is  in  no  way 
liable.  We  may  now  see  how  the  situation  is  affected 
because  of  the  suit  on  the  executor's  bond,  the  settle- 
ment of  the  same,  the  suretyship  of  Sylvester  Griffis, 
and  the  conveyance  in  pursuance  of  the  antenuptial 
agreement. 

We  do  not  understand  from  the  record  that,  of  the 
defalcation,  more  than  one  thousand,  two  hundred  dol- 
lars (iue  from  Sylvester,  and   forming  a  part  of  the 
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judgment,  is  unsettled.  The  record  is  obscure  in  this 
respect.  The  entire  defalcation  seems  to  have  been 
adjusted  on  the  basis  of  notes  being  given  for  three 
thousand,  six  hundred  dollars,  one  third  of  which  was 
assumed  by  Sylvester,  and  is  the  one  thousand,  two 
hundred  dollars  included  in  the  judgment,  for  the 
payment  of  which  a  lien  on  the  land  is  now  sought.  It 
is  somewhat  significant  that  the  amount  thus  included 
in  that  payment  is  the  proportion  which  we  hold  should 
be  adjusted  by  Sylvester  as  his  proportion  of  the  loss  to 
the  estate  by  the  defalcation,  regardless  of  his  obliga- 
tion as  surety  on  the  executor's  bond  5  that  is,  it  is  the 
part  of  the  loss  for  which  his  proportion  of  the  property 
from  the  estate  stands  as  security.  Assuming,  as  we 
may,  that  other  parties  have  canceled  the  other  part  of 
the  defalcation  without  judgment  on  the  bond,  why 
should  we  not  assume  that  this  part  is  left  to  Sylvester 
as  his  legal  obligation  under  the  provisions  of  the  will? 
Such  a  conclusion  seems  to  us  both  reasonable  and 
just. 

II.  It  only  remains  for  us  to  consider  the  eflEect  of 
the  conveyance  to  the  defendant  Jennie  QriflBs  upon  the 
2. . :       lien  that  might  otherwise  attach  to  the 

'  •  land.  As  to  the  conclusion  in  this  respect, 
there  is  little  room  for  question.  Conceding  the  valid- 
ity of  the  antenuptial  agreement,  which  we  find  it 
unnecessary  to  decide,  it  was  made  in  full  view  of  the 
fact  that  Sylvester's  title  was  burdened  with  such  obli- 
gations as  might  arise  in  carrying  into  effect  the  pro- 
visions of  the  will;  that  is,  in  the  adjustment  of 
property  rights  between  legatees  under  the  terms  of 
the  will.  In  so  far  as  the  will  placed  the  land  in  the 
line  of  security  for  the  carrying  out  of  its  provisions, 
she  was  bound  to  take  notice,  for  the  will  was  the  basis 
of  title  for  Sylvester,  and  was  a  matter  of  record. 

The  suit  on  the  executor's  bond  was  concluded 
without  judgment,  and  there  has  been  no  adjudication 
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of  the  rights  of  the  parties  under  its  conditions,  nor 
does  this  case  involve  such  a  question. 

These  considerations  lead  to  the  conclusions  that 
the  decree  of  the  district  court  should  be  so  far  modified 
as  to  include  in  its  lien  the  entire  judgment  for  one 
thousand,  two  hundred  dollars,  and  interest.  This 
conclusion  has  the  charm  of  being  absolutely  just,  as 
between  the  parties,  and  not  permitting  a  transaction 
of  at  least  doubtful  integrity  to  place  the  property 
where  the  intent  of  the  testator  would  be  defeated. 
The  costs  of  this  suit  in  both  courts  will  be  taxed  to 
appellees.  The  judgment  of  the  district  court  is  mod- 
ified AND  AFFIBMBD. 


89  550! 

d98  43, 

J98  451 

89  5601 

106  218, 

105  375 


89  550 
•109  707 

89  5601 
115  m\ 

89  550| 
118  4851 

,    89"550| 

fi3i  m 


Samuel  Zwick,  Appellee,  v.  Gt.  W.  Johns,  Appellant. 

1.  Bstates  of  Decedents:  sleotion  of  widow  to  take  hokestead. 
Where  a  homestead  was  occupied  by  a  widow  and  her  minor  children 
for  nearly  six  years  after  the  death  of  her  husband,  held,  that  the  pre- 
sumption, arising  from  such  occupancy,  of  an  election  to  take  the 
homestead  for  life  in  lieu  of  her  distributive  share,  was  not  overcome 
by  evidence  that  she,  at  one  time,  commenced  proceedings  to  have 
her  distributive  share  set  off  to  her,  but  which  she  afterwards  aban- 
doned, and  determined  to  occupy  the  homestead  in  lieu  of  such  share; 
that  she  and  a  husband  by  a  subsequent  marriage  gave  a  quitclaim 
deed  to  the  land  as  security,  and  at  the  same  time  executed  a  mort- 
gage upon  the  nnassigned  dower  interest  of  the  wife,  and  that  the 
latter,  about  an  hour  before  she  died,  but  when  very  feeble,  promised 
one  to  whom  she  had  become  indebted  a  mortgage  upon  the  land. 

2.  :  homestead:  abaitdokment.    After   her   occupancy  of  the 


homestead  for  nearly  six  years,  the  wife  being  in  ill  health  and 
unable  to  attend  to  the  duties  of  the  farm,  she  and  her  husband  by 
the  subsequent  marriage,  sold  their  household  goods,  leased  the  farm 
for  two  years,  with  the  intention  of  returning  at  the  end  of  that  time 
and  again  occupying  the  homestead,  and  went  to  another  state, 
where  the  wife  died  in  less  than  a  year,  and  none  of  the  family 
returned  to  again  occupy  the  homestead.  Held,  that  the  homestead 
was  not  abandoned,  and  that  the  title  thereto  descended  to  the 
wife's  children. 
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3.  :  :  :  execution  sale:  estoppel.    The  fact  that 

the  defendant  purchased  the  premises  at  execution  sale  upon  the 
faith  of  said  lease  of  the  land,  and  the  removal  of  the  family  to  another 
state,  and  in  ignorance  of  any  claim  of  a  homestead  right  therein, 
heldf  not  to  operate  as  an  estoppel  against  the  plaintiffs  claim,  as 
guardian  for  the  minor  children  of  the  wife,  to  have  his  title  to  said 
property  quieted  as  against  the  defendant. 

Appeal  from   Cherokee  District  Court. — Hon.  Geobge 
W.  Wakefield,  Judge. 

Wednesday,  Ootobeb  18, 1893. 

Action  in  equity  to  quiet  title  to  certain  lands. 
From  a  judgment  and  decree  for  the  plaintiff,  the 
defendant  appeals. — Affirmed. 

Ernest  C.  Eerrick,  for  appellant. 

J.  D.  F.  Smithy  for  appellee. 

KiNNE,  J. — The    facts    of    this    case,    disclosed 

by  the  pleadings  and  evidence,  are  that  one  John  E. 

Smith  died  on  May  28,  1882,  seized  of 

1.  Estates  of  de-       .    ,  ,  -  ,        ,    .        ,,,,  i  . 

cedents:  eiec-  eighty  acres  of  land  m  Cherokee  county, 
to  take  home-  lowa.    Hc  left  a  widow,  Dena  A.  Smith, 

stead.  '  ' 

and  four  minor  children.  At  the  time  of 
his  death,  and  for  several  years  prior  thereto,  Smith 
and  his  family  had  lived  upon  and  occupied  said 
premises  as  their  homestead.  After  his  death  the 
widow  and  children  continued  to  occupy  said  land  as  a 
homestead  until  the  fall  of  1883,  when  the  widow  mar- 
ried one  Joseph  Prinkey.  After  that  they  all  occupied 
said  premises  as  their  home  until  early  in  1888,  when 
they  sold  all  of  their  personal  property,  except  bedding, 
and  went  to  Freeport,  Illinois,  and  none  of  them  ever 
returned  to  this  state.  Mrs.  Prinkey  died  at  Freeport 
in  the  fall  of  1888,  leaving  surviving  her  the  four  said 
minors  and  her  husband.  The  plaintiff  was  appointed 
in  this  state  as  the  guardian  of  said  minors,  and  brings 
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this  action  to  restrain  the  defendant  from  interfering 
with  his  possession  of  the  premises  in  question.  Mrs. 
Prinkey  and  her  husband,  prior  to  leaving  Iowa, 
became  indebted  to  the  defendant.  He  reduced  his 
claim  to  judgment,  caused  an  execution  to  issue  thereon, 
and  thereunder  sold  an  undivided  one  third  of  said 
eighty  acres  of  land,  and  in  due  time  received  a  sheriff's 
deed  therefor.  It  is  averred  in  the  petition  that  Mrs. 
Prinkey  never  elected  to  take  any  portion  of  said  land 
as  her  property  in  fee  simple,  but  occupied  the  same  as 
a  homestead.  The  answer  denies  that  allegation  of 
the  petition,  and  alleges  that  prior  to  the  levy  of  the 
defendant's  attachment  Mrs.  Prinkey  and  her  husband 
had  abandoned  the  premises  as  a  homestead.  It  is  also 
claimed  that  the  defendant  acted  thereon,  and  without 
any  notice  of  any  claim  of  a  homestead  right  by  either 
Mrs.  Prinkey  or  her  husband.  That  the  defendant,  in 
good  faith,  purchased  the  land  at  execution  sale,  and 
that  thereby  the  plaintiff  is  estopped  to  claim  the  same. 
The  facts  touching  the  alleged  abandonment  of  the 
homestead  are  that  in  1884  the  widow  filed  her  petition 
in  the  circuit  court  of  Cherokee  county,  asking  to  have 
her  distributive  share  in  said  real  estate  set  off  to  her; 
that  afterwards  she  changed  her  mind,  and  abandoned 
said  proceedings,  and  determined  to  occupy  the  home- 
stead in  lieu  of  such  distributive  share ;  that  she  so  told 
her  counsel  and  various  relatives ;  that  in  August,  1887, 
she  and  her  husband  quitclaimed  all  their  right  and 
interest  in  the  land  to  one  Groff ,  said  deed  being  in  fact 
made  as  security  for  a  debt.  At  the  same  time  they 
executed  a  mortgage  on  the  unassigned  dower  interest 
of  Mrs.  Prinkey  in  the  eighty  acres  to  the  same  party 
to  secure  the  payment  of  a  note.  In  the  spring  of 
1888,  Mrs.  Prinkey  was  suffering  from  disease  to  such 
an  extent  as  to  be  unable  to  perform  her  work  upon 
the  farm,  and  she,  acting  in  her  own  right  and  as 
guardian,  leased  the  land  to  Joseph  M.  Smith  for  a 
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term  of  two  years.  The  family  then  disposed  of  all 
their  personal  property,  except  bedding,  and  went  to 
Freeport,  with  the,  intention  of  having  Mrs.  Prinkey 
placed  under  medical  treatment,  and  expecting  and 
intending,  when  she  recovered,  and  at  the  termination 
of  the  lease,  to  return  to  and  again  occupy  the  farm  as 
their  homestead.  While  in  Freeport  she  grew  worse, 
and  died  in  the  fall  of  1888.  During  her  stay  in  Free- 
port,  and  but  an  hour  before  she  died,  she  told  one 
Ball,  to  whom  she  had  become  indebted,  that  she  would 
give  him  a  mortgage  on  her  interest  in  this  land  to 
secure  him.    The  mortgage  was  never  executed. 

I.  Two  questions  are  presented  for  our  determina- 
tion: First,  did  the  acts  of  Mrs.  Prinkey  show  an  elec- 
tion on  her  part  to  take  a  homestead  in  the  land  in  lieu  of 
her  distributive  share!  and,  second,  if  she  did  so  elect, 
did  she  afterward  abandon  the  homestead?  Under  Code, 
section  2440,  Mrs.  Prinkey  became  entitled  to  have  set 
apart  to  her  as  the  widow  of  Smith  one  third  in  value 
of  the  land  of  which  he  died  seized.  Under  section 
2007  she  had  the  right  to  continue  to  occupy  the  home- 
stead until  it  was  otherwise  disposed  of  according  to 
law;  and  under  section  2008  she  might  elect  to  retain 
the  homestead  for  life  in  lieu  of  her  distributive  share 
in  her  deceased  husband's  real  estate.  Now,  what  acts 
will  constitute  such  an  election!  We  do  not  deem  it 
necessary  to  review  the  many  cases  touching  this  ques- 
tion, for  the  reason  that  this  court,  in  a  recent  case, 
has,  after  full  consideration  of  them,  established  a  rule, 
which  we  think  is  well  supported  in  reason  and 
authority,  as  to  what  occupancy  of  the  homestead  will 
be  considered  an  election  to  take  a  homestead  for  life 
in  lieu  of  a  distributive  share.  This  rule  as  laid  down 
in  Egbert  v.  Egbert,  85  Iowa,  525,  is  that  when,  under 
all  the  circumstances,  the  survivor  has  occupied  the 
homestead  for  a  reasonable  time  in  which  to  make  an 
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election  ander  the  statute,  and  has  failed  to  have  the 
distributive  share  set  apart,  or  otherwise  made  an 
election,  the  presumption  of  an  election  from  such 
occupancy  arises.  Such  presumption  will  then  prevail, 
unless  overcome  by  proof  showing  election  to  the  con- 
trary. Under  this  rule  it  must  be  held  that  the  surviv- 
ing wife  in  this  case  had  elected  to  retain  the  home- 
stead for  life  in  lieu  of  her  distributive  share  of  her 
deceased  husband  Smith's  estate.  Smith  died  in  May, 
1882.  There  was  at  that  time  nothing  in  the  physical 
condition  of  his  surviving  wife,  nor  in  her  surroundings, 
which  in  any  way  prevented  her  exercising  her  election 
within  a  reasonable  time  after  his  death.  She  remarried 
in  1883,  and  occupied  the  premises  as  a  homestead 
until  Febraary,  1888,  and  was  in  fact  thereafter  in  the 
possession  and  occupancy  of  the  premises  by  her  tenant 
until  her  death  in  the  fall  of  the  same  year.  She  had 
once  begun  proceedings  to  have  her  distributive  share 
set  apart  to  her,  but  had  changed  her  mind,  and  aban- 
doned them.  She  had  executed  a  deed  of  the  premises 
as  security.  She  executed  a  mortgage  on  her  undivided 
share  to  secure  a  debt,  and  just  before  her  death  she 
proposed  to  mortgage  her  interest  in  the  land.  Are 
such  facts  sufficient  to  show  an  election  contrary  to 
that  presumed  from  her  occupancy  of  the  land  for  six 
years  after  her  husband's  death  t  We  think  not.  The 
fact  that  she  had  at  once  commenced  proceedings  to 
have  her  share  set  apart  to  her,  and  had  abandoned 
the  same,  after  being  fully  advised  of  her  rights,  and 
determined  to  retain  her  homestead  right  is  a  cogent 
reason  for  believing  that  she  did  not  thereafter,  even  by 
executing  the  deed  and  mortgage,  intend  to  take  a  dis- 
tributive share.  It  must  be  remembered,  when  these 
instruments  were  executed  she  was  in  feeble  health ;  it 
was  only  about  a  year  before  her  death.  Nor  do  we 
give  much  weight  to  the  fact  that  an  hour  before  her 
death  she  was  proposing  to  mortgage  her  interest  in  the 
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land.  Such  evidence,  even  if  admissible,  is  of  little 
force,  inasmuch  as  it  appears  she  was  near  dissolution, 
and  not  able  to  speak  above  a  whisper.  The  evidence 
shows  that  after  she  abandoned  the  suit  which  she  had 
commenced  to  have  her  distributive  share  set  apart,  she 
always  expressed  herself  as  intending  to  take  the  home- 
stead; that  she  left  the  farm  only  because  forced  to  do 
so  by  reason  of  ill  health ;  that  she  leased  it,  acting  for 
herself  in  the  manner  chosen.  We  can  not  review  all 
of  the  evidence,  but,  from  a  careful  examination  of  all 
of  it,  we  are  satisfied  that  the  presumption  of  an  election 
to  take  the  homestead  which  arises  from  occupancy,  has 
not  been  overcome  by  evidence  of  an  election  to  take  a 
distributive  share.  This  case  is  clearly  distinguishable 
from  Wilcox  v.  WilcoXj  ante,  page  388.  In  that  case 
an  election  to  take  the  distributive  share  had  in  fact 
been  made,  and  it  was  sought  to  withdraw  it  after  the 
widow  had  mortgaged  such  share.  It  was  held  she 
could  not  thus  defeat  the  mortgage  security. 

II.  Was  the  homestead  abandoned!  The  evidence 
is  without  conflict  that  Mrs.  Prinkey  and  the  family 

intended  to  return,  at  least  by  the  time  the 

J. :  home-      Icase  cxpircd.     The  removal  to  Freeport 

do^^ent^'     was  for  a  temporary  purpose,  to  be  treated 

for  the  disease  with  which  Mrs.  Prinkey 
was  afflicted.  There  was  a  fixed  and  definite  intention 
to  return  to  the  homestead,  which  was  only  defeated  by 
the  death  of  Mrs.  Prinkey.  We  discover  no  sufficient  evi- 
dence to  show  an  abandonment.  We  need  not  cite  cases, 
as  the  facts  in  each  case  are  different,  and  each  must, 
in  a  large  measure,  be  determined  upon  its  own  facts. 

III.  The  decree  below,  finding  title  to  the  premises 
in  controversy  in  the  minor  heirs  of  John  R.  Smith,  as 

in  all  other  respects,  is  correct.  The  claim 

^  ^ciui^n     '  of  estoppel  is  without  merit.     There  was 

saie.estoppe.  jjq  ^yj^^jj^^  ^q  show  that  the  defendant 

was  misled  into  doing  any  act  in  connection  with 
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acquiring  a  deed  to  the  land  by  any  act  or  statement  of 
Mrs.  Prinkey.  The  mere  fact  that  he  knew  that  she 
had  leased  the  land  and  moved  to  another  state,  and 
that  he  was  ignorant  of  any  claim  of  homestead  right 
therein,  can  not  be  held  to  work  as  an  estoppel  to  the 
plaintiff's  claim.    Affibmed. 


John  P,  Neaby,  Appellee,  v.  H.  B.  Jones,  Appellant. 

1.  Boundaries:  proceeding  before  oommissiokirs:  suffioiekcy  op 
NOTICE.  The  proceedings  of  commissioners  appointed  by  a  court  to 
establish  boundaries  will  not  be  held  void  beoaose  of  the  failure  to 
give  formal  notice  of  the  sorvey  and  bearing  to  a  party  in  interest, 
where  it  appears  that  such  party  and  one  of  his  attorneys  knew,  when 
testimony  was  being  taken,  and  testified  before  the  commission,  that 
they  declined  to  famish  other  evidence,  though  requested  to  do  so, 
and  that  the  attorney  was  with  the  commissioners  when  the  survey 
was  made. 

2.  : :  survey:  evidence.  Upon  proceedings  before  com- 
missioners to  fix  the  boundary  between  twa  city  lots,  evidence 
having  been  introduced  showing  that  one  of  the  comers  of  the  block 
in  which  the  lots  were  situated  had  never  been  lost  or  in  dispute,  and 
the  commissioners  tested  the  location  of  the  comer  by  measurements 
and  alignments  to  original  comers  not  in  dispute,  which  showed  that 
the  comer  was  correctly  located,  held,  that  the  commissioners  were 
justified  in  making  such  corned  the  starting  point  of  their  survey, 
and  that  the  survey  was  not  subject  to  objection  because  a  certain 
comer  marked  by  a  permanent  monument  was  not  made  the  starting 
point,  though  in  such  event  a  different  result  would  have  been 
obtained. 

3.  :  estoppel.    Although  the  defendant  had  once  moved' his 

building  to  a  location  that  he  supposed  was  wholly  upon  his  own  lot, 
held,  that  the  plaintiff  was  not  thereby  estopped  from  claiming  that 
such  building  rested  partly  upon  his  lot. 

4.  :  :  COSTS.    In  view  of  the  evidence  as  to  the  comers  in 

question,  held,  that  one  half  of  the  costs  of  the  proceeding  was 
properly  taxed  to  each  party. 

Appeal  from  Palo  Alto  District  Court. — ^HoN.  Geobgb 
H.  Gabb,  Judge. 

Wednesday,  Octobee  18,  1893, 
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Pboceeding  to  establish  a  lost  corner.  There  was 
a  jadgment  and  decree  for  the  plaintiff ^  and  the  defend- 
ant appeals. — Affirmed.  * 

SopeVj  Allen  &  Morlingj  for  appellant. 

Thos.  0^  Connor y  for  appellee. 

EiNNE,  J. — This  action  was  originally  ejectment 
for  the  possession  of  a  strip  of  land  on  the  boundary 
between  lots  7  and  8  in  block  37  of  Corbin  &  Lawler's 
plat  of  the  town  of  Emmetsburg,  Iowa.  The  plaintiff 
owns  lot  7,  and  the  defendant  owns  lot  8,  which  lies 
directly  south  of  lot  7;  the  defendant  has  a  store 
building  and  barn  on  his  lot,  and  it  is  alleged  that  they 
encroach  upon  the  plaintiff's  lot.  The  defendant 
denies  that  the  buildings  are  on  the  plaintiff's  lot,  and 
avers  that  the  corner  between  these  lots,  and  other 
corners  in  the  east  half  of  block  37,  are  lost  or  in  dis- 
pute, and  asks  that  the  owners  of  the  other  lots  in  the 
east  half  of  said  block  be  brought  in,  and  commission- 
ers be  appointed  to  make  a  survey  and  establish 
comers  as  provided  by  the  statute,  which  was  done. 
The  commissioners  filed  their  report.  The  defendant 
filed  exceptions  thereto;  also  a  motion  to  reject  the 
report.  The  exceptions  and  motion  were  overruled. 
The  defendant  then  filed  a  motion  to  modify  the 
report,  and  for  judgment,  which  was  also  overruled. 
Judgment  was  then  entered  confirming  the  report 
of  the  commissioners,  from  which  this  appeal  is 
taken. 

I.  It  is   contended  that  the  defendant  was  not 

notified  of  the  meeting  of  the  commission,  the  survey,  or 

1.  BouifDABiM:      taking  of  evidence,  and  hence  the  proceed- 

ES?S?l1l?m-      ings  were  void.    The  statute  makes  no  pro- 

rafflcVeno?'      visiou   for  such    a  notice.     Chapter    8, 

of  nouoe.       ^^^  ^^  ^^^  Fifteenth  General  Assembly. 
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In  Nesselroad  v.  Parish ^  52  Iowa,  269,  271,  this  same 
question  was  raised,  and  it  was  held  that,  as  the  statute 
did  not  provide  for  notifying  the  parties  of  the  time  of 
making  the  survey,  notice  could  not  be  considered  as 
jurisdictional.  Counsel  for  the  appellant  with  much 
force  insists  that  notice  is  jurisdictional. 

As  we  view  this  case,  we  are  not  called  upon  to 
review  that  question.  The  object  of  notice,  even  if 
required  in  such  cases  would  be  to  advise  the  party  as 
to  the  fact  that  the  commissioners  were  about  to  make 
a  survey,  and  take  evidence,  so  that  an  interested  party 
might  be  present,  if  he  desired,  and  produce  any  evi- 
dence he  might  have  which  might  tend  to  show  the 
exact  location  of  the  corner  or  line  in  controversy.  If 
this  opportunity  was  open  to  the  defendant,  and  if  he 
knew  when  the  survey  was  to  be,  or  was  being,  made, 
and  if  he  had  a  reasonable  opportunity  to  introduce 
his  evidence  before  the  commissioners,  then  the  pur- 
pose and  effect  of  a  notice  would  have  been  accom- 
plished. It  is  not  claimed  that  any  formal  notice  was 
served.  It  is  not  denied  that  the  defendant  and  one  of 
his  attorneys  testified  before  the  commission.  From 
the  testimony  taken  upon  the  hearing  on  the  exceptions 
and  motion  it  appears  that  the  defendant's  attorney 
knew  the  commissioners  were  at  work  making  the 
survey,  and  was  with  them  some  of  the  time;  that  both 
he  and  the  defendant  knew  when  testimony  was  being 
taken ;  that  the  defendant  was  advised  by  the  commis- 
sioners that  they  wanted  him  to  produce  his  testimony; 
that  he  refused  because  his  attorney  was  not  there. 
There  is  some  contention  as  to  what  time  in  the  even- 
ing it  was  that  the  defendant  was  notified  to  bring  his 
witnesses;  and,  if  it  be  conceded  that  the  hour  was 
unreasonable,  it  sufficiently  appears  that  the  defendant 
could  have  introduced  his  witnesses  the  next  day,  if  he 
had  desired  so  to  do.  We  conclude,  then,  that  the 
defendant  had  information  of  all  the  proceedings. 
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n.  Notwithstanding  our  conclusion,  if  it  appeared 
that  material  evidence  had  been  omitted,  to  the  preju- 
1.  — :  — :  dice  of  the  defendant,  we  should  feel  it 
deSoeT*  *^ '  our  duty  to  reverse  the  case.  Under  our 
holding  in  Williams  v.  Tschantz^  88  Iowa,  126,  that 
this  is  a  proceeding  to  fix  the  true  line,  and  determine 
the  rights  of  the  parties  not  only  with  reference  to  the 
location  of  the  government  corners,  but  as  to  the  lines 
.  as  they  may  have  been  established  by  adverse  posses- 
sion, or  by  acts  of  acquiescence  of  the  parties,  it  becomes 
important  that  all  parties  in  interest  should  have  rea- 
sonable opportunity  to  be  heard  in  person  and  through 
their  witnesses. 

Was  material  evidence  omitted,  to  the  defendant's 
prejudice?  We  think  not.  It  is  objected  that  the 
starting  point  of  the  survey  was  from  an  iron  pin  at 
the  southeast  comer  of  block  37.  It  is  said  the  fact 
that  the  pin  is  located  at  the  original  corner  is  in  dis- 
pute. No  one  disputes  it,  except  McCarthy,  and  he 
testifies  with  reference  to  it  that  when  he  and  Harrison 
put  the  iron  pin  there  ^*he  would  not  say  whether  we 
found  the  old  stake,  but  my  recollection  is  we  found 
the  old  pieces  of  wood,  but  don't  know.''  Harrison 
testifies  that  that  corner  had  always  been  preserved  and 
maintained,  by  a  stake  at  first,  and  afterwards  by  an 
iron  pin;  and  that  he  has  owned  lot  11,  the  southeast 
comer  lot  in  the  block,  ever  since  the  block  was  platted. 
He  says,  **The  southeast  corner  of  the  block  has  never 
been  lost  or  destroyed  or  in  dispute."  The  commis- 
sioners, in  addition  to  the  evidence  as  to  the  pin  being 
at  the  southeast  corner  of  the  block,  tested  the  location 
of  the  pin  by  measurements  and  alignments  to  the 
northeast  corner  of  block  57  to  the  southwest  corner  of 
lot  11  in  block  37,  all  of  which  points  were  original 
comers,  as  is  shown  by  the  testimony. 

It  is  insisted  that  the  starting  point  should  have 
been  the  section  corner  one  square  north  of  block  37, 


560  Neaby  v.  Jones.  [89  Iowa 

which  is  marked  by  a  permanent  monument,  and  that 
a  survey  so  made  would  fix  the  corner  in  dispute 
between  the  buildings  of  the  plaintiff  and  defendant, 
and  several  inches  north  of  the  point  fixed  by  the  com- 
missioners. It  is  evident  that  the  starting  point  of  the 
survey  made  by  the  commissioners  was  not  only  estab- 
lished by  the  testimony  as  being  the  precise  location  of 
the  southeast  comer  of  the  block  as  originally  surveyed, 
but  the  tests  adopted  measuring  and  aligning  to  other 
undisputed  corners  showed  that  the  pin  was  in  fact  at 
the  southeast  corner  of  block  37.  We  do  not  know  of 
any  rule  that  would  compel  the  commissioners  to  resort 
to  every  known  test  to  ascertain  the  correctness  of  the 
starting  point;  and  when,  as  in  this  case,  the  correct- 
ness of  the  initial  point  was  not  only  ascertained  from 
the  testimony,  but  made  certain  by  proper  measure- 
ments and  alignments  from  three  other  known  and 
undisputed  original  corners,  it  would  seem  that  it 
should  be  sufficient. 

Counsel  argue,  if  the  tests  were  right,  the  point  of 
commencement  must  have  been  wrong,  because  they 
found  a  surplus  *'on  the  east  side  of  the  east  half  of 
ninety-one  hundredths  feet,  while  on  the  west  line 
of  the  east  half  it  is  only  fifty-five  hundredths,  a  differ- 
ence of  thirty-six  hundredths  in  one  hundred  and 
twenty-nine  and  five  tenths  feet."  Such  a  result 
does  not  necessarily  follow.  Grout,  one  of  the  com- 
missioners, testifies  touching  this  surplus,  over  the 
twenty-four  feet,  as  follows:  ^'Originally  these  lots 
were  supposed  to  be  twenty-four  feet.  That  was  the 
intention ;  but  the  ground  was  rolling,  and  considera- 
ble grass.  Harrison  was  very  anxious  to  get  these 
corners  and  measurements  exact.  We  had  a  link  chain, 
which  you  can't  depend  on  hardly  an  hour  at  a  time. 
We  used  our  twenty-four  foot  measure  after  we  got  the 
two  hundred  and  sixty-four  feet  with  the  link  chain. 
Then  we  made  measurements,  and  set  the  pins  out  at 


Oct.  1893]  Cameron  v.  Kapinos.  561 

twenty-four  feet.  Frequently  a  discrepancy  would  be 
found  at  the  last  measurement;  then  the  rule  was  to 
distribute  that  with  each  one  of  these  pins  as  we  went 
back.    The  block  corners  were  tested,  most  of  them.*' 

III.  It  is  said  the  plaintiff  should  be  estopped 
from  now  claiming  that  the  defendant's  building  is  on 

his  lot,  as  in  1887  the  defendant  moved 
t.  :  estoppe .  j^.^  i)uilding,  SO  that  he  supposed  it  was 
all  on  his  own  lot.  We  see  no  reason  why  the  plaintiff 
should  be  estopped  from  making  his  present  claim. 

IV.  The  owners  of  five  other  lots  in  block  37  were 
made  parties  to  this  proceeding,  and  it  is  insisted  that 
^ . .       they  should  pay  their  proportionate  share 

^^•^  of  the  costs.     In  view  of  the  testimony  as 

to  the  corners  of  these  lots  found  by  the  commissioners, 
we  think  the  court  did  not  err  in  taxing  one  half  of  the 
costs  to  each  party.  On  a  careful  reading  of  all  the 
evidence,  we  are  impressed  with  the  belief  that  all  par- 
ties in  interest  have  been  fully  heard,  and  that  the 
result  reached  by  the  district  court  is  just.  We  do  not 
think  that  the  defendant's  rights  have  been  in  any  way 
prejudiced  by  the  manner  in  which  the  proceedings 
before  the  commissioners  were  conducted. 
The  judgment  below  is  affirmed. 


89   561 
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M.  J.   Camebon,  Appellant,    v.  Lena  Kapinos, 
Appellee. 

.  Liquor  Nuisanoe:  violation  op  injunction:  contempt:  action 
TO  MAKE  FINE  A  UEN  ON  REAL  ESTATE:  PARTIES.  Where  an  action 
to  enjoin  a  liquor  nuiBanoe  was  properly  brought  in  the  name  of  a 
oitisen  of  the  county,  such  citizen  may  maintain  an  action  to  make  a 
fine,  imposed  for  the  violation  of  the  injunction  issued  in  the  former 
action,  a  lien  upon  the  real  estate  where  such  nuisance  was  mMn* 
tained  with  the  consent  of  the  owner. 

Vol.  89—36 
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2.   :  :  :  .    Under  the  provisions  of  section  12, 

chapter  66,  of  Acts  of  the  Twenty-first  General  Assembly,  making  all 
fines  and  costs  assessed,  or  judgments  rendered,  of  any  kind,  against 
any  person  for  any  violation  of  an  injunction  against  the  use  of  prem- 
ises for  the  unlawful  sale  of  intoxicating  liquors,  a  lien  upon  premises 
used  for  such  purpose,  with  the  knowledge  of  the  owner  thereof  or 
his  agent,  held,  that  a  fine  imposed  in  a  contempt  proceeding  for  the 
violation  of  an  injunction,  together  with  the  costs  of  such  proceeding, 
were  enforcible  against  premises  used  for  such  purpose  by  the  agent 
of  the  owner,  and  with  her  knowledge,  though  she  was  not  a  party  to 
the  contempt  proceeding. 

Appeal  from  WinnesJiieJc  District  Court. — Hon.   L.  0. 
0ATCH,  Judge. 

Wednesday,  October  18,  1893. 

Proceeding  in  equity  to  subject  real  estate  owned 
by  a  wife  to  the  payment  of  a  fine  and  costs  adjudged 
in  a  contempt  proceeding  against  the  husband.  A 
demurrer  to  the  petition  was  sustained,  and  the  plaintiflE 
appeals . — Reversed. 

John  B.  Kaye^  for  appellant. 

E.  R.  Acers  and  L.  L.  Ainsworthy  for  appellee. 

Kinne,  J. — In  1887  in  an  action  in  the  Winneshiek 
district  court  wherein  this  plaintiff  was  the  plaintiff, 
and  this  defendant  and  one  Frank  Kapinos,  her  hus- 
band, and  lots  1,  2,  3,  and  the  buildings  thereon,  in 
the  village  of  SpillvjJle,  in  the  said  county,  were 
defendants,  a  temporary  writ  of  .injunction  issued, 
enjoining  the  defendant,  Lena  Kapinos,  from  keeping, 
using  and  occupying  said  premises  and  the  buildings 
thereon  for  the  purpose  of  'keeping,  selling,  giving 
away  or  storing  therein  intoxicating  liquors  in  viola- 
tion of  law,  and  restraining  and  enjoining  the  said 
Frank  from  selling  or  giving  away,  or  keeping  for  the 
purpose  of  sale,  gift  or  disposal  on  said  premises  or  in 
the  buildings  thereon,  any  intoxicating  liquors  in  vio- 
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lation  of  law.  The  writ  was  duly  served  on  April  22, 
1887.  The  petition  in  that  action  charged  Lena 
Kapinos  to  be  the  owner  of  the  premises  therein 
described.  At  the  August,  1887,  term  of  said  court  a 
decree  was  entered  declaring  said  premises  to  be  a 
liquor  nuisance,  and  finding  that  said  Lena  Kapinos 
was  the  owner  of  the  premises,  and  knowingly  per- 
mitted Frank  Kapinos  to  use  the  same  for  the  unlawful 
sale  and  keeping  of  intoxicating  liquors;  also,  ordering 
the  nuisance  abated,  and  the  injunction  made  per- 
petual. It  is  charged  in  the  petition  in  this  case  that 
said  Lena  has  ever  since  been,  and  still  is,  the  owner 
of  said  premises;  that  between  June  10,  1890,  and 
May  12,  1891,  the  said  Frank  Kapinos,  in  viola- 
tion of  law  and  of  said  decree  and  writ,  used  said 
premises  for  sale  therein,  and  storing  therein  intoxica- 
ting liquors,  and  selling  the  same  therein  and  thereon, 
both  by  himself  and  agents;  that  on  May  18,  1891,  the 
plaintiflE  filed  in  court  his  affidavit  charging  said  Frank 
Kapinos,  the  husband  and  agent  of  this  defendant, 
with  having  sold,  between  said  dates,  intoxicating 
liquors  on  said  premises  to  various  pei*sons  in  violation 
of  law,  and  with  keeping  intoxicating  liquors  thereon 
with  intent  to  sell  the  same  unlawfully;  that  at  the 
May  term,  1891,  of  said  court,  on  said  hearing,  against 
said  Frank  Kapinos  for  contempt,  and  on  July  3, 1891, 
judgment  was  rendered  finding  him  guilty,  and  impos- 
ing a  fine  of  seven  hundred  dollars  and  costs.  It  is  also 
averred  that  said  fine  was  imposed  on  Frank  Kapinos 
for  selling,  storing  and  keeping  for  sale  intoxicating 
liquors  on  said  premises  with  the  knowledge  of  this 
defendant,  and  that  no  part  of  the  fine  has  been  paid. 
The  prayer  is  that  the  judgment  and  fine  be  decreed  a 
lien  upon  said  premises.  The  defendant  demurred  to 
the  petition  on  the  grounds,  firsts  that  the  plaintiff  has 
no  legal  capacity  to  sue;  second^  that  the  facts  stated 
do  not  entitle  the  plaintiff  to  the  relief  demanded, 
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The  demurrer  was  sustained,  the  plaintiff  excepted, 
and  elected  to  stand  on  his  petition,  and  appeals. 

I.   The  first  ground  of  the  demurrer  goes  to  the  ques- 
tion of  the  capacity  of  the  plaintiff  to  sue.    The  statutes 
1.  LiQuoB  nni-     uuder  which  the  action  of  Cameron  v.  Frank 
tSfof  fijimc-  Kapinos  and  Lena  Kapinos  was  brought 
tempt :?cuoii    provide  that  any  citizen  residing  in  the 

to  make  flue  a  .  <■  i  •  *  •   j. 

lien  on  real  es-  couuty  whcrc  a  liquor  uuisauce  exists, 
may,  after  notice  or  information  of  such 
nuisance  given  to  the  county  attorney,  and  neglect  or 
refusal  by  him  to  bring  suit,  institute  and  prosecute,  in 
the  name  of  the  state,  an  action  in  equity  to  enjoin  the 
nuisance,  or  he  may  institute  such  an  action  in  his  own 
name.  Chapter  143  of  Acts  of  the  Twentieth  General 
Assembly;  chapter  66  of  Acts  of  the  Twenty-first  Gen- 
eral Assembly.  In  either  event  it  is  held  that  the  action 
so  instituted  is  of  a  public  nature,  and  for  the  public 
benefit.  Littleton  v.  Fritz ^  65  Iowa,  488,  495;  Apple- 
gate  V,  WinebrenneVj  66  Iowa,  67,  68;  Geyer  v.  Dottg- 
lasSj  85  Iowa,  93.  In  Conley  v.  Zerber^  74  Iowa,  699, 
700,  it  is  held  that  the  right  thus  conferred  by  statute 
upon  the  citizen  is  a  mere  naked  right  to  maintain  the 
action ;  that  the  citizen  is  permitted  to  maintain  the 
action  for  the  public  benefit.  In  Dickinson  v.  Eichom^ 
78  Iowa,  710,  it  is  said  that  in  such  cases  **  the  plaintiff, 
as  a  citizen  of  the  county,  stands  for  and  represents  the 
public."  We  have  held  that  a  proceeding  in  such  cases 
to  punish  for  a  contempt  is  properly  brought  under  the 
title  of  the  equity  case.  Manderscheid  v.  District  Court 
of  Plymouth  Co.,  69  Iowa,  240,  242.  It  follows,  then, 
that  in  a  proceeding  to  make  the  fine  imposed  in  the 
contempt  proceeding  a  lien  upon  real  estate  of  one  who 
knowingly  permits  her  premises  to  be  used  in  thus  vio- 
lating the  law,  and  the  order  or  mandate  of  the  court, 
it  is  proper  that  the  same  person  be  the  plaintiff  as  in 
the  original  equity  action  and  in  the  contempt  proceed- 
ing.   This  ^ctioB  is  9nly  a  proceeding  pu  behalf  of  the 
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state,  by  the  citizen,  to  enforce  the  collection  of  the  fine 
imposed  in  the  contempt  proceeding,  and  we  see  no 
reason  for  holding  that  he  is  not  a  proper  party 
plaintiflE. 

II.  The  other  ground  of  demurrer  attacks  the  suflB- 
ciency  of  the  petition.  By  the  Acts  of  the  Twenty-first 
J  . .         General  Assembly,  chapter  66,  section  12, 

*      •         it  is  provided: 

**For  all  fines  and  costs  assessed,  or  judgments 
rendered,  of  any  kind  against  any  person  for  any  vio- 
lation of  the  provisions  of  this  chapter,  or  costs  paid  by 
the  county  on  account  of  such  violations,  the  personal 
and  real  property  *  *  *  as  well  as  the  premises 
and  property  personal  or  real,  occupied  and  used  for 
the  purpose,  with  the  knowledge  of  the  owner  thereof, 
or  his  agent,  by  the  person  manufacturing  or  selling, 
or  keeping  with  intent  to  sell  intoxicating  liquors  con- 
trary to  law  shall  be  liable,  and  all  such  fines,  costs, 
and  judgments  shall  be  a  lien  on  such  real  estate  until 
paid.^' 

The  petition  alleges,  in  substance,  that  in  the  con- 
tempt proceedings  it  was  charged  that  in  making  the 
sales  for  which  Frank  Kapinos  was  adjudged  to  be  in 
contempt  he  acted  as  the  agent  of  the  defendant 
therein,  and  that  said  sales  were  made  with  her  knowl- 
edge. As  will  be  seen  from  the  statement  of  facts, 
every  fact  necessaiy  to  fix  the  liability  of  the  property 
of  the  defendant  herein  for  the  fine  imposed  in  the  con- 
tempt proceedings,  as  well  as  the  costs  thereof,  is  fully 
alleged. 

Appellee  urges  that  Lena  Kapinos  was  not  a  party 
to  the  contempt  proceedings,  and  hence  she  can  not  be 
bound  thereby.  This  is  not  an  action  against  her  per- 
sonally, but  a  proceeding  authorized  by  the  statute  to 
make  the  fine  and  costs  in  the  contempt  proceeding  a 
lien  upon  her  real  estate.  Under  the  stringent  and  far- 
reaching  provisions,  above  quoted,  for  all  fines  and 
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costs  assessed,  or  judgments  rendered,  of  any  kind 
against  any  person  for  any  violation  of  the  law,  the 
personal  and  real  property  used  for  such  purpose  with 
the  knowledge  of  the  owner  of  the  property  is  made 
liable.  See  De  France  v.  Traverse^  85  Iowa,  422; 
Johnson  v.  Grimminger^  83  Iowa,  10.  The  provisions 
of  the  statute  can  not  be  limited  to  cases  only  where  it 
is  sought  to  charge  the  property  for  a  judgment  recov- 
ered for  an  illegal  sale  of  liquor  upon  the  defendant's 
premises  with  her  knowledge,  but  they  reach  as  well  a 
case  like  that  at  bar.  Nor  is  it  essential  that  Lena 
Kapinos  should  have  been  a  party  to  the  contempt  pro- 
ceeding. Counsel  for  appellee  say:  ''This  action  is 
without  a  precedent  in  this  country,  and  at  best  a  mon- 
strous innovation  and  attempted  perversion  of  equity 
and  justice.^'  We  have  nothing  to  do  with  the  policy 
of  the  law  which  authorizes  this  remedy  for  the  enforce- 
ment of  fines,  costs  and  judgments  in  such  cases.  We 
must  enforce  the  law  as  we  find  it.  That  the  proceed- 
ing is  clearly  authorized  by  the  statute  we  have  no 
doubt,  and  the  petition  contained  all  the  necessary 
allegations.  The  demurrer  should  have  been  over- 
ruled.   Bevebssd. 


REPORTS 

OP 

CASES  AT  LAW  AND  IN  EQUITY 

DBTEBMINED  BY  THB 

SUPREME  COURT 

OF 

THE  STATE  OF  IOWA, 

AT 

DES  MOINES,  JANUARY  TERM,  A.  D.  1 894, 

AND  IN  THE  POBTY-EIGHTH  YEAR  OF  THE  STATlfi. 


Louis  Miller,  Appellee,  v.  Illinois  Centbal  Railway 
Company,  Appellant. 

1.  Evidence :  error  cured  by  instructions  to  jury.  The  admission 
of  immaterial  evidence  will  be  deemed  without  prejudice  where, 
under  the  instructions  of  the  court,  such  evidence  is  excluded  from 
the  consideration  of  the  jury. 

2.  Railroad:  defective  appliances:  injury  to  employee:  oustoic: 
EVIDENCE.  In  an  action  by  a  brakeman  to  recover  of  a  railroad  com- 
pany for  injuries  sustain ed  through  stepping  upon  a  defective  lid  to  the 
manhole  of  the  water  tank  on  the  tender  of  an  engine,  while  passing 
from  the  cab  of  the  engine  to  the  cars  for  the  purpose  of  setting  the 
brakes,  as  his  duties  required,  held,  that  proof  of  the  custom  of 
brakemen,  in  going  over  the  tender,  to  step  on  the  lid  of  the  manhole, 
might  be  shown  by  the  testimony  of  witnesses  as  to  what  they  would 
do  under  similar  circumstances,  and  what  was  considered  a  safe 
course  to  pursue. 

(567) 
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3.  :  :  :  .    It  is  not  competent,  in  snoh  ease, 

for  the  plaintiff  to  show  that  another  brakeman  had  previously  step- 
ped upon  the  lid  to  the  manhole  on  the  same  engine,  with  similar 
results. 

Appeal  from  Dubuque  District  Court. — ^Hon.  John  J. 
Net,  Judge. 

Tuesday,  January  16,  1894. 

The  plaintiflE  was  a  brakeman  on  one  of  the  de- 
fendant's railroad  trains.  He  claims  damages  for  a 
personal  injury  which  he  alleges  he  received  by  falling 
mto  what  is  called  a  ''manhole"  on  the  top  of  the 
tender  of  an  engine.  His  right  to  recover  damages  is 
based  on  the  claim  that  the  defendant  and  its  agents 
and  employees  were  negligent  in  not  properly  adjust- 
ing the  cover  of  said  manhole,  and  that  the  lid  or  cov- 
ering thereof  was  constructed  in  an  unsafe  and 
defective  manner,  and  that  the  rim  or  top  of  said  man- 
hole was  bent  and  out  of  repair.  The  answer  was  a 
general  denial,  and  an  averment  that  the  injury,  if 
any,  was  caused  by  the  want  of  care  and  caution  of 
the  plaintiflE,  which  directly  contributed  to  the  result. 
There  was  a  tnal  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiflE.    The  defendant  appeals. — Beversed. 

Boies  J  Couch  <&  Boies  and  W.  J.  Knight^  for  ap- 
pellant. 

PowerSy  Lacy  &  Broum,  for  appellee. 

EoTHROCK,  J. — It  appears  from  the  evidence  that 
the  plaintiflE  was  what  is  known  as  ''head  brakeman'' 
on  a  freight  train  of  the  defendant,  and,  just  before  he 
received  the  injury  of  which  he  complains,  he  was 
riding  in  the  cab  of  the  engine.  No  question  is  made 
as  to  that  being  the  proper  place  for  him  to  ride  when 
not  employed  at  the  brakes.  The  alleged  injury  was 
received  in  the  uight,  as  the  train  approached  a  station 
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called  **  Delaware  Center,  ^^  on  its  trip  westward  from 
the  city  of  Dubuque.  The  plaintiff  left  his  place  in 
the  cab,  and  went  out  over  the  tender,  to  get  on  the 
top  of  the  cars,  to  attend  to  his  duties  while  the  train 
was  approaching  the  station.  The  manhole  is  an 
opening  in  the  tank  part  of  the  tender,  and  near  the 
back  part  of  it,  into  which  the  water  spouts,  at  water 
stations,  are  placed  to  receive  water  in  the  tank,  to 
make  steam  for  the  engine.  This  opening  or  hole  is 
in  the  center  of  the  tank,  that  is,  it  is  equidistant  from 
the  sides  of  the  tank.  In  crossing  over  the  center  of 
the  tender  and  tank,  the  plaintiff  stepped  on  the  lid 
over  the  manhole,  and,  when  he  placed  his  weight  on 
the  lid,  it  did  not  sustain  him,  but  slipped  away,  and 
turned  up,  and  his  leg  went  down,  and  was  injured. 
This  is  the  substance  of  the  plaintiff's  claim,  as 
detailed  by  him  in  his  testimony  as  a  witness  on  the 
trial. 

We  have  thus  Tbriefly  stated  the  grounds  upon 
which  recovery  is  sought.  If  the  plaintiff  was  in 
the  line  of  his  duty  in  taking  the  direction  he  did  to 
get  on  top  of  the  train,  and  in  stepping  on  the  cover- 
ing of  the  manhole,  and  was  not  negligent  in  failing  to 
discover  that  it  was  defective  or  out  of  position,  he 
was  entitled  to  recover,  if  the  manhole  was  improperly 
or  negligently  covered,  either  by  reason  of  the  lid 
being  improperly  placed  over  the  manhole,  or  because 
*  of  the  manhole  being  improperly  constructed,  or  out 
of  repair  and  in  an  unsafe  condition.  It  would  appear 
from  this  statement  that  the  issues  in  the  case  were 
plain  and  unambiguous,  and  a  review  of  the  questions 
involved  upon  an  appeal  ought  not  to  be  attended  with 
difficulty.  But  a  great  many  questions  were  raised 
during  the  trial.  Many  of  these  question  will  be  dis- 
posed of  in  a  general  way,  without  special  mention 
of  them.  Such  as  we  think  require  particular  consid- 
eration will  be  set  out. 
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I.  There  was  evidence  introduced  by  the  plaintiflE 
to  the  effect  that  the  manhole  in  question  and  cover 
1.  evidbncb:  er^  thcrcof  wcrc  constructcd  in   a  diflEerent 

iMtrocuoM  to  manner  from  those    on    other    engines. 

Jury.  rpj^^g  evideuco  was  objected  to    by  the 

defendant,  and  complaint  is  made  because  the  objec- 
tion was  overruled.  Whatever  may  be  said  of  the 
competency  of  this  evidence,  it  was  no  prejudice, 
because  the  court  instructed  the  jury,  as  to  the  con- 
struction of  the  engine,  as  follows:  ''There  is  no  con- 
tention on  the  part  of  the  plaintiff  in  this  case  that  the 
engine  and  tender  are  not  of  good  make  and  approved 
pattern,  and  evidence  of  these  qualities  was  excluded 
by  the  court  when  offered  by  the  defendant.'^  And 
the  court  further  instructed  the  jury  as  follows:  *'It 
is  contended  by  the  plaintiff  that  the  fireman  on  the 
engine  was  negligent  in  not  placing  the  covering  back 
on  the  manhole  when  he  took  water,  or  that  the  com- 
pany was  negligent  in  not  keeping  the  rim  of  the  man- 
hole in  proper  condition  to  receive  the  top,  and  keep  it 
in  place  by  means  of  arms  or  brackets  that  fitted  inside 
the  rim  of  the  manhole  and  kept  the  cap  in  place.-' 
These  instructions  embraced  all  there  was  in  the  case 
when  it  was  submitted  to  the  jury.  There  was  no 
question  as  to  the  proper  construction  of  the  manhole 
and  the  cover  thereof.  It  is  true  that  there  was  evi- 
dence to  the  effect  that  the  lid  of  the  manhole  on  some 
engines  was  attached  to  the  manhole  by  hinges,  and  in 
some  respects  was  different  from  others.  In  view  of 
the  fact  that  there  was  no  real  question  that  the  engine 
upon  which  the  plaintiff  received  his  injury  was  of 
proper  construction  and  approved  pattern,  evidence  as 
to  the  construction  of  other  engines  was  wholly  imma- 
terial, and  should  not  have  been  introduced ;  but,  as  it 
was  excluded  by  the  instruction  above  set  out,  there 
was  no  prejudice  to  the  defendant  in  this  respect. 

II.  The  plaintiff  introduced  a  witness  who  testi- 
fied that  it  was  usual  and  customary  for  brakemeni  in 


JaD.  1894]    MiLLEB  V.  III.  Cent.  R'y  Co.  571 

1  eailroad-  de-  Soing  oveT  the  tender,  to  step  on  the  lid 
S?PiirfislI;  of  the  manhole.  We  do  not  understand 
SialSmV^e?!-  counsel  to  object  to  this  line  of  evidence, 
denoe.  j^  ^^  surely  proper  for  the  plaintiflE  to 

show  that  he  was  in  the  line  of  hi^  duty  when  he 
received  the  injury,  and  that  he  pursued  the  course 
usually  adopted  by  men  in  that  employment  under 
similar  circumstances.  Jeffrey  v.  K.  &  2).  M,  Bailway 
Co.y  56  Iowa,  546;  Whitsett  v.  Chi.,  R.  I.  (&.  P.  BaiU 
way  Co.  J  67  Iowa,  150.  The  objection  of  the  defend- 
ant is  that  the  witness  was  allowed  to  state  what  he 
would  do  under  the  same  circumstances,  and  what  was 
considered  a  safe  course  to  pursue.  We  need  not  set 
out  the  questions  and  answers  to  which  objection  is 
made.  When  the  whole  testimony  of  the  witness  is 
considered,  the  objections  do  not  appear  to  be  well 
taken.  The  questions  and  answers  show  that  the  wit- 
ness did  not  give  his  own  opinion  of  the  proper  course 
to  pursue. 

III.  One  Weald  was  called  as  a  witness  by  the 
plaintiff.     He  testified  that  he  was  a  freight  brakeman, 

3^ . .        and  that  he  remembered  engine  number 

'  365,  and  of  going  out  with  that  engine 

drawing  the  train  quite  often,  and  he  stated  that  it  was 
not  his  custom  to  step  on  the  lid  of  the  manhole,  and 
that  he  did  not  know  what  the  custom  was.  It  does 
not  appear  from  the  abstract  that  the  witness  was 
cross-examined  at  that  time.  His  testimony  in  chief 
was  favorable  to  the  defendant.  This  witness  was 
afterward  recalled  by  the  defendant  for  further  cross- 
examination,  and  the  cross-examination  and  re-exami- 
nation were  as  follows: 

**When  on  the  stand,  you  said  in  reply  to  a  ques- 
tion by  the  gentleman  on  the  other  side  as  to  whether 
it  is  the  custom  to  step  on  the  lid  or  cover  of  the  man- 
hole, and  then  step  on  the  next  car,  that  that  is  not  the 
way  you  did  it!    A.  Well,  I  done  it  once,  and  it  caved 
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in.  I  thought  I  had  better  quit.  I  did  not  make  that 
a  practice.  I  don't  think  it  is  the  practice  or  custom 
to  do  that  on  the  Illinois  Central.''  **Do  you  know 
what  the  custom  was  on  the  Illinois  Central  Railroad 
as  to  the  brakemen  stepping  on  the  lid  of  the  tankf 
(Objected  to,  as  notproper  cross-examination,  improper, 
and  incompetent. )  By  counsel  for  defendant  to  the 
court:  This  is  merely  a  question  that  we  omitted  to 
ask  the  witness  when  he  was  on  the  stand  before. 
(Objection  sustained,  and  defendant  duly  excepts.)" 
Redirect  examination  by  the  plaintiflE:  "You  testified 
that  you  stepped  on  this  lid,  and  it  caved  in.  What 
engine  was  that  you  did  that  on!  (Objected  to,  as 
improper  and  incompetent, — 'We  asked  him  generally, 
and  not  as  to  this  particular  engine;'  also,  as  irrele- 
vant and  immaterial.  Objection  overruled,  and  the 
defendant  duly  excepts.)  A.  It  was'on  engine  number 
365." 

We  think  the  court  should  have  sustained  the 
motion  to  strike  out  the  testimony  of  the  witness,  and 
that  it  was  error  to  allow  it  to  go  to  the  jury.  Engine 
number  365  was  the  one  on  which  the  plaintiflE  received 
his  injury,  and  if  the  plaintiflf  had,  in  the  examination 
in  chief,  sought  to  prove  that  another  person  had 
stepped  on  this  manhole,  and  found  it  deficiently 
covered,  it  would  have  been  error  to  admit  the  evi- 
dence. Hudson  V.  Chi.  (&  N.  W.  Railway  Co.,  59  Iowa, 
581;  Bellv.  Chi.  B.  &Q.  Railway  Co.,  64  Iowa,  321; 
Phillips  V.  Town  of  Willow,  34 N.  W.  Rep.  (Wis.)  731. 
As  we  understand  it,  the  evidence  drawn  out  by  the 
defendant  was  strictly  in  the  line  of  proper  cross- 
examination.  The  re-examination,  it  is  true,  was 
directed  to  the  same  subject-matter  as  the  cross- 
examination.  We  discover  no  reason  why  the  defend- 
ant should  be  required  to  remain  silent  during  the 
redirect  examination,  and  allow  incompetent  evidence 
to  be  introduced,  because  counsel  did  not  move  to 
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exclude  the  statement  of  the  witness  that  he  '*done  it 
once,  and  it  caved  in.'^  It  was  the  right  of  the  defend- 
ant to  have  all  the  evidence  of  this  witness  in  reference 
to  the  engine  upon  which  the  plaintiff  sustained  his 
injury  withdrawn  from  the  consideration  of  the  jury. 
IV.  As  the  judgment  must  be  reversed  for  the 
error  last  above  considered,  it  is  proper  to  say,  in  view 
of  a  new  trial,  that  the  failure  of  the  fireman  to  notify 
the  plaintiflE  that  the  lid  of  the  manhole  was  in  an 
unsafe  and  dangerous  condition  is  not  a  ground  of 
negligence  averred  in  the  petition,  and  that  question 
should  not  have  been  submitted  to  the  jury.  We  do 
not  intend  to  hold,  however,  that,  with  proper  aver- 
ments, the  knowledge  of  the  fireman,  and  his  failure 
to  communicate  any  defects  in  the  manhole  to  the 
plaintiff,  may  not  be  evidence  of  negligence.  There 
are  no  other  grounds  of  complaint  on  the  part  of  the 
appellant  which  appear  to  us  to  demand  consideration. 
Kevebsed. 


The  State  op  Iowa,  Appellee,  v.  0.  A.  Buxton,  Appel- 
lant. 

1.  Practice :  re-examination  of  jmtoRs:  disobetion  op  court.  After 
a  juror  has  once  been  examined  and  passed  for  cause,  the  allowance 
of  a  subsequent  examination,  upon  a  point  oyerlooked  by  counsel  in 
his  first  examination  is  a  matter  resting  within  the  discretion  of  the 
court. 

2.  Beduotion:  chastity  op  prosecutrix:  reformation:  instruc- 
tions TO  JURY.  Where  in  a  prosecution  for  seduction  there  wa6 
evidence  of  the  previous  unchaste  character  of  the  prosecutrix,  and 
no  evidence  of  reformation,  held,  that  an  instruction  to  the  jury  that, 
if  they  believed  the  evidence  of  the  unchastity  of  the  prosecutrix, 
then  she  was  unchaste  at  the  time  of  the  alleged  seduction,  ''unless 
she  had  rftformed/'  was  erroneous. 

3.  :  evidence  OP  PREPARATIONS  FOR  MARRIAGE.  Proof  of  prepara- 
tions by  the  prosecutrix  to  marry  the  defendant  in  a  criminal  prose- 
cution for  seduction  is  inadmissible. 
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Appeal  from  Jones  District  Court. — Hon.  J.  D.  Gipfbn, 

Judge. 

Tuesday,  Januaky  16, 1894. 

The  defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  seduction,  and  judgment  entered  against 
him,  from  which  he  appeals. — Reversed. 

Welch  (&  WelcJiy  for  appellant. 

JoJin  Y.  StonCj  Attorney  General,  and  Thomas  A. 
Cheshire  for  the  state. 

Given,  J. — I.  In  impaneling  the  jury,  one  Young 
was  called  as  talesman,  and,  after  examination,  was 
1.  pbacticb:  re-  P^ssed  for  causc.  Afterward,  and  after 
furoM^d/wrS^  another  juror  had  been  examined  and 
Hon  of  oouTL  p^gg^  fQj.  cause,  and  another  peremptory 
challenge  made,  the  defendant  asked  leave  to  further 
examine  Mr.  Young  for  cause,  to  show  that  he  had 
served  in  that  court  as  talesman  within  one  year, 
counsel  stating  that  that  *'fact  was  overlooked  in  the 
examination  for  cause.''  The  court  refused  the  leave 
asked,  and  thereupon  the  defendant  challenged  Mr. 
Young  peremptorily,  and  thereafter  exercised  his  only 
remaining  peremptory  challenge.  The  appellant  assigns 
this  refusal  as  error.  It  is  conceded  that  it  was  within 
the  discretion  of  the  court  whether  to  grant  the  leave 
asked.  There  is  nothing  appearing  to  show  an  abuse 
of  that  discretion,  therefore  the  judgment  can  not  be 
disturbed  on  this  ground. 

The  appellant  complains  of  certain  rulings  of  the 
court  sustaining  objections  to  questions  put  by  him  to 
the  witnesses.  They  are  not  questions  that  will 
necessarily  arise  upon  a  retrial,  and,  as  we  conclude 
that  the  case  must  be  reversed,  it  is  unnecessary  that 
we  consider  those  questions. 

In  the  eighth  paragraph  of  the  charge,  the  court, 
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after  instructing  that  the  prosecutrix  was  presumed  to 
2.  SBDuoTioif-       ^^^'®  ^^^  ^  previously  chaste  character, 
p?22^'nt?^:     ^^^  *^^*  ^^^  burden  was  on  the  defendant 
toit^tioM'    t^  overcome  this  presumption,  instructed 
to  Jury.  ^g  follows:     '^lu  this  case  there  has  been 

e\idence  oflEered  tending  to  show  that  the  prosecutrix, 
sometime  prior  to  the  time  of  the  alleged  seduction, 
had  sexual  intercourse  with  one  Lee  Wilbur;  and,  if 
you  believe  this,  then  she  would  be  of  unchaste  char- 
acter at  the  time  of  the  alleged  seduction  by  defendant, 
unless  she  had  reformed,  and  then  he  could  not  be 
convicted.^'  No  evidence  whatever  was  offered  by  the 
state  with  a  view  to  establish  reformation.  The  prose- 
cution was  upon  the  basis  that  the  prosecutrix  had 
always  been  of  chaste  character  up  to  the  time  of  the 
alleged  seduction.  While  the  instruction  states  the 
law  correctly,  we  think  it  was  inapplicable  to  this  case, 
as  there  was  no  claim  nor  evidence  of  reformation. 

III.  Another  error  appearing  in  the  record  demands 

attention,  though  not  assigned  as  error  nor  argued. 

In  criminal    cases    we    are    required  i  to 

8. :  evidence  'j  n  *  •  ii 

ofprepara-      cousidcr    all    OHTors    appearing    m    the 

tlons  for  mar-  _ 

riage.  record. 

The  prosecutrix  having  testified  that  she  did  get 
ready  to  marry  the  defendant;  that  she  did  up  her 
sewing,  and  had  everything  ready;  and  that  her  sister 
stayed  at  home,  and  sewed  steadily  for  her  for  a  week, 
counsel  for  the  defendant  objected 'Ho  anything  that 
she  and  her  sister  did,  as  being  incompetent  and  imma- 
terial," which  objection  was  overruled.  The  objection 
is  hardly  as  explicit  and  well-timed  as  it  should  have 
been,  but  the  defendant  fairly  raises  the  question  of 
the  right  of  the  state  to  prove  preparations  by  the 
prosecutrix  for  marrying  the  defendant.  In  State  v. 
Lenihan,  88  Iowa,  670,  this  court  held  that  such  evidence 
was  not  admissible  in  a  prosecution  of  this  kind. 

For  the  errors  pointed  out,  the  judgment  of  the 
district  court  ift  keversed. 


576  Lake  Manawa  E't  Co.  v.  Squibb.    [89  Iowa 


Lake  Manawa  Railway  Company,  Appellant,  v.  J.  W. 
&  E.  L.  Squibe  et  al.^  Appellees. 

Contracts  m  Writin^r:  subsequent  ohamgb  bt  parol  agbeemkmt: 
EVIDENCE.  Where,  in  an  action  upon  a  written  contract  of  subscrip- 
tion to  stock,  the  plaintiff  alleged,  that  said  agreement  was  subse- 
quently changed  by  writing  thereon  the  word  "donation/'  held,  that 
the  admission  of  parol  eyidenoe  to  show  the  agreement  of  the  parties, 
whereby  said  subscription  was  changed  to  a  donation,  was  not  in  vio- 
lation of  the  rule  excluding  parol  evidenee  to  vary  or  contradict  a 
written  contract. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B. 
Thobnell,  Judge. 

Tuesday,  Januaby  16, 1894. 

Action  to  recover  a  donation  for  the  constnic- 
tion  of  a  railway.  There  was  a  verdict  and  judgment 
for  the  defendants,  and  the  plaintiff  appeals. — Affirmed. 

Emmet  Tinleyy  for  appellant. 

Boss  (&  Boss  J  for  appellees. 

Kinne,  J. — I.  The  defendants  entered  into  the 
following  written  agreement: 

**We,  the  undersigned  subscribers  hereto,  in  con- 
sideration of  each  other's  subscription  hereto  made  to 
the  Lake  Manawa  Railway  Company  of  Council  Bluffs, 
Iowa,  and  other  considerations  to  us  moving,  do  each 
for  himself  subscribe  for,  and  agree  to  pay  for  and  to 
take,  as  provided  in  the  articles  of  incorporation  of  said 
company,  the  number  of  shares  and  the  amount  of 
capital  stock  set  opposite  our  respective  names. 

**Dated,  March  21, 1887. 

Name.  No.  Shares.  Amount. 

J.  W.  &  E.  L.  Squire  5  $500.00*' 
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Suit  was  originally  brought  on  the  agreement  as 
above  written.  Afterwards,  by  amendment,  it  was 
alleged  that  said  stock  subscription  was  changed  to  a 
donation,  and  that  the  above  contract  was  changed  by 
writing  thereon  the  word  * 'donation,'^  and  that  no  other 
modification  or  change  was  made  in  said  contract. 
This  word  ^'donation''  was  written  immediately  to  the 
right  of  the  ''$500.00.^'  The  defendants  plead,  in  sub- 
stance, that  the  agreement  touching  the  '^donation'' 
was  partly  by  parol  and  partly  in  writing;  that,  at  and 
prior  to  the  time  the  defendants  signed  the  foregoing 
agreement,  it  was  verbally  agreed  and  understood,  by 
and  between  the  defendants  and  the  promoters  of  said 
railway  enterprise  and  the  officers  of  the  plaintifiE,  that 
said  railway  should  be  constructed,  operated,  and  main- 
tained from  the  southern  terminus  of  Ninth  street,  in 
the  city  of  Council  Bluffs,  southward  over  and  along  the 
section  line  between  sections  eleven  and  twelve,  in  town- 
ship seventy-four,  range  forty-four,  to  a  point  within 
six  rods  of  the  northeast  corner  of  the  northeast  quar- 
ter of  the  northeast  quarter  of  section  number  fourteen, 
township  seventy-four,  range  forty-four,  and  to  a  place 
then  known  as  **Wray's  Landing,'^  on  Lake  Manawa, 
which  was  a  pleasure  resort  situated  south  of  and  near 
to  said  city  of  Council  Bluffs ;  that  the  defendants  owned 
a  tract  of  land  on  said  lake,  and  adjacent  to  said  line 
of  railway,  which  was  valuable ;  that  the  consideration 
on  which  the  defendants  made  their  said  subscription 
for  stock  was  that  said  road  should  be  constructed, 
operated,  and  maintained  on  the  line  aforesaid,  which 
the  plaintiff  agreed  to  do ;  that  the  plaintiff  did  so  con- 
struct and  operate  the  road  for  a  time,  but  afterward 
took  up  the  track,  and  moved  the  road  fifty  rods  to  the 
east  of  its  original  location,  thereby  making  it  a  much 
greater  distance  from  said  railway  to  the  defendants' 
said  land,  and  thej'  say  that  the  consideration  on  which 
said  subscription  was  made  has  wholly  failed;  that, 
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prior  to  said  change  of  the  route  of  said  railway,  the 
defendants  paid  two  hundred  and  fifty  dollars  under 
said  agreement.  In  the  sixth  division  of  the  answer,  in 
addition  to  the  foregoing  averments,  it  is  alleged  that 
the  piaintiflE  thereafter  requested  the  defendants  to  make 
their  subscription  for  stock  a  donation,  and  that  the 
defendants  did  so  upon  the  agreement  of  the  plaintiff 
that  it  would  construct,  operate,  and  maintain  said 
road  upon  the  route  as  originally  agreed  upon  with  the 
defendants ;  that  it  did  so  for  a  time,  and  afterwards 
abandoned  the  same,  and  adopted  a  new  line,  as  here- 
tofore alleged,  and  damages  are  claimed  therefor.  The 
plaintiff  filed  a  reply,  admitting  its  incorporation, 
admitting  **that  the  stock  subscription  was  changed 
upon  conditions  set  forth  in  said  sixth  paragraph  of 
said  answer  to  a  donation,"  and  denying  all  other  alle- 
gations of  the  answer.  The  record  also  contains  an 
agreement  of  the  parties,  which  need  not  be  set  out,  as 
in  our  view  it  does  not  affect  their  rights  or  liabilities. 
From  a  verdict  and  judgment  for  the  defendants,  the 
plaintiff  prosecutes  this  appeal. 

I.  Evidence  was  introduced  in  the  trial  court, 
against  the  plaintiff's  objection,  to  show  that,  at  and 
prior  to  the  time  the  defendants  subscribed  for  the 
stock,  the  plaintiff's  officers  and  agents  verbally 
agreed  with  the  defendants,  as  an  inducement  for  them 
to  take  stock,  to  build,  operate  and  maintain  the  road 
upon  and  over  the  route  set  out  in  the  answer;  that  it 
was  the  consideration  on  which  the  defendants  took  the 
stock ;  and  that  the  defendants  afterwards,  on  the  plain- 
tiff's solicitation,  changed  said  stock  subscription  to  a 
donation,  cipon  the  verbal  understanding  and«  agree, 
ment  that  the  road  should  be  built,  operated  and  main- 
tained on  the  route  originally  agreed  upon.  At  the 
close  of  the  testimony,  the  plaintiff  moved  to  strike  out 
all  the  testimony  of  conversations  had  at  the  time  the 
stock  was  subscribed  9  as  well  as  when  it  was  changed 
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to  a  donation,  as  tending  to  alter  or  change  the  written 
contract  entered  into  between  the  parties.  The  motion 
was  overruled.  The  same  question  was  raised  by 
objections  to  instructions  given  by  the  court.  Many 
errors  are  assigned,  but  the  only  question  argued  is  as 
to  the  admissibility  of  the  evidence  touching  the  parol 
representations,  conversations,  and  statements  afore- 
said, and  the  correctness  of  the  instructions  to  the  jury 
on  that  branch  of  the  case. 

If  this  was  an  action  to  recover  on  the  stock  sub- 
scription, and  there  was  no  claim  that  some  part  of  the 
contract  rested  in  parol,  it  is  clear  that  evidence  of  con- 
temporaneous parol  agreements  would  not  be  admissi- 
ble. In  this  case,  however,  the  original  contract,  which 
was  in  writing,  and  obligated  the  defendants  to  take  a 
certain  amount  of  stock  in  the  plaintiff  company,  was 
abandoned  by  both  parties,  and  a  new  agreement 
entered  into  in  lieu  of  it.  By  this  new  arrangement, 
the  defendants  were  released  from  all  liability  on  the 
original  contract,  and  a  new  liability  created.  They 
agreed  to  donate  the  five  hundred  dollars  to  the  plain- 
tiff. No  writing  was  entered  into  touching  the  agree- 
ment save  and  except  that  the  word  ^^donation''  was 
written  by  someone,  it  does  not  appear  by  whom,  to 
the  right  of  the  figures  *'$5,000.(W  on  the  stock  sub- 
scription paper.  It  seems  to  us  that  the  agreement 
upon  which  the  donation  was  in  fact  made  does  not 
appear  from  the  paper  itself;  that  in  that  respect  it  was 
incomplete.  The  writing  being  silent  as  to  the  agree- 
ment under  which  the  donation  was  made,  parol  evi- 
dence was  clearly  admissible  to  show  what  that  agree- 
ment in  fact  was.  Fawlmer  v.  Wall  Paper  Co.yS8  Iowa, 
169,  and  cases  cited.  Now,  the  evidence  admitted 
tended  to  show  the  circumstances  and  conditions  sur- 
rounding the  donation.  It  was  not  sought  to  defeat 
the  written  part  of  the  contract  by  showing  that  no 
donation  was  made,  but  to  establish  the  parol  part  of 
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the  contract  by  showing  what  the  agreement  in  fact 
was,  or  rather  the  terras  and  conditions  upon  which 
the  donation  was  made.  Then,  as  we  understand  this 
record,  it  is  not  a  case  of  an  attempt  to  change  a  com- 
plete written  contract  by  proof  of  a  parol  contempora- 
neous agreement,  but  to  show  what  the  contract  was, 
in  so  far  as  it  was  not  reduced  to  writing.  Such  evi- 
dence has  often  been  held  admissible.  See  Fawhner  v. 
Wall  Paper  Co.,  88  Iowa,  1€9. 

Again,  if  the .  answer  and  counterclaim  were 
objectionable  as  pleading  a  contemporaneous  parol 
agreement  to  vary  the  terms  of  a  written  contract,  as 
the  appellant  contends,  advantage  of  that  fact  should 
have  been  taken  by  demurrer.  On  the  contrary,  issue 
was  taken  on  the  facts  alleged  in  the  atnswer  and  coun- 
terclaim, a  reply  was  filed,  in  which  it  is  admitted  that 
said  stock  subscription  was  changed,  upon  conditions 
set  forth  in  the  answer,  to  a  donation ;  and  there  was  a 
denial  that  the  defendants  were  injured  by  reason  of 
the  removal  of  the  plaintiflE's  railway  track.  Under  this 
condition  of  the  pleadings,  it  would  seem  that  the  claim 
of  the  defendants,  that  the  donation  was  made  on  con- 
dition that  the  road  should  be  built,  operated  and  main- 
tained on  the  line  contended  for  by  them,  should  not 
have  been  a  matter  of  controversy  on  the  trial.  If  we 
treat  the  subsequent  agreement  for  the  donation  as  an 
agreement  to  change  the  original  written  contract,  evi- 
dence of  it  is  admissible.  It  is  not  of  a  contemporaneous 
parol  agreement,  but  an  agreement  subsequently  made. 
Parties  may,  by  parol,  rescind,  alter,  or  abrogate  a 
prior  written  contract.  The  case  needs  no  further  con- 
sideration. As  we  have  said,  the  facts  do  not  bring  it 
within  the  rule  prohibiting  proof  of  a  contemporaneous 
parol  agreement,  the  effect  of  which  is  to  alter  or  change 
a  written  contract.  The  instructions  given  were  in  har- 
mony with  the  views  we  have  expressed.    Afpibmed. 
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The  State  OP  Iowa,  Appellee,  v.  Joseph  Row  etal.j 

Appellants. 

Bail:  forfbiture:  defaui/t  AGAmsT  sureties.  Where,  preyions  to 
the  call  of  a  defendant  in  a  criminal  cause  for  commitment  to  the 
penitentiary,  following  the  determination  of  an  appeal,  he  had  been 
taken  by  the  sheriff  in  another  state,  under  a  requisition,  and  surren- 
dered at  the  penitentiary,  and  was  thereby  preyented  from  appearing 
In  court,  and  his  sureties  from  producing  him,  held,  that  it  was  error 
to  declare  a  forfeiture  of  the  defendant's  supersedeas  bond,  and  that 
a  judgment  thereon  against  the  sureties  should  be  set  aside. 

Appeal   from-  Boone    District    Comt. — ^Hon.     S.    M. 
Weaver,  Judge. 

Tuesday,  January  16, 1894. 

In  February,  1888,  the  defendant,  Joseph  Row, 
was  convicted  in  the  district  court  of  Boone  county  of 
the  crime  of  manslaughter,  and  sentenced  to  five  years' 
imprisonment  in  the  penitentiary.  From  the  judg- 
ment he  appealed  to  this  court,  and  filed  his  bond  to 
supersede  the  judgment,  and  the  other  defendants  in 
the  case  are  the  sureties  on  the  bond.  The  cause  was 
aflBrmed  in  this  court  on  the  fifteenth  day  of  October, 
1890,  and  a  procedendo  was  on  that  day  issued  to  the 
district  court  of  Boone  county,  directing  it  to  proceed 
in  the  same  manner  as  if  no  appeal  had  been  prosecuted 
m  this  court.  The  sheriff  of  Boone  county,  aided  by  a 
requisition  from  the  governor  of  Iowa  to  the  governor 
of  Missouri,  proceeded  to  that  state,  where  the  defend- 
ant Eow  was  found;  and  he  was  taken  by  said  sheriff, 
and  delivered,  on  the  twenty-fourth  day  of  October, 
1890,  to  the  warden  of  the  penitentiary  at  Ft.  Madison, 
Iowa,  in  execution  of  the  judgment  of  imprisonment 
against  him.  On  the  third  day  of  November,  1890,  at 
a  term  of  the  district  court  of  Boone  county,  it  appears 
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that  Joseph  Row  was  called,  and  failed  to  appear,  and 
thereupon  the  appearance  bond  was  produced,  and  the 
sureties  thereon  were  called,  and  failing  to  appear  and 
to  produce  the  said  Joseph  Row,  the  bond  was  declared 
forfeited.  On  the  fifth  day  of  November,  1890,  the^ 
sureties  on  the  bond  appeared  and  filed  a  motion  to  set 
aside  the  default  entered  against  them  on  the  ground 
that,  when  it  was  entered,  the  said  Row  was  in  the  peni- 
tentiary of  the  state  in  execution  of  the  judgment.  The 
district  court  overruled  the  motion,  and  the  defendants 
appealed. — Reversed. 

C.  C.  Cole,  for  appellants. 

J.  R.   Whitaker,  County  Attorney,  and  John  Z. 
Stone  J  Attorney  General,  for  the  State. 

Q-RANGER,  C.  J. — The  following  is  the  record  of  the 
district  court,  declaring  the  forfeiture: 

^^  State  of  Iowa  v.  Joseph  Bow.  Be  it  remembered 
that  on  this  third  day  of  November,  1890,  the  above 
cause  coming  on  for  hearing  on  the  motion  of  plaintiff 
for  forfeiture  of  the  appearance  bond  of  the  defendant 
Joseph  Row,  and,  it  appearing  to  the  court  that  the 
judgment  against  the  defendant  Joseph  Row  has  been 
affirmed  by  the  supreme  court  of  Iowa,  and  that  the 
defendant  Joseph  Row  was  required  by  this  court,  that 
the  sentence  and  judgment  of  said  court  might  be  exe- 
cuted and  performed,  and  the  said  Joseph  Row  was 
called  and  failed  to  appear,  and  no  person  for  him,  and 
his  appearance  bond  was  produced,  and  said  Joseph 
Row  and  the  sureties  on  his  bond,  to  wit,  C.  fl.  Ward, 
J.  R.  Hurlburt,  A.  H.  Miles,  and  M.  W.  Ward,  were 
called  in  open  court,  and  failing  to  appear  and  to  pro- 
duce the  said  Joseph  Row,  the  said  appearance  and 
undertaking  to  appear  is  hereby  ordered,  adjudged, 
and  declared  to  be  forfeited  and  in  default.''  The 
undertaking  of  the  bond  is  that  **in  case  the  said  J.  A. 
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Eow  shall  well  and  truly  pay  the  said  fine,  or  such  part 
of  it  as  the  supreme  court  may  direct,  and  if  the  said 
J.  A.  Row  shall  surrender  himself  in  execution  of  the 
judgment  and  direction  of  the  supreme  court,  and  in 
all  respects  abide  the  orders  and  judgments  of  the 
supreme  court,  then  this  bond  to  be  void;  otherwise, 
to  be  and  remain  in  full  force  and  effect.''  The  default 
shown  in  the  record  is  jiot  a  failure  to  make  payment, 
but  it  is  for  want  of  the  personal  appearance  of  Joseph 
Row,  *'that  the  judgment  of  the  court  might  be  exe- 
cuted and  performed.'' 

The  default  as  to  the  sureties  is  for  not  producing 
him.  The  situation,  then,  is  this:  The  default  was 
taken  November  3,  1890.  Nine  days  before  that,  the 
sheriff  of  Boone  county  had  surrendered  him  at  the 
penitentiary,  and  he  was,  at  the  time  the  default  was 
taken,  doing  precisely  the  thing  for  which  the  district 
court  desired  his  presence.  He  was  called  that  he  might 
be  committed  to  the  penitentiary.  The  court,  through 
its  processes,  had  already  so  committed  him.  It  is  not 
to  be  said,  as  a  legal  conclusion,  that,  had  he  not  been 
imprisoned  at  the  instance  of  the  state,  he  would  neither 
have  appeared,  nor  his  sureties  produced  him,  when  his 
appearance  was  called  for.  The  state,  by  placing  him 
in  the  penitentiary,  had  rendered  it  absolutely  impos- 
possible  for  him  to  appear,  or  for  the  sureties  on  his 
bond  to  produce  him.  Under  such  circumstances  there 
could  be  no  default.  It  appears,  from  an  aflSdavit  to 
the  motion  to  set  aside  the  default,  that  one  of  the 
sureties  had  sent  an  agent  to  Missouri  to  secure  and 
return  Row  to  the  state,  to  avoid  default  on  his  bond, 
and  Row  was  in  the  custody  of  such  agent  when  the 
sheriff  from  Boone  county  arrived,  and  took  him  into 
custody,  and  afterwards  delivered  him  at  the  peniten- 
tiary. It  further  appears  that  the  sheriff  was  appointed 
as  agent,  under  a  requisition  from  the  governor,  at  the 
request  of  one  of  the  sureties  on  the  bond. 
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It  is  said  that  the  judgment  was  an  imprisonment 
for  five  years,  and  payment  of  the  costs  of  prosecution, 
and  that  the  costs  have  not  been  paid.  But  the  default 
is  not  for  such  a  failure.  The  record  makes  no  dis- 
closures as  to  a  default  in  the  payment  of  costs.  In  our 
judgment  the  motion  to  set  aside  the  default  should 
have  been  sustained,  and  the  order  of  the  court  over- 
ruling it  is  BEVEBSED. 


The  State  op  Iowa,  Appellee,  v.  James  O.  Dooley, 

Appellant. 

1.  Jurors:  EXAMINATION  OF:    PEREMPTORY  CHALLENGE.      In  YleW  of  the 

provisions  of  sootion  2,  of  chapter  165,  of  Acts  of  the  Seventeenth 
General  Assembly,  as  amended  by  section  2,  of  chapter  2,  of  Acts  of 
the  Eighteenth  General  Assembly,  requiring  the  jnry  upon  the  trial 
of  an  indictment  for  murder,  if  they  find  the  defendant  guilty  of 
murder  in  the  first  degree,  to  designate  in  their  verdict  whether  he 
shall  be  punished  by  death  or  imprisonment  for  life  in  the  peniten- 
tiary, the  state  may  properly  be  permitted,  upon  the  impaneling  of 
the  jury,  to  inquire  of  the  individual  jurors,  for  the  purpose  of  per- 
emptory challenge,  whether  they  have  any  conscientious  scruples 
against  the  infliction  of  the  death  penalty. 

2.  Murder:  evidence  op  simultaneous  assault  upon  another.  The 
defendant  was  indicted  for  the  murder  of  a  girl  ten  years  of  age, 
whose  body  was  found  with  that  of  her  mother,  who  had  also  been 
murdered,  lying  upon  a  bed  at  their  residence,  the  mother's  under- 
clothing bearing  evidence  of  an  assault.  Held,  that  the  state  was 
entitled  to  show  in  connection  with  the  situation  of  the  body  of  the 
child,  the  condition  of  the  body  of  the  mother  when  found,  and  of  the 
clothing  upon  it,  in  order  that  the  connection  of  the  defendant  with 
the  crime  of  which  he  was  accused,  the  circumstances  under  which  it 
was  committed,  and  the  motives  which  prompted  it,  might  be  more 
fully  understood. 

3.  :  indictment:  sufpicienoy.    An  indictment  charging  that  the 

defendant  willfully  and  feloniously,  deliberately,  premeditatedly  and 
of  his  malice  aforethought,  did  commit  an  assault  with  deadly 
weapons,  upon  the  body  of  a  person  named,  and  with  specific  intent 
to  kill  and  murder  such  person,  did  willfully,  feloniously,  deliberately, 
premeditatedly,  and  of  his  malice  aforethought,  strike  and  beat  said 
person  upon  the  head  and  body  with  an  unknown  weapon,  and  did 
shoot  off  and  discharge  the  contents  of  a  pistol  into  the  head  and  body 
of  said  person,  thereby  willfully,  feloniously,  deliberately,  premed- 
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itatedly,  and,  of  his  nuJioe  aforethought,  inflicting  npon  the  head  and 
body  of  said  i>er8on  a  mortal  wound,  of  which  she  died,  and  which 
oharges  that  said  acts  were  committed  by  "lying  in  wait,"  sufficiently 
charges  murder  in  the  first  degree. 

4.  :  msTRUonoNS  TO  JURY:    oonstbuotion.    An  instruction  in 

such  case  that  before  the  defendant  could  be  convicted  "of  the  crime 
charged  in  the  indictment"  the  state  must  prove  certain  facts  speci- 
fied beyond  a  reasonable  doubt,  is  not  objectionable  as  referring  the 
jury  to  the  indictment  for  information  in  regard  to  the  offense 
charged. 

^.  :  :  LAW  AS  TO  PARDONS.  Upou  the  trial  of  an  indict- 
ment for  murder  in  the  first  degree  the  accused  is  not  entitled  to 
have  the  jury  instructed  in  regard  to  the  law  of  pardons  applicable  to 
persons  convicted  of  such  offense. 

6.  :  suFPiciiNOT  OP  EVIDENCE  TO  SUPPORT  VBRDIOT.  The  defend- 
ant resided  on  a  farm  with  his  uncle,  who,  on  the  day  of  the  murder, 
had  left  home  early  in  the  morning,  leaving  his  wife  and  daughter,  a 
girl  of  ten  years,  and  the  defendant  on  the  farm.  From  a  confession 
made  by  the  defendant  to  the  reporter  of  a  newspaper,  it  appeared 
that,  after  his  uncle's  departure,  the  defendant  was  scolded  by  his 
aunt  for  allowing  the  cattle  to  get  into  a  neighbor's  field,  at  which  he 
became  angry,  and  went  to  town  and  purchased  a  revolver.  At  the 
<dinner  table  his  aunt  again  scolded  him  for  neglecting  the  cattle,  and 
they  quarreled  for  some  minutes.  After  dinner,  his  aunt  having 
begun  again  to  scold  him,  the  defendant  took  a  padlock  from  his 
pocket,  which  he  had  picked  up  in  the  yard,  struck  his  aunt  twice 
with  it  on  the  head,  knocking  her  down,  and  then  shot  her.  After- 
ward the  little  girl,  for  the  murder  of  whom  the  defendant  was 
indicted,  came  running  in  from  the  bam,  and,  as  she  passed 
through  the  door  the  defendant  struck  her  on  the  head  with  the  pad- 
lock, knocked  her  down,  and  then  shot  her  in  the  forehead.  Having 
placed  the  bodies  on  the  bed,  the  defendant  took  a  satchel,  with 
•clothing,  locked  the  house,  harnessed  a  team  to  a  buggy,  and  drove 
away.  The  defendant  claimed  that  he  purchased  the  revolver  to 
practice  with,  and  at  the  time  had  no  intention  of  shooting  any  one, 
ai  i  that  he  had  not  felt  any  improper  desires  towards  his  aunt  nor 
his  cousin.  The  confession  contained  many  statements  shown  to  be 
false,  and  it  was  uncertain  how  much  of  it  was  true,  but  the  defend- 
ant admitted  the  unlawful  killing  of  his  cousin  upon  the  trial,  and, 
taking  the  confession  with  other  evidence  in  the  case,  the  jury  were 
warranted  in  finding  the  facts  substantially  as  above  stated.  Held, 
that  a  verdict  of  murder  in  the  first  degree  was  supported  by  the 
evidence. 

7.    :    PUNISHMENT  nXED  BY  VERDICT:     CHANGE    ON    APPEAL.      The 

defendant  was  only  sixteen  years  old  at  the  time  of  the  murder,  and 
previous  to  that  time  had  been  a  quiet,  well  behaved  boy,  favorably 
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regarded  by  those  who  knew  him,  and  there  was  no  evidenoe,  except 
the  orimes  in  question,  that  he  was  of  a  depraved  nature,  though 
inferior  in  arerage  development  to  other  boys  of  his  age.  Heldt  that 
the  punishment  of  death,  as  fixed  by  the  verdict  of  the  jury,  being^ 
authorized  by  the  evidence,  the  above  facts  as  to  the  character  of  the^ 
defendant  were  not  sufficient  to  warrant  the  interference  of  the^ 
supreme  court  in  changing  the  punishment  to  be  inflicted. 

Appeal   from   Adams   District    Coart. — ^Hon.    H.  M,. 
TowNEB,  Judge. 

Tuesday,  January  16,  1894. 

The  defendant  was  charged  by  indictment  with  the 
crime  of  murder,  was  tried  by  jury,  found  guilty  of 
murder  in  the  first  degree,  and  the  punishment  desig- 
nated in  the  verdict  was  death.  From  the  judgment 
rendered  on  the  verdict,  fixing  the  date  of  his  execution 
on  the  sixteenth  day  of  June,  1893,  the  defendant 
appeals. — Affirmed. 

Dale  (&  Brown,  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  Thomas  A. 
Cheshire,  for  the  state. 

Robinson,  J. — At  about  7  o'clock  in  the  morn- 
ing of  May  11,  1892,  W.  H.  Coons,  went  from  his 
home,  which  was  between  one  half  and  three  quarters 
of  a  mile  southwest  of  the  town  of  Prescott,  leaving 
there  his  wife,  Lucinda;  his  daughter,  Nellie,  ten  years 
of  age;  and  his  nephew,  the  defendant,  sixteen  years 
of  age.  At  5  o'clock  in  the  afternoon  of  the  next 
day,  he  returned,  and  found  the  house  closed  and 
locked.  He  succeeded  in  entering  it,  and  found  lying 
on  a  bed  the  lifeless  bodies  of  his  wife  and  daughter^ 
They  had  been  murdered,  and  appearances  indicated 
that  they  had  been  dead  from  twenty-four  to  thirty-six 
hours  when  their  bodies  were  found.  The  undercloth- 
ing of  the  mother  was  in  such  disorder  as  to  indicate 
that  an  assault  before  the  murder  may  have  been 
attempted.    The  nephew  was  absent  and  had  taken  a 
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team,  buggy,  and  some  clothing,  and  other  articles, 
which  he  did  not  own.  Late  in  the  evening  of  the 
twelfth  day  of  May,  he  was  arrested  in  Villisca.  His 
indictment  and  conviction  were  for  the  murder  of  his 
cousin,  Nellie  Coons. 

I.  Section  2  of  chapter  165  of  the  Acts  of  the 
Seventeenth  General  Assembly,  as  amended  by  section 
1.  Jurors:  ex-  2  of  chapter  2  of  the  Acts  of  the  Eigh- 
p?r^p?or?''  teenth  General  Assembly  contain  the  fol- 
challenge.  jowing:  **Upon  the  trial  of  an  indict- 
ment for  murder  the  jury,  if  they  find  the  defendant 
guilty  of  murder  in  the  first  degree,  must  designate  in 
their  verdict  whether  he  shall  be  punished  by  death  or 
imprisonment  for  life  at  hard  labor  in  the  penitentiary.'^ 
During  the  impaneling  of  the  trial  jury  the  state  was 
permitted  to  ask  certain  persons,  who  were  retained  as 
members  of  the  jury,  whether  they  had  any  conscien- 
tious scruples  against  the  infliction  of  the  death  penalty. 
The  defendant  objected  to  the  questions  as  * 'incompe- 
tent, immaterial,  and  irrelevant,  and  not  a  statutory 
ground  for  challenge. '^  The  objections  were  overruled, 
and  of  that  ruling  the  appellant  complains.  The  ques- 
tions were  not  allowed  on  the'  theory  that  the^  answer 
might  disclose  ground  for  challenge  for  cause,  and 
much  that  is  said  in  argument,  and  most  of  the  author- 
ities cited  by  appellant  on  that  point,  are  wholly 
irrelevant  to  the  question  presented.  He  does  not  deny 
that  peremptory  challenge  may  be  made  by  the  state 
and  by  the  defendant  without  the  assignment  of  any 
cause,  but  insists  that  the  right  to  examine  persons 
called  to  act  as  jurors  in  regard  to  their  qualifications 
is  limited  to  the  statutory  grounds  for  challenges  for 
cause.  Section  4407  of  the  Code,  >relied  upon  by 
appellant  to  sustain  his  claims,  is  as  follows:  **4407. 
Upon  the  trial  of  a  challenge  to  an  individual  juror, 
the  juror  challenged  may  be  examined  as  a  witness  to 
prove  or  disprove  the  challenge,  and  must  answer  every 
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question  pertinent  to  the  inquiry  thereon,  but  his 
answers  shall  not  afterward  be  testimony  against  him.'' 
That  section  refers  exclusively  to  challenges  for  cause, 
and  has  no  relation  to  peremptory  challenges.  It  is 
the  general  and  well  established  practice  to  allow  both 
to  the  state  and  to  the  defendant  considerable  latitude 
in  the  examination  of  persons  called  to  act  as  jurors, 
not  only  to  facilitate  the  discovery  of  grounds  for  chal- 
lenge for  cause,  but  to  enable  the  parties  interested  to 
discover  any  peculiarity  or  conduct,  association,  char- 
acter, or  opinion,  or  any  predilection,  of  the  person 
under  examination,  or  other  circumstances  which,  in 
the  opinion  of  the  examiner,  might  influence  the  person 
as  a  juror,  and  aflEect  his  verdict.  It  is  well  known  to 
persons  familiar  with  jury  trials  that  jurors  are  fre- 
quently influenced  in  reaching  a  verdict  by  considera- 
tions which  have  no  legitimate  application  in  the  case. 
The  right  of  peremptory  challenge  gives  the  means  of 
keeping  from  the  jury  persons  of  that  kind,  which  the 
challenge  for  cause  does  not  aflEord,  and  parties  should 
be  permitted  to  examine  persons  called  to  act  as  jurors, 
within  reasonable  limits,  to  the  end  that  the  peremptory 
challenges  may  be  used  intelligently.  It  was  the  priv- 
ilege of  the  state  to  exclude  from  the  jury,  so  far  as  its 
right  to  peremptory  challenges  extended,  all  persons 
who  were  prejudiced  against  the  infliction  of  the  death 
penalty;  and  it  was  not  an  abuse  of  the  right  of  exam- 
ination to  permit  inquiry  as  to  the  views  of  the  persons 
summoned  as  jurors  on  that  point.  The  objections  to 
questions  under  consideration  were,  therefore,  properly 
overruled. 

II.     The  appellant  complains  that  the  state  was 
permitted  to  prove,  not  only  the  condition  in  which  the 

body  of  Nellie  Coons  was  found,  but  also 

*  denceofsimui.  the  couditiou  of  the  body  of  her  mother, 

»aa^t^«pon  an-   and  of  the  clothiug  upon  it,  on  the  ground 

that  the  effect  of  permitting  such  evidence 
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to  be  introduced  was  to  put  him  upon  trial  for  an 
assault  upon  the  mother,  and  the  murder  of  both  the 
mother  and  child.  We  do  not  think  the  complaint  is 
well  founded.  The  state  was  entitled  to  show  the  con- 
dition in  which  the  body  of  the  child  was  found,  and 
its  surroundings,  and,  incidentally,  that  of  the  mother, 
in  order  that  the  connection  of  the  defendant  with  the 
crime  of  which  he  was  accused,  the  circumstances 
under  which  it  was  committed,  and  the  motives  which 
prompted  it,  might  be  more  fully  understood;  and  the 
fact  that,  in  proving  those  matters,  another  crime 
would  necessarily  be  shown,  did  not  afiEect  the  right  of 
the  state  to  introduce  the  evidence  in  question. 

III.  The    evidence    shows  that   there  were    two 
wounds  on  the  head  of  Nellie  Coons,  one  on  the  back 
of  it,  caused  by  a  blow  with  some  instru- 
*'  m^t:  earn'      mcut,   and  a  pistol-shot    wound  in  the 
ceacy.  forehead,   and  that  the  latter   probably 

caused  her  death.  The  appellant  contends  that  the 
indictment  does  not  suflSciently  charge  murder  in  the 
first  degree,  committed  by  the  pistol  shot,  in  that  it 
does  not  allege  that  the  shot  was  fired  willfully,  and 
with  deliberation,  premeditation,  malice  aforethought, 
and  intent  to  kill.  The  indictment  contains  two  counts. 
The  first  one  charges  that  the  defendant,  at  the  time 
and  place  stated,  '*in  and  upon  the  body  of  one  Nellie 
Coons,  then  and  there  being,  willfully  and  feloniously, 
deliberately,  premeditatedly,  and  of  his  malice  afore- 
thought, did  commit  an  assault  with,  deadly  weapons, 
being  a  deadly  weapon,  the  particular  description  of 
which  is  to  the  grand  jury  unknown,  and  a  pistol  then 
and  there  held  in  the  hands  of  the  said  James  0. 
Dooley,  and  loaded  with  powder  and  bullet,  and  then 
and  there  the  said  James  0.  Dooley  did,  with  the 
specific  intent  to  kill  and  murder  the  said  Nellie  Coons, 
willfully,  feloniously,  deliberately,  premeditatedly,  and 
of  his  malice  aforethought,  strike  and  beat  the  said 
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Nellie  Coons,  upon  her,  the  said  Nellie  Coons',  head 
and  body,  with  the  said  unknown  weapon,  and  did 
shoot  oflE  and  discharge  the  contents  of  the  said  pistol 
at,  against,  into,  and  through  the  head  and  body  of 
the  said  Nellie  Coons,  thereby,  willfully,  feloniously, 
deliberately,  premeditatedly,  and  of  his  malice  afore- 
thought, inflicting  upon  the  head  and  body  of  the  said 
Nellie  Coons  a  mortal  wound,  of  which  said  mortal 
wound  the  said  Nellie  Coons  then  and  there  did  die.'' 
The  second  count  charges  the  oflEense  in  the  same 
language,  with  the  addition  that  it  was  committed  **by 
lying  in  wait."  We  think  the  indictment  not  only 
suflftciently,  but  very  clearly,  charges  that  both  wounds 
were  inflicted  willfully,  feloniously,  deliberately,  and 
with  premeditation.  No  other  interpretation  can  be 
given  to  all  the  language  used  in  either  count,  when 
considered  together. 

IV.  The  appellant  claims  that  the  court,  in  its 
charge,  erroneously  referred  the  jury  to  the  indictment 

for  information  in  regard  to  the  offense 
*  ti^'stoTjury:  charged.  In  some  paragraphs  of  the 
charge  the  court  referred  to  the  indict- 
ment, as  by  stating  that  before  the  defendant  could  be 
convicted  of  the  crime  charged  in  the  indictment  the 
state  must  prove  specified  facts  beyond  a  reasonable 
doubt,  but  the  jury  were  not  told  to  examine  the 
indictment.  On  the  contrary,  they  were  told,  in  the 
language  of  the  court,  what  it  charged.  The  charge  is 
not  vulnerable  to  the  objections  made. 

V.  The  appellant  complains  that  the  court  refused 
to  instruct  the  jury  in  regard  to  the  law  of  pardons 

applicable  to  persons  convicted  of  murder 
^'  uw'wTto '  in  the  first  degree.  We  think  the  action 
pardons.  ^^  ^^^  court  iu  that  respect  was  correct. 
The  guilt  of  the  defendant  did  not  depend  upon  the 
means  provided  by  law  for  escaping  punishment,  nor 
do  we  think  that  was  a  matter  to  be  considered  by  the 
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jury  in  designating  the  punishment.  That  should  be 
determined  from  the  crime  proven,  and  the  circum- 
stances of  aggravation  y  the  apparent  necessity  for  an 
example  to  det^er  other  wrongdoers,  and  considerations 
of  that  nature,  and  not  from  the  difficulty  of  obtaining 
a  pardon. 

VI.  Counsel  for  appellant  have  discussed  at  con- 
siderable length  many  questions  founded- upon  the 
record,  which  we  do  not  deem  it  best  to  notice  spe- 
cifically. They  are,  in  the  main,  in  the  nature  of  verbal 
criticisms  of  the  charge,  and  do  not  reach  to  the 
merits  of  the  case.  Of  the  objections  thus  presented, 
it  is  only  necessary  to  say  that  they  are  not  well 
grounded,  or,  at  most,  relate  to  technical  errors,  which 
do  not  affect  any  substantial  rights,  and  which  we  are 
required  to  disregard.     Code,  section  4538. 

There  can  be  no  reasonable  doubt  that  defendant  is 
guilty  of  the  crime  of  which  he  was  convicted.  He  com- 
menced to  work  for  his  uncle  in  Septem- 
*'  cienc7?f"eTi.  ^^^i  1891,  and  worked  for  him  continu- 
tlnrw^t  ously  until  the  time  of  the  murder,  except- 
ing some  time  during  the  winter,  when  he 
attended  the  Prescott  school.  In  the  morning  of  May 
11,  after  his  uncle  left  home,  his  aunt  scolded  him  for 
permitting  the  cattle  to  get  into  a  neighbor's  field, 
which  made  him  angry.  At  about  10  o'clock  he  went 
to  Prescott,  and,  while  there,  wrote  an  order  on  a 
merchant  of  the  town,  to  which  he  signed  a  name 
intended  to  be  that  of  his  uncle,  and  with  it  went  to  a 
hardware  store,  where  he  inquired  for  revolvers.  He 
was  shown  one  which  he  agreed  to  take,  if  the  mer- 
chant would  accept  the  order.  The  order  was  accepted, 
and  the  defendant  carried  away  with  him  the  revolver 
and  a  box  of  cartridges.  He  states  that  he  purchased 
the  revolver  to  practice  with,  and  at  the  time  had  no 
intention  of  shooting  anyone ;  that  he  had  half  a  pint 
of  whisky  with  him,  which  he  and  another  person 
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drank,  and  that  he  went  home  about  noon;  that  his 
aunt  was  usually  kind  to  him,  and  that  he  had  not 
felt  any  improper  desires  towards  her  or  his  cousin, 
but  when  he  reached  home  the  cattle  were  in  a  neigh- 
bor's field.  Mrs.  Coons  scolded  him  at  the  dinner 
table  for  neglecting  the  cattle,  and  they  quarreled  for 
some  minutes.  After  dinner,  about  half  past  12 
o'clock,  she  again  began  scolding  him.  He  had  in  his 
pocket  a  padlock,  which  he  had  picked  up  in  the  yard 
for  the  purpose  of  unlocking  it,  but  when  Mrs.  Coons 
scolded  him  he  became  angry,  and  struck  her  on  the 
head  twice  with  it.  The  blows  knocked  her  down. 
They  struggled  for  a  time,  and  he  then  shot  her.  The 
little  girl  came  running  in  from  the  barn,  and  as  she 
came  through  the  door  he  struck  her  on  the  head  with 
the  padlock,  and  knocked  her  down ;  then  shot  her  in 
the  forehead.  He  placed  the  bodies  on  the  bed,  took 
a  sachel,  with  clothing,  locked  the  house,  harnessed 
the  team  to  a  buggy,  and  drove  away.  He  further 
says  that  he  did  not  recover  from  his  passion  suflSciently 
to  realize  the  enormity  of  what  he  had  done  until  he 
had  driven  four  or  five  miles.  The  so-called  **con- 
fession''  was  prepared  for  publication  in  a  newspaper 
by  one  of  its  reporters,  and,  on  the  objection  of  the  de- 
fendant, it  was  excluded  when  offered  in  evidence;  but 
the  objections  were  withdrawn,  and  the  confession  was 
read.  It  contains  some  statements  which  are  shown 
to  be  false.  One  is  that  he  fired  seven  or  more  shots 
into  the  body  of  his  aunt.  A  pool  of  blood  outside  of 
the  house  indicates  that  one  of  the  persons  murdered 
fell  there.  The  inaccurate  statements  in  the  confes- 
sion are  so  numerous  that  it  is  uncertain  how  much  of 
it  is  true.  The  jury  were  authorized  to  give  it  such 
credit  as  it  seemed  to  deserve,  rejecting  some  portions, 
and  accepting  others,  as  they  seemed  warranted  in 
doing.  But  we  think  they  were  justified  in  finding, 
from  the  confession  and  other  evidence  in  the  case, 
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that  the  facts  were  substantially  as  we  have  stated 
them.  The  defendant  admitted  in  open  court  that  he 
was  guilty  of  the  unlawful  killing  of  Nellie  Coons. 

It  is  said  that  there  is  no  evidence  that  it  was 
done  by  lying  in  wait.  But  we  think  the  jury  may 
have  found,  from  the  circumstances  connected  with 
the  killing  of  the  mother,  the  fact  that  the  child  was 
at  the  barn  when  her  mother  was  killed,  the  evident 
desire  of  the  defendant  to  effect  at  least  a  tempo- 
rary concealment  of  the  crime,  and  the  further  fact 
that  the  child  was  killed  at  the  house,  that  the  murder 
of  the  latter  was  accomplished  by  means  of  lying  in 
wait,  within  the  meaning  of  the  law. 

VII.  Counsel  for  appellant  discuss  at  some 
length  the  character  of  the  defendant,  as  shown  by  his 
history.  His  father  died  when  he  was  but 
''^nt^toedby  a  f cw  years  old.  His  mother  remarried, 
chMgBon  and  he  left  home  when  he  was  about 
thirteen  years  of  age,  and  worked  at  dif- 
ferent places  until  he  commenced  working  for  his 
uncle.  He  seems  to  have  been  a  quiet,  well  behaved 
boy,  who  was  favorably  regarded  by  those  who  knew 
him.  He  attended  school  in  Prescott  a  portion  of  the 
winter  preceding  the  murder,  and  during  that  winter 
joined  a  church,  and  attended  Sunday  school.  He 
was  not  an  apt  pupil,  and  his  mental  development, 
from  lack  of  opportunity  or  of  natural  ability,  seemed 
to  be  a  little  inferior  to  the  average  development  of 
boys  of  his  age.  He  is  described  as  having  the  appear- 
ance of  an  easy  going,  sluggish  fellow,  who  did  not 
have  the  perseverance  boys  of  his  age  and  opportuni- 
ties usually  have.  He  had  not  drank  much  intoxica- 
ting liquor,  but  was  quite  a  reader  of  cheap,  sensational 
novels.  After  committing  the  murders,  he  drove  out 
of  town,  and  stopped  for  the  night  only  about  seven 
miles  away.  The  next  day  he  drove  to  VUlisca,  twenty- 
five  miles  from  Prescotti  placed  the  team  he  drove  in  a 
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stable,  and  that  evening  went  to  the  home  of  a  nephew 
of  Mrs.  Coons,  and  was  given  a  bed  for  the  night. 
He  was  there  when  a  dispatch  was  received  by  that 
nephew,  notifying  him  of  the  death  of  his  aunt  and 
cousin,  and  a  short  time  aftei-ward  was  arrested. 
There  is  nothing  in  the  record,  excepting  the  commis- 
sion of  the  crimes  which  were  proven,  to  show  that 
defendant  is  of  a  depraved  nature.  Certainly,  he  can 
not  be  regarded  as  a  hardened  criminal,  although 
guilty  of  a  crime  having  few  parallels  in  wanton 
atrocity  in  the  history  of  the  state.  In  view  of  the 
youth  of  the  defendant,  his  lack  of  mental  develop- 
ment, and  his  almost  uniformly  good  conduct  before 
the  crime  was  committed,  we  should  have  been  better 
satisfied  had  the  jury  designated  imprisonment  in  the 
penitentiary  for  life  as  his  punishment;  but,  in  a  legal 
sense,  the  evidence  was  sufficient  to  authorize  the 
punishment  designated,  and  there  is  no  sufficient 
ground  upon  which  we  can  prevent  it. 

We  find  no  error  in  the  record  prejudicial  to  the 
defendant,  and  the  judgment  of  the  district  court  is 

AFFIRMED. 


The  State  of  Iowa,  Appellant,  v.  J.  H.  Johnson 
et  al.y  Appellees. 

Unlawful  Assembly:  injtjrt  to  building:  construction  op  stat- 
ute. Where  persons  assembled  primarily  for  the  purpose  of  driving 
away  or  frightening  certain  employees  at  a  railway  station,  but,  while 
so  assembled,  threw  coal  around  the  waiting  room,  and  against  the 
walls,  forced  open  the  door  of  the  private  oflSoe,  and  broke  the  lock 
thereof,  held^  that  they  were  guilty  of  riotously  assembling  together 
to  injure  a  building,  within  the  meaning  of  section  4070  of  the  Code. 

Appeal  from  Mahaska  District    Court. — Hon.   A.   E. 
Dewey,  Judge. 

Wepnbsday,  January  17,  1894. 
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J.  H.  Johnson,  Phil  Davis,  Fred  Coryell  and 
Dick  Wires  were  charged  by  indictment  with  riotously 
assembling  together  to  injure  a  building.  They  de- 
manded separate  trials,  and  the  state  elected  first  to 
try  Davis.  A  jury  was  accordingly  impaneled,  and  the 
trial  was  commenced.  After  the  evidence  on  the  part 
of  the  state  had  been  submitted,  a  motion  to  direct  a 
verdict  for  the  defendant  Davis  was  sustained,  and 
judgment  was  rendered  in  his  favor.  The  state 
appeals. — Reversed. 

Byron  W.  Preston^  for  the  State. 

No  appearance  for  appellee. 

EoBiNSON,  J. — The  defendants  were  indicted  under 
section  4070  of  the  Code,  and  an  appeal  was  taken  by 
the  state,  for  the  purpose  of  obtaining  an  interpretation 
of  the  section  for  use  in  the  further  prosecution  of  the 
case  against  the  defendants  not  yet  tried.  The  portions 
of  the  section  specified  which  are  material  to  a  deter- 
mination of  the  appeal  are  as  follows: 

**  Section  4070.  If  any  person  or  persons  unlaw- 
fully or  riotously  assembled,  *  *  *  injure  *  *  * 
any  dwelling  house  or  other  building  *  *  *  he  shall 
be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  five  years,  or  by  fine  not  exceeding  five  hun- 
dred dollars  and  imprisonment  in  the  county  jail  not 
more  than  one  year.     *     *     *'' 

The  evidence  shows  that  the  defendant  Johnson 
had  been  the  agent  and  telegraph  operator  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company,  at  its 
station  in  tlie  town  of  Leighton,  but,  at  the  time  of 
the  occurrence  in  controversy,  he  was  out  on  a  strike. 
In  the  evening  of  December  23,  he  was  seen  in  Des 
Moines,  where  he  was  heard  to  say,  in  effect,  that  he 
was  going  to  Leighton,  and  get  the  miners  drunk,  and 
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have  them  take  the  agent.  In  the  evening  of  Decem- 
ber 25  a  crowd  of  fifteen  or  twenty  persons  gathered 
at  the  depot  in  Leighton,  where  many  of  them  remained 
several  hours.  Some,  if  not  all,  of  them  were  intox- 
icated, and  their  conduct  was  of  a  disorderly  and  riot- 
ous character.  They  indulged  in  much  threatening, 
profane,  and  obscene  language;  threw  coal  around  the 
waiting  room,  and  against  the  walls;  and  the  door  of 
the  private  oflSce  was  forced,  and  the  lock  on  it  broken. 
*  Their  conduct  was  such  that  people  who  were  there  to 
take  a  train  left  before  it  came.  The  demonstrations 
of  the  crowd  were  directed  chiefly  towards  the  man  who 
had  taken  Johnson's  place,  and  toward  other  railroad 
employees  who  were  with  him,  and  no  doubt  were 
prompted  by  friendship  for  Johnson,  and  enmity  for 
the  man  who  had  succeeded  him.  The  appellee,  Davis, 
was  one  of  the  crowd,  and  took  an  active  part  in  what 
was  done.  There  can  be  no  doubt  that  the  assembly 
was  unlawful  and  riotous,  and  that  it  injured  the  build- 
ing of  the  railway  coiiipany. 

The  motion  which  was  sustained  by  the  court  was 
as  follows: 

^The  defendant  now  moves  the  court  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant,  for  the 
reason  that  under  section  4070  of  the  Code,  under 
which  this  indictment  is  found,  the  evidence  does  not 
warrant  a  conviction ;  second^  for  the  reason  that  the 
evidence  is  not  sufficient  to  warrant  a  conviction  of  the 
defendant;  tUrdj  for  the  reason  that  the  evidence 
shows  that  the  defendant  is  not  guilty  of  the  crime 
charged;  fourth^  for  the  reason  that  the  evidence  shows 
that  the  defendant  was  not  attempting  to  destroy  or 
injure  the  building;  that  he  was  not  attempting  to 
injure  or  destroy  the  building,  together  with  other  per- 
sons.'^ 

The  fact  that  the  purpose  of  the  men  who  formed 
the  assembly  was  primarily  tg  drive  off  or  frighten  the 
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railway  employees,  and  not  to  injure  the  building,  is 
not  important  in  fixing  their  guilt  of  the  offense 
charged.  If  they  had  assembled  for  a  lawful  purpose, 
but,  while  so  assembled,  formed  the  purpose  of  doing 
an  unlawful  act,  and,  while  in  that  condition,  injured 
the  railway  building,  the  assembly  was  unlawful,  and 
persons  composing  it  were  guilty  of  the  statutory  offense 
in  question ;  and  the  same  would  be  true  in  the  case  of  a 
riotous  assembly.  The  section  under  consideration  is 
not  intended  to  punish  the  unlawful  or  riotous  assem- 
bly. That  is  provided  for  by  section  4066,  which 
makes  it  unlawful  for  three  or  more  persons  to  assem- 
ble together  in  a  violent  or  tumultuous  manner  to  do 
an  unlawful  act.  The  evidence  submitted  showed  that 
an  offense  defined  by  section  4070  had  been  committed, 
and  that  the  defendant  Davis,  with  others,  was  guilty 
of  it. 

It  follows  that  the  motion  to  direct  a  verdict  should 
have  been  overruled.    Bevebsed. 


Marshall  Field  &  Company,  Appellant,  v.  T.  B. 
Wallace  et  al.^  Appellees. 

1.  Olerk  of  District  Court:  approval  op  bonds:  evidencb  of 
OABK.  In  an  action  against  the  olerk  of  the  district  oonrt  for  negli- 
gently approving  an  insufficient  administrator's  bond,  evidence  of 
inquiries,  made  by  the  olerk,  of  business  men  in  the  community  and  of 
information  received,  before  approving  the  bond,  as  to  the  extent  and 
value  of  the  estate  of  the  deceased,  and  of  the  financial  standing  of 
the  firm  of  which  he  was  a  member  when  he  died,  is  admissible  for 
the  purpose  of  showing  the  degree  of  care  and  diligence  exercised. 

2.  :  :  .    But  evidence  of  the  manner  in  which  the 

administrator  and  his  sureties  lived  subsequent  to  the  approval  of  the 
bond  is  not  relevant. 

8.  :   :  SECURITY  required  only  por  aotual  value  of 

PROPERTY.  Where  an  administrator  gives  a  bond  in  a  penal  sum 
exceeding  the  value  of  property  coming  into  his  hands,  the  clerk' 
of  the  district  court  will  not  be  liable  for  his  approval  of  sureties  who 
were  insufficient  for  the  amount  of  such  bond,  if  they  were  at  the  time 
sufficient  for  a  bond  of  the  amount  required  by  law,  according  to  the 
real  value  of  the  property  received  by  the  administrator. 
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Appeal  from  Cass  District  Court. — Hon.  Walteb  I. 
Smith,  Judge. 

Wednesday,  January  17, 1894* 

The  plaintiff,  a  creditor  of  the  estate  of  Jesse  L. 
Jones,  deceased,  brings  this  action  upon  the  oflScial 
bond  of  the  defendant,  T.  R.  Wallace,  as  clerk  of  the 
district  and  circuit  courts  of  Cass  county,  to  recover  of 
the  defendant  Wallace  as  principal,  and  the  other 
defendants  as  sureties,  the  amount  due  to  the  plaintiff 
from  said  estate,  upon  the  ground  that  the  defendant 
Wallace  was,  as  such  clerk,  guilty  of  negligence  in 
approving  the  bond  of  the  administrators  of  said  estate, 
to  the  injury  of  the  plaintiff.  The  case  was  tried  to  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  de- 
fendants.   The  plaintiff  appeals. — Reversed. 

L.  L.  De  Lano  and  Willard  <&  Willard^  for  appel- 
lant. 

H.  G.  OwrtiSj  for  appellees. 

Given,  J. — The  record  shows,  without  dispute,  that 
Jessee  L.  Jones  and  H.  F.  Ketchum  were  partners  in 
a  mercantile  business  under  the  firm  name  of  Jones 
&  Ketchum,  pnor  and  up  to  the  time  of  the  death  of 
Mr.  Jones,  who  died  intestate.  Soon  after  his  death, 
Mrs.  Minerva  C.  Jones,  his  widow,  filed  a  petition  for 
the  appointment  of  administrators,  stating  the  probable 
value  of  the  personal  estate  to  be  twelve  thousand  dollars, 
and  asking  the  appointment  of  Charles  C.  Jones,  a  son 
of  the  decedent,  and  H.  F.  Ketchum,  the  surviving 
partner  as  administrators.  The  defendant  Wallace,  as 
,  clerk,  fixed  the  amount  of  the  bond  at  twenty-four 
thousand  dollars,  and  accepted  as  sureties  Mrs.  Jones, 
the  widow,  Phoebe  C.  Ketchum,  wife  of  H.  F. 
Ketchum,  and  daughter  of  deceased,  and  M.  Bella 
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Jones  and  Alice  Aylesworth,  also  daughters  of  deceased, 
and  issued  letters  of  administration  to  said  Charles  C. 
Jones  and  H.  F.  Ketchum. 

At  the  time  of  the  decease  of  Mr.  Jones  the  firm 
was  indebted  for  merchandise  to  tlie  plaintiflE,  to  Carson, 
Pirie,  Scott  &  Co.,  John  V.  Farwell  &  Co.,  and  E.  S. 
Jaflfrey  &  Co.,  each  of  which  claims  were  duly  filed, 
approved  and  allowed,  and  have  since  been  assigned  to 
the  plaintiff.  The  inventoiy  shows  that  the  only  assets 
that  came  into  the  hands  of  the  administrators  were  the 
cash  on  hand,  book  accounts,  merchandise  and  store 
fixtures  belonging  to  the  firm.  A  life  insurance  policy 
was  included,  which  belonged  to  the  widow,  and  is  not 
claimed  to  be  assets,  and  will  not  be  further  noticed. 
The  administrators  reported  the  assets  sold  in  accord- 
ance with  the  order  of  the  court,  and  that  three  thou- 
sand, four  hundred  and  seventy-nine  dollars  and  twenty- 
five  cents  of  the  proceeds  remained  after  paying  funeral 
expenses,  allowance  to  the  widow,  and  other  approved 
expenses.  They  also  reported  seven  thousand,  four 
hundred  and  thirty-eight  dollars  and  ninety-four 
cents  of  the  claims  of  the  third  class  allowed,  three 
thousand,  six  hundred  and  thirteen  dollars  and  four 
cents  of  which  were  firm  debts.  They  asked  an  order 
to  pay  forty  cents  on  the  dollar.  The  only  evidence  of 
any  action  taken  upon  this  request  was  an  indoi*sement 
in  pencil  on  the  back  of  the  report,  signed  by  the  judge, 
as  follows:  **App.  order  to  make  payment  of  dividend 
of  forty  per  cent.''  The  creditors  moved  the  court 
for  an  order  that,  as  said  funds  in  the  hands  of  the 
administrators  were  derived  from  partnership  assets, 
they  be  fii*st  applied  in  payment  of  partnership  debts. 
And  the  administrators  moved  for  a  nunc  pro  tunc  order 
correcting  the  record  so  as  to  show  thatthey  were  author- 
ized to  pay  forty  per  cent.,  as  asked  in  their  report. 
Upon  full  hearing,  the  motion  of  the  administrators  was 
overruled,  and  it  was  adjudged  that  of  said  fund  they 
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pay  to  Carson,  Pirie,  Scott  &  Company,  and  to  John  V. 
Farwell  &  Company,  in  addition  to  the  forty  per  cent, 
already  paid  them,  fifty-four  per  cent,  of  the  total 
amount  of  their  claims,  and  to  E.  S.  Jaffrey  and  Com- 
pany and  to  Marshall  Field  &  Company,  ninety-four 
per  cent,  of  the  amount  of  their  claims.  The  adminis- 
trators failed  to  comply  with  this  order,  probably 
because  they  had  previously  exhausted  the  fund  in  pay- 
ing forty  per  cent,  upon  all  claims  of  the  third  class, 
regardless  of  whether  or  not  they  were  firm  debts.  The 
estate  being  exhausted,  and  the  administrators  and 
their  sureties  insolvent  and  nonresidents  of  the  state, 
the  plaintiff  is  unable  to  force  collection  of  its  claims 
against  them.  It  is  evident  that  these  sureties  were 
insufficient  at  the  time  they  were  accepted  and  approved 
by  the  defendant  Wallace,  and  the  controlling  conten- 
tion is  whether,  in  accepting  and  approving  said  sure- 
ties, he  acted  with  the  care  and  diligence  which  the  law 
required. 

The  law,  section  2362  of  the  Code,  having  vested 

clerks  of  the  courts  with  power  to  approve,  or  disapprove, 

the  bonds  of  administratoi's  and  executors, 

1.  Olbbk  of  di«-    ...  •      J    XI     J-    i  1 

trict  court:      it  IS  required  that  they  exercise  reasona- 

approval  of  n    -i.i.  •       ,i 

dSScS'of  aire  ^^  ^^^®  ^^""  diligence  m  the  performance 
of  that  duty.  In  performing  that  duty 
•they  must  not  only  act  in  the  light  of  the  extent  and 
value  of  the  estate,  but  also  for  the  protection  of  cred- 
itors, and  those  entitled  to  distribution  of  the  estate. 
The  care  and  diligence  which  they  are  required  to  exer- 
cise are  those  which  ordinarily  careful  and  prudent  per- 
sons would  exercise  in  transactions  of  like  importance. 
On  the  trial  the  defendant,  Wallace,  was  called  in 
his  own  behalf,  to  testify  to  the  inquiries  he  had  made, 
and  information  that  he  had  received,  before  approving 
the  bond.  He  was  permitted  to  testify,  over  the  plain- 
tiff's objections,  to  the  estimate  put  upon  the  property 
of  the  deceased  by  the  bankers  with  whom  the  deceased 
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did  business.  He  was  also  permitted  to  prove  by  a 
number  of  business  men  who  were  in  a  position  to 
know  the  fact^  what  the  reputed  financial  standing  of 
Jones  &  Ketchum  and  Jesse  L.  Jones  was  at  the  time 
of  Mr.  Jones'  death.  It  will  be  observed  that  one  of 
the  administrators  and  three  of  the  sureties  were  heirs 
of  the  deceased,  and  that  the  other  surety  was  his 
widow.  While  the  clerk  was  properly  governed  by  the 
statement  of  the  value  of  the  assets  made  in  the  peti- 
tion in  fixing  the  amount  of  the  bond,  it  was  certainly 
proper  for  him,  in  determining  as  to  the  sufficiency  of 
these  sureties,  to  inquire  further  as  to  the  probable 
extent  of  the  estate  and  the  interest  of  the  sureties 
therein.  The  extent  of  the  estate  and  their  interest 
therein  was  one  element  from  which  to  determine  their 
solvency.  While  the  clerk  might  not  be  excused  for 
acting  alone  upon  the  reputed  financial  standing  of  the 
firm  and  of  the  deceased,  it  was  certainly  proper  matter 
to  be  considered  by  him.  We  think  there  was  no  error 
in  admitting  either  of  these  items  of  evidence. 

II.    Mr.  Wallace  was  also  permitted  to  testify,  over 
the  plaintifE^s  objection,  as  to  the  style  in  which  C.  C. 

^ . Jones  and  his  mother  and  sisters  lived  at 

*  times  long  after  the  approval  of  the  bond. 
It  might  be  questioned  whether  evidence  as  to  the  man- 
ner of  their  living,  at  and  before  the  approval  of  the 
bond,  was  admissible.  It  is  certainly  clear  that  their 
style  of  living,  several  years  after,  could  not  have  gov- 
erned the  defendant  Wallace  in  the  approval  of  the 
bond,  and  was  not  sufficiently  specific  to  show  their 
financial  condition  when  the  bond  was  given,  nor  that 
the  plaintiff  could  have  collected  the  claims  in  question 
from  them.  That  they  lived  in  high  style  and  expen- 
sively does  not  necessarily  indicate  that  collection  could 
have  been  enforced  against  them.  We  think  it  was 
error  to  have  admitted  this  evidence,  and  that  its  admis- 
sion was  prejudicial  to  the  plaintiff. 
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III.  The  appellant  complains  of  the  refusal  to  strike 
from  the  answer  an  allegation  that  the  defendant  Wal- 
lace, *4n  good  faith,  and  in  the  exercise  of  his  judg- 
ment as  clerk,  believed  that  said  sureties  were  amply 
good,''  etc.  It  is  true  that  such  belief  is  not  a  defense; 
but  this  allegation,  taken  in  connection  with  what  pre- 
cedes it,  was  evidently  not  intended  to  plead  good  faith 
as  a  [defense.  With  the  seventh  paragraph  of  the 
charge  before  them,  the  jury  could  not  have  understood 
that  good  faith  alone  was  a  defense.  When  the  part 
of  the  answer  complained  of  is  considered  in  connection 
with  the  other  allegations  in  the  paragraph,  we  think 
there  was  no  error  in  refusing  to  strike  it. 

IV.  It  will  be  noticed  that  the  estate  proved  to  be 
of  much  less  value  than  that  stated  in  the  petition  for 

the  appointment  of  the  administrators. 
rttVi^ui?2d'*'  The  court  instructed  as  follows:  "The 
value  of  prop-  bond  takcu  of  these  administrators  in  this 

erty. 

case  was  for  twenty-four  thousand  dollars; 
but  that  bond  was  excessive,  and  the  sureties  thereon 
were  suflScient,  if  they  were  at  that  time  sufficient  upon 
a  bond  large  enough  to  secure  the  estate  for  the  amount 
of  property  which  is  shown  to  have  come  into  the  hands 
of  the  administrators,  to  wit,  four  thousand,  nine  hun- 
dred and  eleven  dollars  and  sixty  cents." 

The  appellant  complains  of  this  instruction,  and 
contends  that  the  defendants  are  liable,  if  the  defendant 
Wallace  did  not  exercise  reasonable  care  in  taking  sure- 
ties for  the  amount  named  in  the  bond,  even  though 
they  might  be  sufficient  for  the  lesser  amount.  The 
lesser  amount  is  all  that  came  into  the  hands  of  the 
administrators,  and  all  to  which  the  plaintiff  has  a  right 
to  look  for  the  payment  of  the  claims  in  question,  and, 
unless  the  negligence  of  the  clerk  has  defeated  the 
plaintiff  in  its  recovery  from  that  fund,  his  action  has 
been  without  prejudice  to  the  plaintiff.  We  conclude 
that,  under  the  facts  of  the  case,  the  instruction  was 
without  prejudice  to  the  plaintiff,  and  is  correct. 
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V.  The  appellant  contends  that  the  evidence  shows, 
without  conflict,  that  the  defendant  Wallace  did  not 
exercise  reasonable  diligence  and  ciare  in  approving  the 
bond,  and  that,  therefore,  the  court  should  declare,  as  a 
matter  of  law,  that  he  is  liable.  The  appellees  contend 
that  there  is  evidence  from  which  the  jury  might  find 
due  care,  and  that,  therefore,  the  question  was  properly 
submitted  to  the  jury.  We  have  not  set  out  nor  dis- 
cussed the  evidence  on  this  question,  as,  for  the  error 
in  admitting  evidence,  the  judgment  of  the  district 
court  must  be  reversed.  It  is  suflScient  to  say  that  we 
think  the  question  was  properly  left  to  the  juiy. 

VI.  The  appellees,  while  conceding  that  they  can  not 
take  advantage  of  errors  against  them,  nor  ask  affirm- 
ative relief,  they  not  having  appealed,  contend  that  the 
plaintiflf  has  shown  no  cause  of  action ;  that  it  appears 
that  the  plaintiflf  should  not  recover,,  and,  therefore,  a 
new  trial  should  not  be  granted,  even  though  erroneous 
instructions  or  rulings  were  made  and  given,  as  com- 
plained of  by  the  appellant.  Conceding  the  rule  to  be 
as  claimed,  which  we  do  not  determine,  yet  we  are  of 
the  opinion  that  this  case  does  not  come  within  such  a 
rule. 

Our  conclusion  upon  the  whole  record  is  that,  for 
the  reasons  stated,  the  judgment  of  the  district  court 
must  be  reversed. 


Nellie  Smith,  Appellee,  v.  W.  J.  Harrington  et  al.. 
Appellants;  Same  v.  Ted  Kinney  et  al.j  Appel- 
lants; Same  v.  Joseph  Votrembek  et  al.^  Appel- 
lants. 

1.  Appeal:  review  op  order  on  motion:  record.  An  order  of  the 
district  court  will  not  be  reviewed  by  the  supreme  court  where  it 
appears  that  tho  evidence  presented  in  the  district  court  has  not 
been  preserved. 
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2.  District  Court  Rules:  copies  ot  pleadings:  discretion  of 
COURT.  Whether  a  pleading  shall  be  stricken  from  the  files  beeaose 
of  the  failure  to  file  a  plain  copy  thereof,  as  required  by  the  rules  of 
the  district  court,  is  a  matter  within  the  discretion  of  that  court,  and 
where,  pending  a  motion  to  strike  a  petition  because  the  copy  thereof 
on  file  is  blurred  and  illegible,  the  plaintiff  filed  a  plain  copy  thereof, 
which  filing  was  long  before  the  trial,  and  the  defendant  was  not 
prejudiced  because  of  the  character  of  the  first  copy,  held,  that  the 
motion  to  strike  was  properly  overruled. 

Appeal  from    Crawford  District  Court. — Hon.   0.  D. 
Goldsmith,  Judge. 

Wednesday,  January  17, 1894. 

B.  Shawvan  and  E.  R.  Duffieyiov  appellants. 

J.  P.  Connor y  for  appellee. 

KiNNE,  J. — These  three  cases  present  one  and  the 
same  question.  In  each  case,  the  plaintiff  filed  a  peti- 
tion claiming  damages  of  the  defendants  by  reason  of 
their  selling  intoxicating  liquors  to  her  husband,  and 
asking  that  the  same  be  made  a  lien  upon  certain  real 
estate.  The  plaintiff,  at  thejtime  of  filing  the  petitions, 
filed  copies  of  the  same  with  the  clerk  of  the  district 
court.  On  the  same  day  the  defendants  filed  a  motion 
to  strike  the  petitions  from  the  files.  The  material 
part  of  said  motion  reads : 

**The  plaintiff  has  failed  and  neglected  to  comply 
with  the  rules  of  this  court  relating  to  the  filing  of 
pleadings  in  actions  brought  or  pending  herein,  in  this: 
She  has  failed  to  file  a  plain  copy  of  the  petition  in 
this  action  for  the  use  of  the  defendants.  The  pre- 
tended copy  of  the  petition  for  the  use  of  the  defend- 
ants is  so  blurred  and  illegible  as  to  be  entirely  useless 
to  the  defendants,  and  they  are  unable  to  read  the 
same,  or  to  make  use  thereof  in  preparing  a  pleading 
to  meet  the  issues  tendered  by  the  petition,  all  of 
which  will  appear  by  reference  to  the  copy  of  the  peti- 
tion filed  by  the  plaintiff,  which  is  hereto  attached  as 
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Exhibit  A.,  and  made  a  part  of  tSis  motion,  and  also 
by  the  evidence  of  the  clerk  of  this  court,  showing  that 
the  copy  hereto  attached  is  the  copy,  and  the  only 
copy,  of  the  petition  filed  herein  by  the  plaintiflf ,  which 
evidence  the  defendants  hereby  tender,  and  ask  leave 
to  introduce,  by  an  oral  examination  of  said  clerk." 

Thereafter,  the  court  made  the  following  order 
overruling  said  motions: 

^'And  now,  at  this  time,  the  motion  of  the  defend- 
ants to  strike  the  plaintiff's  petition  from  the  file, 
because  no  plain  and  legible  copy  of  said  petition  has 
been  filed  therewith,  coming  on  to  be  heard,  where- 
upon the  defendants  offer  the  evidence  of  the  clerk, 
and,  after  argument  by  counsel,  said  motion  is  sub- 
mitted to  the  court,  and  pending  a  ruling  on*  said 
motion  the  plaintiff  having  prepared  and  filed  a  copy 
of  her  petition  which  is  plain  and  legible,  the  defend- 
ant's motion  to  strike  the  petition  from  the  file  is  over- 
ruled; and  the  defendants  object  and  except  to  said 
ruling,  overruling  their  motion.'' 

At  a  later  day  in  the  term  the  causes  came  on  for 
a  find  hearing,  and  the  defendants,  failing  to  answer 
or  plead,  were  defaulted,  trial  was  had,  and  judgments 
entered  in  each  case  against  the  defendants.  The 
defendants  appeal,  assigning  as  error  the  overruling  of 
their  motions,  the  allowing  plaintiff  to  file  copies  of  the 
petition,  and  proceeding  to  trial,  and  the  rendition  of 
the  judgments  against  them. 

I.    The  judgments  below  must  be  aflBrmed.    This 
record  does  not  show  that  the  copies  of  the  petitions 
1.  appbal:  review  ^^^  ^^^^  failed,  iu  auy  respect,  to  comply 
motiSnfwo-    with  the  rule.    It  appears  that  evidence 
^^'  of  the  clerk  of  the  court  was  received.    It 

was  not  presei-ved,  and  is  not  before  us.  We  are  justi- 
fied, in  the  absence  of  the  evidence,  in  assuming  that 
it  showed  that  the  copies  first  filed  suflSciently  com- 
plied with  the  rule,  and,  therefore,  the  court  properly 
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overruled  the  motions  to  strike.  The  fact  of  filing 
second  copies  is  not,  of  itself,  aconfession  of  the  motions. 
The  ruling  of  the  court  does  not  determine  that  the 
first  copies  were  not  in  compliance  with  the  rule. 

II.    The  motions  in  these  cases    were  properly 
overruled  for  the  reasons  heretofore  given,  and  ordi- 
narily we  should  not  say  more ;  but  counsel 
^  raj^'^^es    for  appellant  insist  that  there  is  some  real 
discretion  of    or  apparent  conflict  in  the  decisions  of  this 

court. 

court,  wherein  rule  1,  governing  practice 
in  the  district  courts,  is  construed.  The  cases. referred 
to  are  Burgit  v.  Case^  84  Iowa,  33,  and  Searles  v.  LuXj  86 
Iowa,  61.  We  do  not  think  there  is  any  conflict  in  the 
construction  of  the  rule  as  given  in  the  two  cases.  The 
rule  in  question  was  adopted  by  the  convention  of  dis- 
trict judges  held  in  pursuance  of  the  statute,  and  is  as 
follows: 

**E very  party,  at  the  time  of  filing  any  petition, 
answer,  reply,  demurrer,  or  motion,  except  a  motion 
for  continuance  or  change  of  venue,  shall  file  with  the 
same  one  plain  copy  thereof  for  the  use  of  the  adverse 
party,  and  on  failure  to  do  so  the  cause  may  be  contin-  * 
ued  at  the  option  of  the  adverse  party,  or  the  paper  so 
filed  stricken  from  the  files.'' 

In  the  Burgit  case  the  copy  of  the  motion  was  not 
filed  until  some  six  weeks  after  the  filing  of  the  motion. 
It  was  contended  by  the  appellant,  in  that  case,  that 
the  rule  was  complied  with,  if  the  copy  was  -filed  when 
first  called  for  by  the  party  for  whose  benefit  it  was 
designed.  In  the  opinion,  the  court  shows  that  the 
result  of  such  a  construction  of  the  rule  might  be  to 
require  an  examination,  in  each  case,  to  determine  as  to 
whether  the  failure  to  file  the  copy  had  worked  any  prej- 
udice to  the  adverse  party.  The  holding  in  the  case  is 
not  that  the  adverse  party  could,  at  his  election,  have 
the  case  continued,  or  the  pleading  stricken  from  the 
files ;  but  the  full  extent  of  the  decision  is  summed  up 
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in  the  closing  words,  that  **the  district  court  had  the 
power  to  enforce  it  (the  rule)  by  striking  the  motion 
filed  in  violation  of  its  provisions  from  the  files,  on  the 
application  of  intervenor/^  It  is  not  said  or  held  that 
the  court  was  required  to  strike  a  paper  filed,  when  no 
copy  is  filed,  from  the  files.  Its  right  to  do  so  is  main- 
tained, but  it  is  not  held  that  the  rule  enjoins  such  a 
duty  on  the  court,  at  the  option  of  the  adverse  party. 
The  discretion  of  the  district  court  was  not  considered, 
in  that  case,  at  all. 

In  the  Searles  casCj  the  discretion  of  the  district 
court  was  discussed  and  passed  upon,  and  the  construc- 
tion of  the  rule  therein  adopted  was,  in  effect,  that  the 
party  might,  at  his  option,  have  the  case  continued,  or 
not,  and  that  he  could  not  insist  upon  the  paper  being 
stricken  from  the  files ;  that  that  was  a  matter  discre- 
tionary with  the  court,  under  the  facts;  and  that  **its 
exercise  to  strike  should  only  be  when  to  refuse  would 
result  in  prejudice. '^ 

It  thus  appears  that  there  is  in  fact  no  conflict,  real 
or  apparent,  between  the  two  cases,  when  we  consider 
just  what  was  determined  and  discussed  in  each  case. 
The  last  case  holds,  as  the  first  one  does,  that  the  court 
may  strike  the  pleading  from  the  files ;  and  in  the  last 
case  another  question  is  also  considered,  as  to  whether 
the  court  is  required  to  strike  the  pleading  at  the 
instance  of  the  adverse  party.  We  are  content  with  the 
construction  of  the  rule  given  in  the  Searles  case^  which, 
as  we  have  said,  is  not  in  conflict  with  the  holding  in 
the  other  case.  The  court  properly  exercised  its  discre- 
tion, in  refusing  to  strike  the  petition  from  the  files. 
Plain  copies  were  filed  long  before  the  trial  of  the  cases, 
and  there  is  no  pretense  that  the  defendants  were  in  any 
way  prejudiced  by  the  fact  that  the  copies,  which  were 
in  fact  filed  with  the  petitions,  were  not  plain  and  legi- 
ble, if  such  was  in  fact  the  case.  In  any  view,  the 
action  of  the  court  was  correct,  and  the  judgments 
below  will  be  affibmed. 
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I.  S.  Mucoi,  Appellee,   v.  F.  W.  Houghton, 
Appellant. 

1.  Evidence:  LSADma  qihestions:  bbror  without pbejudiok.  The 
allowance  of  leading  questions  and  the  admission,  in  eyidenoe,  of  the 
conclusions  of  a  witness  are  not  grounds  for  the  reversal  of  a  cause 
where  it  appears  that  in  the  subsequent  course  of  the  trial  every  fact 
and  circumstance  connected  with  the  subject  of  the  witness'  testi- 
monj  were  given  in  detail. 

2.   :  TESTIMONY  OP  EXPERTS:  PRAOTIOB.    Where  it  was  sought  to 

introduce  the  testimony  of  experts  before  proof  of  the  facts  upon 
which  such  testimony  was  based,  though  such  proof  was  afterward 
made,  held,  that  the  exclusion  was  without  prejudice  where  it 
appeared  that  the  expert  was  afterward  called,  and  testified  as  sueh 
upon  every  question  involved  in  the  case. 

3.  Physicians:  malpraotiob:  dismissal  of  patient  before  reoov- 
ery:  degree  of  skill  reqxtired.  In  an  action  against  a  surgeon  for 
negligently  dismissing  the  plaintiff  from  treatment  for  a  fractured 
arm  before  the  same  was  fully  healed,  the  court  instructed  the  juiy 
that  the  defendant  was  liable,  unless,  in  making  up  his  mind  to  dis- 
miss the  plaintiff,  the  defendant  exercised  reasonable  and  ordinary 
care  and  skill,  and  had  regard  for,  and  took  into  account,  the  well 
settled  rules  and  principles  of  medical  and  surgical  science.  Held, 
that  the  instruction  was  not  erroneous  as  imposing  a  higher  degree  of 
care  and  skill  than  the  law  requires. 


Appeal  from  Council  Bluffs  Superior  Court. — ^HoN. 
J.  E.  F.  McGee,  Judge. 

Wednesday,  Januabt  17,  1894. 

The  plaintiff  is  a  gardener  by  occupation.  The 
defendant  is  a  physician  and  surgeon.  On  the  eleventh 
day  of  June,  1890,  the  plaintiff  sustained  a  fracture  of 
his  left  arm  between  the  wrist  and  elbow.  Both  of  the 
bones  of  the  arm  were  broken.  He  employed  the 
defendant  to  reduce  the  fracture  and  treat  the  injury. 
The  defendant  at  first  bound  up  the  arm  in  splints, 
and  afterwards  incased  it  in  a  plaster  cast.  After  giv- 
ing attention  to  the  injury  until  the  seventh  day  of 
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August  of  the  same  year  by  examining  the  condition 
of  the  fracture,  the  cast  was  removed,  and  the  surgical 
attention  ceased.  The  plaintiff  claims  that  the  defend- 
ant treated  the  injury  so  unskillfuUy  that,  when  the 
treatment  ceased,  the  injury  was  not  cured,  but  a  false 
joint  was  created  between  the  elbow  and  wrist  at  the 
place  of  fracture.  This  action  was  brought  to  recover 
damages  for  the  alleged  malpractice.  The  defendant 
admitted  the  employment  as  alleged,  but  denied  all 
negligence.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiflE.  The  defendant  appeals. 
— Affirmed. 

Wheeler  &  West^  Emmett  Tinley  and  Earl  <&  Mc- 
Cdbej  for  appellant. 

Frank  Trimble  and  W.  H.  Ware^  for  appellee. 

EoTHROCK,  J. — There  are  a  large  number  of  errors 
assigned  upon  rulings  upon  the  admission  and  exclusion 
1  evidbncb:  of  cvidcuce  offered  by  the  respective  par- 
tioni^ereo'f*  ties.  We  will  proceed  to  consider  such 
prejudice.  of  the  qucstious  raiscd  as,  upon  a  care- 
ful examination  of  the  record,  we  think  require  special 
mention. 

The  plaintiff,  in  the  course  of  his  examination  as 
a  witness,  was  asked  the  following  question:  *'Now,  I 
want  to  ask  you  if  you  fully  complied  with  all  the 
instructions  of  defendant  in  reference  to  this  arm,  and 
your  treatment  and  care  of  it  while  he  was  treating 
you!''  This  question  was  objected  to  on  the  ground 
that  it  was  leading,  and  also  called  for  the  expression 
of  an  opinion.  The  objection  was  overruled,  and  the 
witness  answered  the  question  in  the  aflSrmative.  It 
may  be  that  the  question  was  technically  objectionable, 
as  being  leading,  but  there  was  no  prejudice  to  the 
defendant  for  that  reason,  because,  in  the  subsequent 
progress  of  the  case,  every  fact  and  circumstance  con- 
VoL.  89—39 
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nected  with  the  treatment  of  the  plaintiflE  by  the 
defendant  was  detailed  over  and  over  again  by  the 
plaintiflE.  For  the  same  reason,  the  conclusion  of 
the  witness  was  lost  in  the  particularity  with  which  all 
the  facts  were  detailed  to  the  jury.  We  doubt  very 
much  whether  the  question  called  for  the  conclusion  of 
the  witness.  It  appears  to  us  it  was  not  improper  to 
permit  the  witness  to  state  in  general  terms  that  he 
complied  with  the  instructions  given.  It  was  not  prac- 
ticable for  him  to  state  what  he  was  told  to  do,  and 
then  relate  the  particulars  of  what  he  did. 

II.  When  the  plaintiflE  concluded  introducing  his 
evidence  in  chief,  the  first  witness  introduced  by  the 
2.  — :  testimony  defendant  was  Dr.  T.  B.  Lacey,  a  physi- 
pri^^c?.^'  cian  and  surgeon  of  sixteen  years'  practice ; 
and,  after  stating  in  a  general  way  what  was  proper 
treatment  in  such  a  case,  the  record  shows  the  follow- 
ing questions  asked  of  the  witness  by  the  defendant's 
counsel,  and  the  objections  and  rulings  thereon: 

*  *  Question.  What  eflEect  would  the  use  of  a  fractured 
arm  thus  incased  have  upon  the  union  of  the  bones, 
even  the  moderate  use?  Objected  to  on  the  ground 
that  they  have  not  shown  that  the  arm  in  question  was 
ever  used  at  such  time.    Sustained.    Defendant  excepts. 

' '  Question.  Suppose  an  arm  broken  as  this  one  has 
been  should  be  properly  incased  in  splints  within  the 
twenty-four  hours  from  the  time  of  the  injury,  and  be 
properly  treated  for  six  weeks  from  the  time  it  was 
incased,  and  at  the  end  of  that  time  should  present  the 
appearance  of  the  ends  of  the  bones  being  in  apposi- 
tion, and  upon  measurement  should  show  that  the  arm 
was  of  the  exact  length  of  the  corresponding  member, 
how  could  that  arm  get  in  the  condition  in  which  you 
now  see  this  one?  Objected  to,  as  incompetent,  and 
assuming  a  fact,  to  wit,  that  at  the  time  the  splints 
were  taken  oflE,  or  at  the  end  of  six  weeks,  the  bones 
were  examined  and  found  to  be  in  proper  position, 
which  has  not  been  proven  in  this  case,  but,  so  far  as 
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the  testimony  has  gone,  the  contrary  appears,  and  the 
question  is  not  properly  confined  to  the  facts,  so  far  as 
the  testimony  shows  them  in  this  case.  Sustained. 
Defendant  excepts.  ^^ 

It  is  claimed  with  great  earnestness  that  these  rul- 
ings were  erroneous  and  prejudicial.  It  may  be  that, 
if  there  were  nothing  more  from  this  witness  on  that 
subject  than  these  questions  and  rulings  thereon,  there 
might  be  ground  of  complaint  of  the  rulings  by  the 
appellant.  But  the  record  shows  that,  immediately 
after  these  rulings,  the  defendant  was  put  upon  the 
stand  as  a  witness,  and  testified  fully  as  to  the  treat- 
ment he  gave  the  plaintiff  for  the  fracture,  and,  after 
the  examination  of  one  other  witness.  Dr.  Lacey  was 
recalled,  and  testified  fully  as  an  expert  upon  eveiy 
question  involved  in  the  case.  His  testimony  is  explicit, 
full,  and  intelligent,  and  covers  the  questions  above  set 
out,  and  to  which  objections  were  sustained.  We 
think  the  rulings  of  the  court  were  in  this  respect  cor- 
rect. The  fault,  if  any,  was  that  the  defendant's  coun- 
sel sought  to  introduce  their  expert  evidence  first,  and 
afterwards  the  facts  upon  which  the  expert  evidence 
was  based.  This  would  be,  to  say  the  least,  irregular 
practice. 

III.  It  is  claimed  that  the  third  paragraph  of  the 
charge  of  the  court  to  the  jury  was  erroneous.  It  was 
*as  follows: 

**If  a  physician  or  surgeon  be  sent  for  to  attend  a 

patient,  the  effect  of  his  responding  to  the  call,  in  the 

8.  Physicians:    abseuce  of  a  spccial  agreement,  will  be  an 

dilmfl^^k^^of    engagement  to  attend  the  case  as  long  as  it 

recovery:  de-  necds  attention,  unless  he  gives  notice  of 

gree  of  skill  '  ° 

required.  ^jg  inteutiou  to  discontiuuc  his  services,  or 
is  dismissed  by  the  patient ;  and  he  is  bound  to  exercise 
reasonable  and  ordinary  care  and  skill  in  determining 
when  he  should  discontinue  his  treatment  and  services. 
If  you  find  from  the  evidence  that  the  condition  of  the 
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plaintiff's  arm  is  due  to  his  having  been  dismissed  when 
he  ought  not  to  have  been  dismissed,  the  defendant 
would  be  liable,  unless  the  evidence  further  satisfies  you 
that  the  defendant,  in  dismissing  him,  if  he  did  dismiss 
him,  used  ordinary  and  reasonable  care  and  skill  in 
determining  when  to  dismiss  him ;  and  if  he  dismissed 
him  under  a  mistaken  judgment  he  would  be  liable, 
and  you  should  hold  him  liable,  unless  you  find  from 
the  evidence  that,  in  making  up  his  mind  when  to  dis- 
miss him,  he  exercised  reasonable  and  ordinary  care 
and  skill,  and  had  regard  for,  and  took  into  account, 
the  well  settled  rules  and  principles  of  medical  and 
surgical  science. '^ 

It  is  urged  that  the  last  part  of  this  instruction 
requires  of  the  defendant  a  greater  degree  of  diligence 
and  skill  than  the  law  imposes  upon  a  physician  and 
surgeon  in  the  practice  of  his  profession.  He  was 
required  by  the  instruction,  in  determining  whether 
the  plaintiff  had  so  far  recovered  as  to  require  no 
further  medical  or  surgical  attention,  to  exercise  reas- 
onable and  ordinary  care  and  skill,  and  to  have  regard 
to  and  take  into  account  the  "well  settled  rules  and 
principles  of  medical  and  surgical  science.'^  We  do 
not  think  that  there  is  any  error  in  this  part  of  the 
instruction.  In  another  part  of  the  charge  the  jury 
were  told  that  the  law  required  the  defendant  to  have 
and  exercise  the  average  or  ordinary  skill  possessed  by 
members  of  his  profession  in  that  locality.  This, 
surely,  would  require  him  to  observe  the  well  settled 
rules  and  principles  appertaining  to  his  profession. 

IV.  It  is  claimed  that  the  verdict  finds  no  support 
in  the  evidence.  It  is  enough  to  say  that  there  was  a 
fair  conflict  of  evidence  on  every  material  question  in 
the  case.  It  is  conceded  that  the  plaintiff's  arm  was 
not  restored.  Whether  it  was  the  fault  of  the  defend- 
ant or  the  plaintiff  was  a  fair  question,  under  the 
evidence,  for  a  juiy  to  determine. 

The  judgment  of  the  district  court  is  atfibmed. 
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The  State  op  Iowa,  Appellee,  v.  William  Oer, 
Appellant. 

1.  Hiffhways:  cRossiNa  bbidqe  with  stsah  enginb:  iKDicmcsNT. 
An  indietment  eharging  one  with  driving  a  steam  engine  over 
bridges  and  onlveri^  without  planks,  contrary  to  chapter  68  of  Acts 
of  the  Twenty-Fourth  General  Assembly,  but  not  alleging  that  the 
accused  is  the  owner  of  such  engine,  is  fatally  defective. 

2.  :  :   :   duplicity.    It  beiug  unlawful  under  said 

statute  to  drive  a  steam  engine  over  "any  bridge  or  culvert  on  any 
public  highway/'  an  indictment  charging  the  defendant  with  driving 
such  an  engine  over  "cert-ain  bridges  and  culverts  on  the  public  high- 
way," is  bad  for  duplicity. 

Appeal  from  Jones  District  Court. — Hon.  J.  H.  Pbes- 
TON,  Judge. 

Wednesday,  Januaby  17, 1894. 

The  defendant  was  convicted,  before  a  justice  of 
the  peace,  for  a  violation  of  chapter  68,  Acts  of  the 
Twenty-Fourth  General  Assembly,  with  reference  to 
driving  steam  engines  over  bridges  and  culverts  with- 
out the  use  of  planks.  He  appealed  to  the  district 
court,  where  he  was  again  convicted,  and  he  then 
appealed  to  this  court. — Reversed , 

Sheean  <&  McCarn^  for  appellant. 

John  ¥.  Stone,  Attorney  General,  for  the  State. 

Granger,  0.  J. — I.    The  information  upon  which 

the  defendant  was  tried  is  as  follows:     ''The  above 

named  defendant  is  hereby  accused  of  the 

1.  Hiohwayb:  .  i»    J    •    •  J  J.'  i 

crotsingr         crime  of  dnving  and  operating  a  steam 

bridge  with  .  ,     .5  J  1        ?         ..,         , 

jteam^engine:  engiuc  Qvcr  bndgcs  aud  culvcrts  without 

planks,  for  that  the  defendant,   on  the 

twenty-third  day  of  September,  A.  D.  1892,  at  and 
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within  Madison  township,  in  said  connty,  did  willfully 
and  unlawfully  drive  a  steam  engine  over  certain 
bridges  and  culverts  on  the  public  highway  within 
Jones  county,  Iowa,  without  laying  down  and  using 
planks,  as  required  by  law,  contrary  to  the  statutes  in 
such  case  made  and  provided.'^  The  following  are  the 
important  provisions  of  the  act  defining  the  oflEense, 
and  providing  the  punishment. 

Section  2.  ''It  shall  be  unlawful  for  any  person 
to  drive  a  steam  engine  over  any  bridge  or  culvert  on 
any  public  highway  in  this  state  without  using  four 
strong  planks,  each  to  be  not  less  than  twelve  feet 
long,  one  foot  wide  and  two  inches  thick ;  two  of  said 
planks  to  be  kept  continuously  under  the  wheels  of 
said  engine  while  crossing  said  bridge  or  culvert.'' 

Section  4.  ''Any  owner  of  a  steam  engine  who 
by  himself,  agent  or  employee  shall  violate  any  of  the 
provisions  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  for  each 
offense  be  fined  not  less  than  ten  dollars,  nor  more 
than  fifty  dollars." 

There  was  a  demurrer  to  the  information,  on  the 
ground  that  it  did  not  show  that  the  defendant  was  the 
owner  of  the  engine,  which  was  overruled.  It  should 
have  been  sustained.  Section  2  of  the  act  defines  an 
oflEense,  and  it  maybe  committed  by  "any  pei^son.'' 
Section  4  provides  a  punishment  for  a  violation  of  the 
act,  but  limits  it  to  any  owner  of  a  steam  engine.'' 
There  is  a  clear  omission,  intentional  or  otherwise,  to 
make  a  violation  of  the  act  punishable  by  any  person 
except  an  owner.  There  is  some  reason  for  thinking 
that  it  was  intended  to  make  the  owner  liable  to  pun- 
ishment for  whoever  might  be  the  driver  of  his  engine, 
because  of  the  language  "by  himself,  agent,  or  em- 
ployee." But  with  that  construction  it  is  equally 
necessary,  if  not  more  so,  that  Jie  should  be  charged  in 
the  information  as  the  owner.  There  is  no  view  of  the 
act  under  which  its  penalties  can  be  applied  against 
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any  person  except  an  owner.  The  fact,  then,  of  owner- 
ship is  a  material  and  a  necessary  one  to  be  averred 
and  proved. 

If  it  should  be  thought  that  the  penalty  for  a 
violation  of  section  2  of  the  act  is  not  that  specified 
in  the  act,  but  that  provided  for  generally  in  cases 
of  misdemeanors  where  no  penalty  is  prescribed, 
as  in  Code,  section  3967,  it  is  only  necessary  to  say 
that  the  penalty  therein  prescribed  is  such  as  to 
make  the  offense  triable  on  indictment,  and  hence  an 
information  would  not  lie,  and.  a  justice  of  the  peace 
would  be  without  jurisdiction.  But  it  is  very  manifest 
from  the  act  itself  that  it  was  intended  to  provide  the 
penalties  for  its  violation. 

II.  It  is  further  said  that  the  information  is  bad, 
as  charging  more  than  one  offense.    It  charges  that 

a  . . .  ''the  defendant,  on  the  twenty-third  day 

dupiicity:  *  September,  1892,  at  and  within  Madison 
township,  in  said  county,  did  willfully  and  unlawfully 
drive  a  steam  engine  over  certain  bridges  and  culverts 
on  the  public  highway  within  Jones  county,"  etc.  It 
is  not  contended  to  us  but  that,  if  the  information 
charges  two  or  more  offenses,  it  is  bad ;  but  it  is  urged 
that  it  does  not,  and  that  wherein  it  charges  the  driving 
across  the  bridges  and  culverts  it  is  not  unlike  an 
indictment  for  larceny  wherein  the  taking  of  several 
articles  is  charged  as  one  offense.  In  case  of  such  an 
indictment  the  taking  of  the  articles  constitutes  but  a 
single  act,  but  one  taking.  It  can  not  be  said  that  the 
driving  over  two  or  more,  bridges  and  culverts  is  but 
one  act.  The  driving  over  each  bridge  or  culvert  is  a 
separate  act  that  of  itself  constitutes  an  offense.  The 
language  is  that  '*it  shall  be  unlawful  for  any  person 
to  drive  a  steam  engine  over  any  bridge  or  culvert." 
When  one  bridge  is  driven  over,  the  offense  is  com- 
plete. The  driving  over  another  is  a  separate  act, 
and    a    separate    offense.     We  think     the   informa- 


g9      616 
136      283 


616  Hefneb  v.  Haynes.  [89  Iowa 

tion  is  bad,  as  charging  more  than  one  offense,  and 
that  there  can  be  no  legal  conviction  under  it.  The 
judgment  is  eeversed. 


H.  C.  Hefneb,  Appellant,  v.  J.  L.  Haynes,  Appellee. 

Sale :  warbantt:  agrebxbnt  ik  svEin?  of  brkaoh:  bights  of  vendee. 
The  sale  of  a  stallion  ander  a  warranty,  that  he  is  a  breeder,  and  the 
agreement  that  if  he  does  not  give  satisfaction  he  "may  be  exchanged 
for  another  of  equal  yalae/'  will  not  preclude  the  vendee,  in  the  evenl 
of  a  breach  of  the  warranty,  from  keeping  the  horse,  and  refusing  to 
pay  therefor  beyond  his  actual  value. 

Appeal  from  Page  District  Court. — Hon.  A.  B.  Thob- 
nell,  Judge. 

Thubsday,  Januaby  18,  1894. 

Action  in  equity  by  which  the  plaintiff  demands 
judgment  on  certain  promissory  notes,  and  the  fore- 
closure of  a  chattel  mortgage  given  to  secure  the  same. 
The  notes  were  executed  by  the  defendant  to  the  plain- 
tiff for  the  purchase  money  of  a  stallion.  The  defendant 
answered,  averring  a  breach  of  warranty  of  the  stallion, 
and  also  set  up  a  counterclaim,  and  demanded  judgment 
for  money  paid  on  the  notes,  and  for  expenses  attend- 
ant upon  keeping  the  horse.  There  was  a  hearing 
on  the  merits,  and  a  decree  dismissing  the  petition  at 
the  plaintiff's  cost.     The  plaintiff  appeals. — Affirmed. 

G.  B.  Jennings  J  for  appellant. 

W.  P.  Ferguson,' tor  appellee. 

EoTHBOCK,  J. — The  evidence  shows  that  at  the 
time  of  the  purchase,  and  as  evidence  of  the  contract, 
the  plaintiff  delivered  to  the  defendant  an  instrument 
partly  written  and  partly  printed,  and  signed  by  the 
plaintiff.     The  following  is  a  copy  of  said  instrument. 
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**Office  of  0.  O.  Hefner,  Importer  of  English  Shire 

Draft  Horses.     A  choice  lot  of  superior  horses 

constantly  on  hand,  for  sale  at  reasonable  prices. 

Every  animal  registered,  and  guaranteed  a  breeder. 

Tim^  given,  if  required. 

^'Nebraska  City,  Neb.,  December  4, 1888. 

''Sold  this  day  to  J.  L.  Hajmes  one  imported 
horse,  and,  if  said  horse  don^t  give  satisfaction,  said 
horse  may  be  exchange  for  another  of  equal  value,  of 
anything  we  have  on  hand. 

^'H.  C.  Hefner.^' 

This  instrument  was  a  guaranty  or  warranty  that 
the  horse  was  a  breeder.  If  he  was  an  average  breeder, 
the  warranty  would  be  fulfilled,  and  there  could  be  no 
defense  to  the  notes  for  a  breach  of  the  warranty.  But 
the  evidence  shows  quite  satisfactorily  that  the  horse 
was  not  an  average  breeder,  and  that  in  fact  he  was, 
for  that  reason,  worthless  as  a  stallion.  The  defendant 
paid  three  hundred  and  forty  dollars  on  the  notes  given 
for  the  purchase  money,  and  it  is  shown  beyond  ques- 
tion that  the  money  paid  was  more  than  the  horse  was 
worth. 

It  is  claimed  by  the  appellant  that  the  failure  of 
the  horse  to  get  colts  was  because  of  improper  treat- 
ment or  want  of  attention  and  care  by  the  defendant  of 
the  horse  while  he  was  kept  by  the  defendant  for  ser- 
vice as  a  stallion.  The  evidence  did  not  support  this 
claim. 

The  appellant  presents  the  case  upon  the  theory 
that  the  only  right  the  defendant  had  for  redress,  if 
the  stallion  failed  as  a  breeder,  was  to  return  him  to 
the  plaintiff,  and  exchange  him  for  another  stallion. 
We  think  tho  return  of  the  horse  was  optional  with 
the  defendant.  The  contract  does  not  provide  that  a 
return  and  exchange  shall  be  made.  It  is  a  full  war- 
ranty, and  provides,  if  the  ''horse  don't  give  satisfac- 
tion," he  "may  be  exchanged  for  another  of  equal 
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value/ ^  This  option  to  exchange  does  not  preclude 
the  defendant  from  keeping  the  horse  in  case  there  was 
a  breach  of  the  warranty,  and  refusing  to  pay  more 
than  he  was  worth.  That  is  just  what  he  did  by 
retaining  the  horse,  and  resisting  the  payment  of  the 
notes  in  suit. 

The  defendant's  counsel  claims  that  the  court 
should  have  rendered  judgment  for  the  defendant  on 
his  counterclaim  for  some  two  hundred  and  sixty  dol- 
lars. It  is  a  suflScient  answer  to  this  contention  to  say 
that  the  defendant  did  not  appeal,  and  must,  for  that 
reason,  be  held  to  acquiesce  in  the  decree  of  the  district 
court.    Affibmed. 


Citizens'  State  Bank,  Appellee,  v.  Council  Bluffs 

Fuel  Company  et  al.j  Appellees,  and  C.  F.  Luce, 

Garnishee,  Appellant. 

1.  Chattel  Mortgragre:  validity  contested  in  oarnishment  pro- 
ceeding. The  .remedy  provided  by  chapter  117  of  Acts  of  the 
Twenty-First  General  Assembly,  for  contesting  the  amount  due  npon 
a  chattel  mortgage,  is  not  exclasive,  and  a  creditor  who  has  garnished 
a  chattel  mortgagee  in  possession  may  attack  the  validity  of  his 
mortgage  in  the  garnishment  proceeding. 

2.  Garnishment:  liability  op  garnishee.  Where  a  garnishee 
pays  no  attention  to  the  process  served  upon  him,  and  obstinately 
places  himself  in  a  situation  where  he  may  suffer  loss,  he  can  not  for 
such  reason  escape  liability  in  the  garnishment  proceeding. 

3.  :    :    MAY  exceed  liability  to  dependant.    Where  a 

garnishee  holds  property  of  the  defendant  under  a  fraudulent  convey- 
ance the  extent  of  his  liability  is  not  measured  by  the  rights  of  the 
defendant  against  the  garnishee. 

4.  :  instructions  to  jxjry.    A  cause  will  not  be  reversed  on  the 

grounds,  that  the  instructions  to  the  jury  are  not  as  clear  as  they 
might  have  been,  and  that  in  one  or  two  instances  therein  the  court 
referred  to  the  garnishee  as  defendant,  when  the  charge  as  a  whole 
announces  correct  principles  of  law  applicable  to  the  case,  and  it  is 
apparent  that  no  prejudice  has  resulted. 

5.  Special  Verdict:  interrogatories.  It  is  not  error  for  the  dis- 
trict court  to  refuse  to  submit  interrogatories  to  the  jury  for  special 
findings  as  to  facts  about  which  there  is  no  controversy 
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6.  Qttrnishment :  liability  of  oarnishee:  possession  as  agent. 
The  jary  having  found  specially  that  the  garnishee  knew  when  he 
took  possession  of  the  property  in  question  under  the  mortgage,  and 
when  he  sold  it,  that  the  mortgage  was  executed  and  accepted  with 
intent  to  hinder,  delay  or  defraud  creditors,  held,  that  he  could  not 
escape  liability  by  paying  the  proceeds  of  the  property  over  to  one  of 
the  parties  to  the  fraudulent  transaction  on  the  claim  that  he  acted  as 
her  agent  only. 

Appeal   from   Council   Bluffs    Superior   Court. — Hon. 
J.  E.  F.  McGee,  Judge. 

Thuksday,  January  18,  1894. 

L.  B.  Bolter  &  Sons  and  Mynster  d>  Lendtj  for 
appellant. 

Earl  (&  McCahe,  for  appellee. 

Kjnne,  J. — The  plaintiff  began  an  action  by 
attachment  in  the  lower  court  against  the  defendant, 
and  garnished  C.  F.  Luce  as  a  supposed  debtor.  The 
garnishee  answered,  denying  any  indebted  to  the 
defendant,  averring  that  he  owed  it  no  money  or 
property,  and  that  he  did  not  have  in  his  possession 
or  under  his  control  any  property,  rights,  or  credits  of 
the  defendant;  that  he  knew  of  no  debts  owing  to  the 
defendant,  or  property,  rights,  or  credits  belonging  to 
it,  and  in  the  control  or  possession  of  others.  He 
further  stated  that  he  had  had  in  his  possession  prop- 
erty that  formerly  belonged  to  the  defendant;  that  he 
took  it  under  and  by  virtue  of  a  chattel  mortgage 
executed  by  the  defendant  to  Mrs.  M.  M.  Seckel;  that 
he  advertised  and  sold  said  property,  as  provided  in 
the  mortgage,  and  applied  the  proceeds  of  sale  on  the 
mortgage  debt. 

The  plaintiff  filed  a  pleading,  controverting  the 
answer  of  the  garnishee,  in  which  it  averred  that  said 
Luce,  when  garnished,  had  in  his  possession  personal 
property,   consisting  of  coal,   lime,   hair,  wood,   and 
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other  property,  including  book  accounts  and  notes, 
belonging  to  the  defendant,  of  more  than  three 
thousand  dollars  in  value;  that,  subsequent  to  said 
garnishment,  said  garnishee  converted  said  property 
by  a  pretended  sale  thereof,  applying  the  proceeds  to 
his  own  use;  that  in  the  receipt  of  said  property, 
prior  to  said  garnishment,  said  Luce  and  the  defend- 
ant were  acting  jointly  with  intent  to  hinder,  delay, 
and  defraud  the  defendant's  creditors;  that  a  chattel 
mortgage,  executed  by  the  defendant,  and  under  which 
Luce  claimed  to  have  taken  possession  of  the  property, 
was  fraudulent  and  void,  having  been  executed  with 
intent  to  hinder,  delay,  and  defraud  the  plaintiff,  a 
creditor  of  the  defendant,  and  the  alleged  sale  was  a 
part  of  said  fraudulent  scheme. 

The  garnishee  filed  an  answer  to  this  pleading, 
wherein  he  averred,  in  substance,  that  the  property 
taken  by  him  was  taken  as  the  agent  of  M.  M.  Seckel, 
by  virtue  of  the  mortgage  heretofore  mentioned ;  that, 
by  virtue  thereof,  he  had  taken  possession  of  it  in  her 
name,  prior  to  being  served  as  garnishee,  and  that  he 
disposed  of  said  property  under  the  direction  of  the 
mortgagee,  and  in  accord  with  the  conditions  of  the 
mortgage ;  that  he  had  no  personal  interest  in  the  prop- 
erty, and  no  power  to  postpone  or  delay  its  sale ;  that 
the  entire  proceeds  of  said  sale  were  received  by  the 
mortgagee,  and  applied  in  satisfaction  of  her  mortgage; 
that,  prior  to  said  garnishment,  the  plaintiff  had 
knowledge  of  said  mortgage,  that  it  was  unpaid,  and 
that  the  garnishee,  as  agent  for  the  mortgagee,  was 
about  to  take  possession  of  and  sell  the  property,  yet 
took  no  steps  to  prevent  the  same. 

On  the  issues  thus  formed,  the  cause  was  tried  to 
a  jury,  which  found  a  verdict  against  the  garnishee, 
from  whjah  he  alone  appeals.  The  appellant  excepted 
to  certain  evidence;  to  the  action  of  the  court  in  refus- 
ing instructions  asked,  and  to  instructions  given  by  the 
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court ;  to  the  refusal  of  the  court  to  submit  interroga- 
tories asked  by  garnishee,  and  to  the  submission  of 
interrogatories  by  the  court  to  the  jury;  to  the  over- 
ruling of  his  motion  in  arrest  of  judgment,  and  for  a 
new  trial,  and  for  judgment  in  favor  of  said  garnishee. 
I.     It  is  insisted  that  the  remedy  of  a  creditor  of 
an  alleged  fraudulent  chattel  mortgagor,  who  desires  to 
1.  CHATTBLmopt-  ^st  the  validity  of  the  mortgage,  is  either 
Ity^cOTt^ited    by  a  proceeding  in  equity  to  set  aside  and 
menf  proceed-  cauccl  the  mortgage,  or  in  the  manner 
^^^'  pointed  out  by  chapter  117,  Acts  of  the 

Twenty-first  General  Assembly;  that  such  creditor  has 
no  right  to  test  the  validity  of  the  mortgage  by  garnish- 
ment proceedings.  Chapter  117  of  Acts  of  the  Twenty- 
first  General  Assembly,  provides  a  mode  for  taking,  on 
execution  or  by  attachment,  mortgaged  personal  prop- 
erty, by  tender  or  deposit  of  the  amount  of  the  mort- 
gaged debt.  It  also  provides  for  contesting  the  amount 
due  upon  the  mortgage.  There  is,  however,  nothing  in 
said  chapter  that  undertakes  to  limit  the  right  of  a 
creditor  of  a  mortgagor,  when  the  mortgage  is  alleged 
to  be  fraudulent,  to  the  remedy  therein  provided  to 
determine  the  fraudulent  character  of  the  mortgage. 
That  such  was  not  the  legislative  intent  is  also  clear 
from  the  reading  of  section  4  of  said  act,  which  pro- 
vides: ^'But  nothing  contained  in  this  act  shall  in  any 
way  aflfect  the  right  of  any  creditor  to  contest  for  any 
reason  the  validity  of  such  mortgage. ^^  Here,  then, 
the  purpose  of  the  legislature  to  preserve  to  creditors 
all  rights  they  possessed  before  the  passage  of  the  act  as 
to  testing  the  fraudulent  character  of  the  instrament  is 
made  manifest.  The  purpose  of  the  act  was  not  to 
control  the  right  of  creditors  to  attack  a  fraudulent 
mortgage,  but  rather  to  enlarge  the  rights  of  creditors 
by  providing  a  way  by  which  an  execution  or  attach- 
ment might  be  levied  upon  mortgaged  property,  regard- 
less of  the  character  of  the  mortgage.    Prior  to  the 
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passage  of  this  act,  chattel  property  in  the  hands  of  the 
mortgagor,  with  the  right  of  possession  in  the  mort- 
gagee, was  not  subject  to  process  by  creditors  of  the 
mortgagor,  except  as  to  the  mortgagee.  Rindskoff  v. 
Lyman  J 16  Iowa,  260;  Campbell  v.  Leonardy  11  Iowa, 
489;  Gordon  v.  Hardin^  33  Iowa,  550;  Vanslyck  v. 
Mills  J  34  Iowa,  375;  Buck-Reiner  Co.  v.  Beatty^  82 
Iowa,  355.  Prior  to  the  passage  of  the  law  spoken  of, 
a  mortgagee  in  possession  of  property,  taken  by  him  by 
virtue  of  a  valid  chattel  mortgage,  was  not  amenable  to 
the  process  of  attachment  by  garnishment  as  to  property 
thus  held,  except  as  to  the  surplus  remaining  after  pay- 
ment of  the  mortgaged  debt.  Doane  v.  Garretson^  24 
Iowa,  351;  Davis  v.  Wilson^  52  Iowa,  187;  Hoffman  v. 
Wetherellj  42  Iowa,  89 ;  McConnell  v.  Denhamj  72  Iowa, 
494;  Buck-Reiner  Co.  v.  Beatty^  82  Iowa,  355. 

In  Danforth  v.  Harlow ^  76  Iowa,  237,  it  was  claimed 
that  said  chapter  117  rendered  the  giving  of  notice  of 
ownership  under  Code,  section  3055,  to  an  oflBcer  hold- 
ing property  by  virtue  of  an  execution  or  attachment, 
unnecessary;  but  this  court  held  such  notice  was  not 
dispensed  with.  It  said :  *  'But  the  oflScer  of  the  plain- 
tiff in  execution  may  have  been  of  opinion  that  the 
mortgage  was  void  for  some  reason.  The  evident  pur- 
pose and  design  of  that  statute  was  to  give  junior  cred- 
itors a  right  to  subject  the  property  after  payment  of 
the  mortgage.''  In  Buck-Reiner  Co.  v.  Beatty,  82 
Iowa,  357,  it  was  held  that  the  right  possessed  by  a 
creditor  of  the  mortgagor  to  reach  the  surplus  in  the 
mortgaged  property,  above  the  amount  of  the  mortgage 
debt,  was  not  taken  away  by  chapter  117  of  Acts  of  the 
Twenty-first  General  Assembly,  and  that  such  a  gar- 
nishment would  not  be  displaced  by  one  who,  as  an 
attaching  creditor,  under  that  act,  acquired  a  lien  sub- 
sequent in  point  of  time  to  the  garnishment.  In  Hib- 
bard  v.  Zenor,  75  Iowa,  479,  it  was  expressly  held  that 
the  levy  of  an  attachment  on  mortgaged  chattels,  when 
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the  attaching  creditor  contests  the  validity  of  the  mort- 
gage, is  not  void  for  a  failure  to  tender  or  deposit  the 
amount  of  such  mortgage,  as  is  required  by  chapter  117 
of  Acts  of  the  Twenty-first  General  Assembly.  Now, 
before  the  statute  under  consideration  was  enacted,  it 
is  clear  that  property  fraudulently  chattel-mortgaged 
by  a  debtor  might  be  reached  by  a  direct  proceeding, 
by  the  levy  of  an  execution  or  attachment  thereon,  or 
by  a  proceeding  in  equity  to  set  aside  the  mortgage  for 
fraud.  These  rights  are  still  possessed  by  a  creditor 
under  such  circumstances. 

The  question,  however,  is,  may  a  creditor  of  a 
debtor,  who  has  fraudulently  chattel-mortgaged  his 
property,  test  the  question  as  to  the  character  of  the 
instrument  by  garnishment  of  the  agent  of  the  mort- 
gagee in  possession  of  the  property,  or  must  he  resort 
to  the  other  remedies.  It  may  be  conceded  that  the  usual 
practice  in  such  cases  is  to  attach  or  levy  on  the  mort- 
gaged property,  whereupon  the  mortgagee,  or  one 
claiming  the  property,  replevies  it,  and  in  this  proceed- 
ing the  validity  of  the  mortgage  is  contested.  Counsel 
for  appellant  refer  to  the  following  decisions  of  this 
court,  wherein  it  was  held  that  prior  to  the  passage  of 
chapter  117  of  the  Acts  of  the  Twenty-first  General 
Assembly,  the  interest  of  the  mortgagor  in  mortgaged 
personal  property  could  not  be  levied  on  and  sold  on 
execution.  Wells  v.  SabelowitZj  68  Iowa,  238;  Campbell 
V.  Leonard^  11  Iowa,  489;  Bindskoffv.  Lyman,  16  Iowa, 
260;  Gordon  v.  HardiUj  33  Iowa,  550.  In  none  of 
these  cases  was  the  validity  of  the  mortgage  contested. 
Now,  if  the  mortgage  given  by  the  defendant  to  Mrs. 
Seckel  was  in  fact  fraudulent  as  against  the  plaintiff, 
it  was,  as  to  it,  no  mortgage.  It  created  no  lien  upon 
the  property  as  against  it.  In  such  a  case  it  might 
have  attached,  and  by  that  means  have  secured  a  lien 
on,  the  property  itself.  Now,  by  the  process  of  gar- 
nishment, while  no  lien  is  created  upon  the  mortgaged 
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property,  even  in  case  of  a  fraudulent  mortgage,  yet 
in  such  a  case,  by  the  garnishment,  a  creditor  may 
create  or  establish  a  personal  liability  against  the  garn- 
ishee who  holds  such  property  of  the  mortgagor  in  his 
possession.     It  being  conceded  that  a  creditor  of  a 
fraudulent  chattel  mortgagor  can  reach  the  property 
by  levy  of  an  execution  or  attachment,  and  thus  test 
the  validity  of  the  instrument,  we  discover  no  good 
reason  for  holding  that  the  same  result  can  not  be 
accomplished  under  attachment  by  garnishment.    In 
the  one  case,  alien  is  created  upon  the  property;  in 
the  other,  a  personal  obligation  and  liability  may  be 
established  against  the  one  holding  the  property.    In 
the  one  case,  the  property  itself  is  taken  to  satisfy  the 
creditor's  claim;  in  the  other,  the  personal  liability 
of  the  garnishee  stands  in  lieu  of  the  property.     If  the 
creditor  be  successful  in  the  one  case,  his  claim  is  paid 
by  sale  of  the  property  so  taken ;  in  the  other,  he  looks 
to  one  whom  the  law,  after  service  of  the  garnishment 
process,  holds  liable  for  the  value  of  the  property  in  his 
hands.      In  either  case  the  liability  primarily  arises 
because  of  the  existence  of  property  in  fact  owned  by 
the  debtor.    In  one  case,  a  specific  lien  is  created  by 
levy  or  attachment;  in  the  other,  while  no  lien  is  cre- 
ated upon  or  attaches  to  the  property  itself,  yet  the 
effect  of  the  garnishment  is  to  confer  upon  the  creditor 
a  right  to  the  payment  of  his  claim,  by  reason  of  the 
indebtedness  existing  from  the  garnishee  to  the  defend- 
ant,  or  because  of    the    garnishee's    having   in  his 
possession  property  of  the  defendant.     We  think  that, 
by  the  garnishment,   the  plaintiff  became    as    fully 
entitled  to  contest  the  validity  of  the  alleged  fraudulent 
mortgage  as  though  it  had  attached  the  property  itself. 
The  conclusion  reached  finds  support  in  the  following 
authorities:    8  Amer.  &  Eng.  Encyclopedia  of  Law, 
p.  1192;  Brainard  v.  Van  Kuran,  22  Iowa,  266;  Healey 
V.  Butler,  66  9,  27  N.  W.  Rep.  (Wis.)  822;  Lackland  v. 
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Garesche^  56  Mo.  267;  Rmry  v.  Murphy j  54  Ala.  246; 
Morris  v.  Homey  32  Tex.  492.  See  McConnell  v. 
DenhaMj  72  Iowa,  497;  Shoe  Co.  v.  LaddyZ2  Minn. 
381,  20  N.  W.  Rep.  334.  In  the  last  case  cited,  pre- 
cisely the  same  question  was  involved  as  in  the  case  at 
bar,  and  the  court  said:  **And,  by  the  garnishment  of 
this  indebtedness,  as  it  would  have  done  by  an  attach- 
ment of  the  mortgaged  property  if  in  existence,  the 
plaintiff  put  itself  in  a  position  to  question  the  validity 
of  the  chattel  mortgage.'' 

II.  There  is  nothing  requiring  attention  in  the 
claim  that  the  garnishee  could  not  protect .  himself 

as  against  his  principal.  There  were  sev- 
liability  of       eral  ways,  which  we  need  not  spend  time 

to  point  out,  whereby  he  could  have  fully 
justified  and  protected  himself  in  refusing  to  pay  over 
the  proceeds  of  the  property  to  Mrs.  Seckel.  He  seems 
to  have  paid  no  attention  to  the  process  of  the  court, 
and  to  have  obstinately  placed  himself  in  his  present 
situation.   He  ought  not,  in  view  thereof,  to  complain. 

III.  Counsel  insist  that  the  rule  is,  that  the  gar- 
nishee '^can  in  no  case  be  held  liable  to  an  extent  greater 
,. . .  n,ay  ^^^^  the  rfghts  of  the  defendant.''    It  is 

S^^'i^  diiSSd-    then  contended  that,  as  the  defendant  had 
^^  mortgaged  the    property,   and  expressly 

provided  that  the  mortgagee  might  take  possession  and 
sell  the  same  at  any  time,  it  had  no  right  which  was 
enforceable  as  against  the  mortgagee  or  garnishee.  The 
trouble  with  the  claim  is  that  counsel  seem  to  lose  sight 
of  the  fact  that  this  is  a  case  where  the  mortgage  is  con- 
tested as  being  fraudulent,  and,  if  it  be  so,  then  the 
mortgagor  parted  with  no  right  or  title  to  the  property, 
as  against  the  plaintiff,  and  the  mortgagee  and  gar- 
nishee, knowing  of,  and  participating,  in  the  fraud, 
acquired  no  right  to  the  property  as  against  the  plain- 
tiff. Now,  while  it  is  the  general  rule  that  the  gar- 
nishee's liability  to  the  defendant  is  the  measure  of  his 
Vol.  89—40 
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liability  to  a  creditor  of  the  defendant,  yet  such  rule  is 
by  no  means  universal.  The  law  is  that,  when  the  gar- 
nishee holds  property  of  the  defendant  under  a  fraudu- 
lent transfer  or  arrangement,  the  right  of  the  plaintiff 
to  hold  the  garnishee  liable  is  not  limited  to  the  defend- 
ant's right  against  the  garnishee.  Drake  on  Attach- 
ment, section  452,  458,  464;  8  Am.  &  Eng.  Encyclo- 
pedia of  Law,  pp.  1149,  1193. 

IV.  Error  is  assigned  on  the  refusal  of  the  court  to 
give  instructions  asked  by  the  garnishee.  These  instruc- 
tions amounted  to  a  direction  to  the  jury  to  find  for  the 
garnishee.  They  were  improper,  for  the  following  rea- 
sons: They  ignored  the  fraudulent  character  of  the 
mortgage.  They  assumed  that  the  validity  of  the  mort- 
gage could  not  be  contested  in  a  garnishment  proceed- 
ing, and  ignored  the  rule  that,  when  the  garnishee  holds 
the  property  under  a  fraudulent  transfer  or  arrange- 
ment, the  plaintiff's  rights  as  against  the  garnishee  are 
not  to  be  limited  to,  or  measured  by,  the  rights  of  the 
defendant  as  against  the  garnishee. 

V.  It  is  contended  that  the  court  erred  in  its 
instructions  to  the  jury.  It  may  be  conceded  that 
^ .  inetruc-    somc  of  the  instructious  are  not  as  clear  as 

tionatojupy.  ^j^^y  g^ould  havc  bccu,  and  that  the  court 
in  one  or  two  instances,  spoke  of  the  garnishee  as  the 
^'defendant."  On  the  whole,  however,  we  think  they 
announced  correct  principles  of  law  applicable  to  the 
case.  No  prejudice  could  have  resulted  from  the  use 
of  the  word  ^^defendant,"  as  the  word  was  used  in  con- 
nection with  the  name  of  the  garnishee,  and  the  jury 
must  have  known  that  the  case  was  tried  only  as 
between  the  plaintiff  and  the  garnishee.  No  useful  pur- 
pose would  be  served  by  considering  the  instructions  in 
detail. 

VI.  The  garnishee  excepts  to  the  action  of  the 
court  in  refusing  to  submit  certain  special  interrogate- 
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,  ^, _,      ries  to  the  jury.    It  is  suflficient  answer  to 

atSricS**™*'  this  alleged  error  to  say  that  the  court  had 
in  its  instructions,  told  the  jury  that  the 
facts  inquired  about  in  «aid  special  interrogatories  were 
either  admitted  by  the  pleadings,  or  established  by  the 
evidence,  without  conflict,  and  that  they  should  take 
them  as  true.  Under  such  circumstances,  it  would  not 
have  been  proper  to  submit  the  interrogatories,  which 
related  to  matters  as  to  which  there  was  no  controversy. 
We  find  no  error  in  the  submission  of  interrt>gatories 
by  the  court. 

VII.  Many  other  errors  are  assigned.  Much  stress 
is  laid  by  the  appellant  upon  the  fact  that  the  garnishee 
6.  oabtohmbnt:  was  iu  posscssiou  of  the  property  as  an 

gtmi^ee:       agcut  of  thc  mortgagee,  and  hence,  it  is 
aRent.  iusistcd,  hc  was  not  amenable  to  the  pro- 

cess of  garnishment.  We  think,  in  the  pleading  con- 
troverting the  answer  of  the  garnishee,  it  is  suflBciently 
charged  that  the  mortgage  was  fraudulent;  that  the 
garnishee  knew  that  fact ;  and  that  he,  by  the  sale  of  the 
property,  was,  with  such  knowledge,  assisting  in  car- 
rying out  the  scheme  to  defraud  the  defendant's  cred- 
itor's. The  jury  specially  found  facts  showing  that  the 
mortgage  was -fraudulent ;  that  the  garnishee  knew,  when 
he  took  possession  of  the  property,  and  when  he  sold  it, 
that  the  mortgage  had  been  executed  and  taken  with 
the  intent  to  hinder,  delay  or  defraud  creditors;  and 
the  evidence  justified  these  findings.  Under  such  cir- 
cumstances, it  was  the  duty  of  the  garnishee  to  obey 
the  garnishment  process,  and  he  can  not  escape  liabil- 
ity by  paying  the  proceeds  of  the  property  over  to  one 
of  the  actors  in  the  fraudulent  transaction  on  the  claim 
that  he  acted  as  her  agent  only. 

VIII.  The  appellant  moves  to  strike  out  the  appel- 
lee's amended  abstract  and  argument,  as  not  having  been 
filed  within  the  time  required  by  the  rules.  It  does  not 
appear  that  the  submission  of  the  cause  was  delayed  by 
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the  failure  to  l&le  the  amendment  to  the  abstract  and 
the  argument  at  the  proper  time.  An  examination  of 
the  amendment  shows  that  it  sets  out  matter  which 
should  have  been  in  the  appellant's  abstract,  and  which 
is  necessary,  to  the  end  that  the  case  be  properly  under- 
stood. Under  these  circumstances,  we  think  the  motion 
should  be  overruled. 

We  discover  no  prejudicial  error,  and  the  judgment 

below  is  AFFIRMED. 


0.  Slater,  Appellee,  v.  Capital  Insurance  Company^ 

Appellant. 

1.  Fire  InsuraJioe :  proofs  op  loss:  waiver:  authority  of  agent. 
Where  an  agent,  specially  employed  by  an  insurance  company  to 
adjust  one  of  two  losses,  resulting  from  the  same  fire,  but  under 
policies  upon  different  property,  having  adjusted  the  loss  with  refer- 
ence to  which  he  was  employed,  made  an  agreement  with  the  owner 
of  the  property  that  proofs  of  loss  under  the  other  policy  need  not  be 
made,  and  that  the  claim  should  abide  the  result  of  an  arbitration 
agreed  upon  with  other  companies  having  policies  upon  the  same 
property,  held,  that,  in  the  absence  of  knowledge  by  the  insured  of 
the  limitation  upon  the  agent's  authority,  the  insurance  company  was 
bound  by  the  agent's  agreement  waiving  proofs  of  loss. 

2.  :  :  :  instructions  to  jury.    An  instruction  in 

such  case  that,  the  authority  given  the  agent  to  settle  one  of  said 
losses  might  be  considered  by  the  jury  as  a  circumstance  to  show  the 
relation  existing  between  the  insurance  company  and  said  agent,  and 
in  determining  whether  said  agent  was  authorized  to  adjust  and  set- 
tle the  other  loss  sustained  by  the  plaintiff,  was  not  erroneous. 

Appeal  from  Cass  District  Court. — Hon.  A.  B.  Thorn- 
ell,  Judge. 

Thursday,  January  18,  1894. 

Action  on  a  policy  of  fire  insurance.  There  was 
a  judgment  for  the  plaintiflE,  and  the  defendant  ap- 
peals.— Affirmed. 

Bead  d  Read,  for  appellant. 
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L.  L.  De  LanOj  for  appellee. 

Grangee,  C.  J. — The  plaintiff  was  the  owner  of  a 
livery  barn  at  Atlantic,  Iowa,  on  which  the  policy  in 
snit  issued,  which  is  numbered  2241.  The  policy  issued 
to  the  plaintiff.  The  defendant  also  issued  a  policy  on 
the  contents  of  the  bam  to  Slater  &  Eller,  the  Slater  of 
the  firm  being  the  same  person  as  the  plaintiff.  The 
Western  Home  Insurance  Company  also  issued  separate 
policies  on  the  same  property  to  the  same  persons. 
Other  companies  also  issued  policies  in  the  same  way. 
On  the  third  day  of  May,  1888,  and  while  the  policies 
were  in  force,  the  building  and  contents  were  destroyed 
by  fire.  The  policy  issued  to  Slater  &  Eller  by  the 
defendant  was  numbered  2239.  Notice  of  loss  was 
given  to  the  company  under  the  two  policies.  Under 
the  policy  in  suit,  numbered  2241,  no  proofs  of  loss 
were  made,  and  the  defense  to  the  suit  is  based  on  that 
fact,  so  far  as  concerns  this  appeal.  In  avoidance  of 
the  failure  to  make  such  proofs  the  plaintiff  pleaded  a 
waiver  by  the  defendant. 

One  E.  F.  Philbrook  was  the  adjusting  agent  for 
the  Western  Home  Insurance  Company,  and  visited 
Slater  &  Eller  for  the  purpose  of  adjusting  the  loss  of 
that  company.  On  his  way  he  called  at  the  office  of 
the  defendant  company  at  Des  Moines,  and  was  by  its 
secretary,  H.  E.  Teachout,  asked  to  act  for  the  defend- 
ant company  with  reference  to  its  loss ;  but  there  is 
some  conflict  as  to  the  extent  of  his  authority  to  so  act. 
It  is  the  claim  of  the  plaintiff  that,  under  his  authority, 
he  could  legally  bind  the  defendant  as  to  adjustment 
under  both  policies,  while  it  is  that  of  the  defendant 
that  he  was  merely  authorized  to  * 'adjust  or  take  proofs 
of  loss,^'  under  policy  2239.  At  the  close  of  the  plain- 
tiff's direct  testimony,  and  again  at  the  close  of  the 
testimony  in  the  case,  the  defendant  moved  the  court 
to  instruct  for  a  verdict  in  its  favor  on  the  ground  that 
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there  was  no  testimony  from  which  the  jury  could 
properly  find  that  Philbrook  had  authority  to  act  for 
the  defendant  with  reference  to  the  loss  under  the 
policy  in  suit.  In  each  case  the  motion  was  overruled, 
of  which  rulings  complaint  is  here  made,  and  the  con- 
sideration of  the  questions  thus  presented  will  largely 
dispose  of  the  questions  in  the  case.  It  will  only  be 
necessary  to  consider  the  ruling  upon  the  second 
motion,  because  if,  in  the  further  progress  of  the  trial,, 
after  ruling  upon  the  first  motion,  the  state  of  the 
evidence  was  so  changed  that  such  a  motion  was  prop- 
erly overruled,  the  first  ruling,  even  if  erroneous,  was 
without  prejudice. 

I.  Under  the  authority  granted  to  Philbrook  by 

the  defendant's  secretary,  he  so  acted  that  the  loss  of 

Slater  &  Eller  was  adjusted  and  paid. 

1.  FiBsiDsnr-  "  ^ 

ance:^proof8^  His  owu  report  to  the  defendant  shows 
Sf  agen^**^  that  hc  uot  ouly  took  proofs  of  loss,  but 
that  he  also  exercised  the  authority  of 
adjusting  values  by  agreement,  and  the  company  acted 
upon  his  report.  This  fact,  with  the  statement  in 
argument  by  appellant  that  he  was  authorized  to 
^ ^adjust  or  take  proofs  of  loss,''  warrants  the  conclu- 
sion by  us  that  he  was  before  Slater  &  Eller  as  the 
company's  authorized  adjuster. 

With  this  relationship  fixed,  we  can  more  easily 
apply  the  evidence  as  to  Philbrook's  authority  to  bind 
the  defendant  as  to  the  loss  under  the  policy  in  suit. 
It  will  be  remembered  that  other  companies  than  the 
defendant  and  the  Western  Home  Company,  for  which 
Philbrook  acted  under  the  Slater  &  EUer  loss,  carried 
risks  on  the  livery  barn ;  and  these  other  companies 
and  Slater,  at  the  time  of  this  adjustment  by  Philbrook 
of  the  Slater  &  Eller  loss,  had  agreed  upon  terms  of 
arbitration,  and  there  were  at  that  time  no  adjustments 
under  the  policy  in  suit.  The  facts  upon  which  the 
plaintifiE  relies  to  support  his  plea  of  waiver  are  that, 
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at  the  time  of  the  adjustment  of  the  Slater  &  EUer 
loss,  he  and  Philbrook  agreed  that  no  proofs  of  loss 
under  the  policy  in  suit  need  be  made,  and  that  the 
claim  should  abide  the  result  of  the  arbitration  with  the 
other  companies,  the  defendant  to  pay  its  proportion 
of  the  loss  as  thus  ascertained ;  and  that,  relying  upon 
such  agreement,  no  proofs  of  loss  were  made;  and  this 
suit  is  for  the  proportion  as  fixed  by  the  arbitration. 
The  evidence  is  conflicting,  but  the  state  of  it  is  such 
that  the  jury  could,  as  it  must,  have  found  that  such 
an  agreement  was  made,  and  with  its  finding  we  should 
not  interfere  if,  in  making  such  agreement,  he  could 
legally  bind  the  defendant. 

What,  then,  as  between  the  plaintiff  and  the  defend- 
ant, is  the  legal  effect  of  the  authority  granted  to  Phil- 
brook?  The  company  had  sent  him  to  Slater  &  EUer 
as  their  adjuster.  Neither  the  company  nor  Philbrook 
intimated  that  his  authority  as  an  adjuster  was  limited, 
but,  on  the  contrary,  he  in  the  one  case  authoritatively 
exercised  the  usual  powers  of  such  an  agent.  The  com- 
pany had  said  to  both  Slater  and  EUer:  '*This  is  my 
authorized  agent.  Deal  with  him  as  such.''  In  view 
of  the  finding  of  the  jury,  we  may  say  that  PhUbrook 
assumed  the  same  authority  for  adjustment  under  one 
policy  as  under  another.  The  rule  of  the  appellant's 
contention  would  require  us  to  hold  that  Slater,  after 
dealing  with  him  as  an  authorized  adjuster  with  him 
and  EUer  in  regard  to  the  loss  on  the  contents  of  the 
barn  on  one  policy,  could  not  recognize  him  as  an 
adjuster  on  a  loss  on  another  policy  from  the  same  com- 
pany to  him,  resulting  from  the  same  fire.  We  think 
that  such  a  rule  should  not  obtain.  Looking  to  the 
manner  in  which  the  insurance  business  of  the  country 
is  transacted,  through  agents,  distant  from  the  home 
offices  of  the  companies,  by  which  patrons  neither  see 
nor  know  any  other  than  the  soliciting  agent,  who,  upon 
a  written  application,  either  issues  or  procures  and  deUv- 
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ers  the  policy,  and,  after  loss,  the  adjuster,  through 
whom  the  business  of  adjustment  is  carried  on,  and  the 
consequences  of  the  rule  contended  for  will  be  apparent. 
The  rules  of  law  are  designed  to  be  in  harmony  with  the 
natural  and  reasonable  conduct  of  parties  in  their  busi- 
ness intercourse,  and  with  the  changed  condition  in  the 
business  intercourse  of  the  country  from  time  to  time 
must  come  such  changes  in  the  laws  governing  legal 
rights  as  will  maintain  such  harmony.  Philbrook  had 
been  sent  to  Slater  as  an  adjuster.  It  is  the  law  that 
Slater  must,  at  his  peril,  know  of  Philbrook's  authority 
to  act  as  such;  but  with  his  knowledge  that  he  was  an 
adjuster  came  the  legal  right  to  assume  that  his  power 
was  commensurate  with  the  duties  of  adjustment 
between  the  persons  to  whom  he  was  sent  and  the  com- 
pany, as  to  all  matters  that  should  reasonably  be 
considered  as  intended  by  the  company.  We  think 
that,  after  the  adjustment  of  the  Slater  &  Eller  loss  by 
Philbrook,  no  reasonable  person  would  have  doubted 
his  pretended  authority  to  adjust  the  loss  on  the  barn, 
particularly  in  view  of  the  close  identity  of  the  losses  as 
to  parties  and  circumstances.  It  was  the  act  of  the  com- 
pany that  gave  rise  to  this  reasonable  belief  on  the  part 
of  Slater  by  sending  Philbrook  as  adjuster.  If  an  insur- 
ance company  does  not  wish  to  be  bound  up  by  so  broad 
a  presumption  as  to  the  authority  of  an  adjuster,  a 
reasonable  and  very  just  rule,  as  applied  to  the  present 
method  of  insurance  business,  would  require  that  it 
should  impart  to  the  assured  the  limitations  upon  his 
authority,  by  which  means  the  parties  could  act  upon 
an  equality,  a  condition  absolutely  forbidden  by  the 
rule  contended  for. 

The  general  importance  of  the  rule  we  are  consid- 
ering will  justify  a  somewhat  extended  quotation  from 
Insurance  Co.  v.  Wilkinson,  in  13  Wall.  222,  where  the 
United  States  supreme  court  has  adopted  reasoning 
somewhat  similar  to  ours,  with  like  conclusions.    We 
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quote  therefrom  as  follows:  **It  is  well  known/ ^  said 
the  court,  ^^(so  well  that  no  court  would  be  justified  in 
shutting  its  eyes  to  it),  that  insurance  companies  organ- 
ized under  the  law  of  one  state,  and  having  in  that  state 
their  principal  business  office,  send  these  agents  all  over 
the  land,  with  directions  to  solicit  and  procure  applica- 
tions for  policies,  furnishing  them  with  printed  argu- 
ments in  favor  of  the  value  and  necessity  of  life 
insurance,  and  of  the  special  advantages  of  the  corpora- 
tion which  the  agents  represent.  They  pay  these  agents 
large  commissions  on  the  premiums  thus  obtained,  and 
the  policies  are  delivered  at  their  hand  to  the  assured. 
The  agents  are  stimulated  by  letters  and  instructions  to 
activity  in  procuring  contracts,  and  the  party  who  is  in 
this  manner  induced  to  take  out  a  policy  rarely  sees  or 
knows  anything  about  the  company  or  its  officers  by 
whom  it  is  issued,  but  looks  to  and  relies  upon  the  agent 
who  has  persuaded  him  to  effect  insurance  as  the  full 
and  complete  representative  of  the  company  in  all  that 
is  said  or  done  in  making  the  contract.  Has  he  no  right 
to  so  regard  him!  It  is  quite  true  that  the  reports  of 
judicial  decisions  are  filled  with  the  efforts  of  these  com- 
panies, by  their  counsel,  to  establish  the  doctrine  that 
they  can  do  all  this,  and  yet  limit  their  responsibility 
for  the  acts  of  these  agents  to  the  simple  receipt  of  the 
premium  and  delivery  of  the  policy;  the  argument 
being  that,  as  to  all  other  acts  of  the  agent,  he  is  the 
agent  of  the  assured.  The  proposition  is  not  without 
support  in  some  of  the  earlier  decisions  on  the  subject; 
and  at  a  time  when  insurance  companies  waited  for 
parties  to  come  to  them  to  seek  assurance,  or  to  forward 
applications  on  their  own  motion,  the  doctrine  had  a 
reasonable  foundation  to  rest  upon.  But  to  apply  such 
a  doctrine,  in  its  full  force,  to  a  system  of  selling  poli- 
cies through  agents,  which  we  have  described,  would  be 
a  snare  and  a  delusion,  leading,  as  it  has  done  in  numer- 
ous instances,  to  the  grossest  frauds,  of  which  the 
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insurance  corporations  receive  the  benefits,  and  the 
parties  supposing  themselves  insured  are  the  victims. 
The  tendency  of  the  modern  decisions  in  this  country 
is  steadily  in  the  opposite  direction.  The  powers  of  the 
agent  are  prima  facie  coextensive  with  the  business 
intrusted  to  his  care,  and  will  not  be  narrowed  by  limi^ 
tations  not  communicated  to  the  person  with  whom  he 
deals.  An  insurance  company  establishing  a  local 
agency  must  be  held  responsible  to  the  parties  with 
whom  they  transact  business  for  the  acts  and  declara- 
tions of  the  agent,  within  the  scope  of  his  employment, 
as  if  they  proceeded  from  the  principal. '^ 

The  arguments  in  that  case  apply  with  strong,  if 
not  with  equal,  force  to  the  business  of  fire  insurance, 
and  to  the  duties  and  authority  of  agents  acting  for 
companies  after  losses  occur.  In  view  of  the  business 
zeal  and  competition  of  the  times,  with  insurance  com- 
panies we  may  say  **no  stone  is  left  unturned"  to  secure 
applications,  and  to  this  end  agents  wait  upon  desired 
customers  in  field  and  shop  and  home,  to  urge  their 
superior  claims  for  patronage.  After  a  loss  occurs, 
agents  are  promptly  on  the  ground  for  investigation, 
conference,  and  adjustment.  Under  the  business  edu- 
cation of  the  times  they  are  factors  by  and  through 
which  patrons  may  know  and  deal  with  the  companies. 
The  agent  is  the  representative  of  the  company.  Now^ 
it  is  certainly  a  reasonable  rule  that  when  an  agent 
approaches  a  patron  who  has  met  with  a  loss,  he  may 
know  to  what  extent  he  can  safely  act  or  deal  with  him 
as  such  agent.  The  company  has  that  knowledge.  If 
they  are  to  do  business  upon  equal  terms,  the  patron 
should  also  have  it.  It  is  hardly  to  be  expect-ed  that 
the  business  of  adjustment  must  await  a  correspondence 
between  the  assured  and  the  company  to  know  the  fact. 
But  two  other  methods  are  open:  First,  that  the  com- 
pany shall  give  notice  of  the  authority  possessed  by  its 
agent ;  or,  second^  that  the  assured  may  lawfully  as- 
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snme  that  the  agent  has  authority  to  transact  the  busi- 
ness in  hand  as  if  possessing  general  powers  for  that 
puipose.  Such  a  rule  has  full  support  in  Insurance 
Co.  V.  Wilkinson^  supra,  and  also  in  considerations  of 
both  public  and  private  good.  See,  also,  as  bearing 
on  this  question,  Silverberg  v.  Insurance  Co.  7  Pac.  Rep. 
(Cal.),  38,  and,  to  some  extent  Insurance  Co.  v.  GaU 
latin,  3  N.  W.  Rep.,  (Wis.)  ,772.  There  are  very 
many  cases  in  which  other,  but  somewhat  kindred, 
subjects  are  discussed,  wherein,  from  the  reasoning, 
this  position  receives  support.  Of  those,  see  Morrison 
V.  Insurance  Co.,  6  S.  W.  Rep.  (Tex.  Sup.)  605; 
Cleaver  v.  Insurance  Co.,  39  N.  W.  Rep.  (Mich.)^ 
571;  Schoener  v.  Insurance  Co.,  7  N.  W.  Rep.  (Wis.), 
544;  Alexander  v.  Insurance  Co.,  30  N.  W.  Rep. 
(Wis.)  727,  and  cases  therein  cited.  It  should  be  stat- 
ed that  the  state  of  Wisconsin  has  a  general  statute  on 
the  subject,  which  controls  the  decisions  of  that  state 
to  some  extent.  We  think  the  facts  of  this  case  justify 
the  application  of  such  a  rule,  and  that  the  company 
is  responsible  for  failure  to  make  the  proofs  of  loss. 
The  evidence  and  admissions  were  such  that,  under  the 
law  as  we  have  expressed  it,  it  was  not  error  to  refuse 
the  motion  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant. 

II.  There  is  a  complaint  that  the  court  admitted 
evidence  as  to  the  Slater  &  Eller  loss  and  adjustment, 
«•  --.•  — -:  — -:  and  it  will  be  seen  that  we  think  such 

instruotloDS  to 

Jary.  testimony  was  proper,  as  showmg  the  con- 

nection of  the  two  losses,  and  the  relation  of  the  parties 
to  this  suit  in  the  two  transactions. 

The  court  told  the  jury  that  *  ^authority  from  the 
defendant  to  Philbrook  to  adjust  and  settle  the  Slater 
&  Eller  loss  would  not  give  authority  to  bind  the 
defendant  as  to  the  loss  of  the  plaintiflE  under  the  policy 
in  question,''  and  of  this  the  appellant  does  not  com- 
plain; but  the  court  further  says:     ** Still  the  fact  that 
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authority  was  given  him  to  settle  the  Slater  &  EUer 
loss  is  proper  to  be  considered  by  you  as  a  circumstance 
to  show  the  relation  existing  at  the  time  between 
defendant  and  said  Philbrook,  and  from  these  and 
every  other  fact  and  circumstance  shown  by  the  evi- 
dence you  must  say  whether  said  Philbrook  was  author- 
ized to  adjust  and  settle  plaintiflE's  loss  or  not.''  We 
see  no  error  in  the  instruction.  The  two  statements 
are  not  in  conflict.  The  first  deals  with  the  legal  effect, 
only,  of  a  particular  fact,  and  the  latter  permits  its  use 
with  other  facta  to  reach  a  conclusion.  It  may  be  said 
that  the  theory  on  which  the  court  submitted  the  case 
differs  from  the  rule  announced  by  us  in  this:  that  it 
required  the  jury  to  find  as  a  fact  that  Teachout  author- 
ized Philbrook  to  act  for  the  company  in  adjusting  the 
Slater  loss,  without  stating  the  presumption  arising 
from  the  fact  of  his  being  sent  to  Slater  as  the  com- 
pany's adjuster.  But  the  appellant  can  not  complain 
of  the  neglect  to  state  a  presumption  of  law  against  it. 
We  think  the  effect  of  the  instructions,  taken  together, 
was  to  permit  the  jury  to  assume  from  the  manner  in 
which  Philbrook  was  sent,  in  view  of  the  entire  sur- 
roundings, the  authority  to  act  in  the  Slater  case. 
While  the  court  did  not,  in  terms,  state  the  rule  as  to 
presumptions,  it  was  inferable  from  the  instructions 
given. 

There  is  no  error  in  the  record,  and  the  judgment 

is  AFFIRMED. 


B.  F.  Runnels,  Appellee,  v.  Samuel  M.  Smith  et  a2«| 
Appellants. 

1.  Former  Adjudication:  special  verdict:  estoppel.  Where,  in 
an  action  against  B.  S.  and  others  as  copartners,  the  jury  foond 
specially  that  a  partnership  existed  between  all  of  the  defendants, 
save  S.,  but  that  he  was  liable  to  creditors  because  of  having  allowed 
his  name  to  be  used  as  a  member  of  the  firm,  held,  that  the  fact  of 
the  partnership  not  being  in  issue  in  such  action,  and  judgment  hav* 
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ing  been  rendered  therein  against  all  of  the  defendants,  without 
fixing  the  order  of  their  liability,  B .  was  not  estopped  thereby  from 
subsequently  maintaining  an  action  against  S.  for  contribution  on 
account  of  the  debts  of  said  partnership. 

2.  Partnership;  contribution:  fraudulent  conveyances.  Upon 
an  attempted  settlement  between  B.  and  S.  as  partners,  it  was 
found  that  the  known  debts  of  the  firm  could  be  paid  with  the  sum  of 
fifteen  hundred  dollars  if  S.  would  waive  his  claim  against  the  firm, 
in  partial  satisfaction  of  which  he  had  received  a  conveyance  of  the 
firm  real  estate.  B.  thereupon  paid  said  sum  of  fifteen  hundred  dol- 
lars, but  S.,  instead  of  waiving  his  claim,  assigned  the  same  to  his 
son,  to  whom  he  was  indebted,  but  the  assignment  was  made  with 
intent  to  hinder  and  delay  creditors.  Held,  that  the  assignment  was 
fraudulent  as  against  B.,  and  that  in  an  action  by  B.  against  S.  for 
contribution,  the  latter  was  not  entitled  to  credit  for  the  amount  of 
his  claim,  and  also  to  the  value  of  the  real  estate  conveyed  to  him  by 
the  firm. 

Appeal  from  Montgomery  District  Court. — Hon.  N.  W. 
Maoy,  Judge. 

Thubsday,  Januaby  18,  1894. 

Action  in  equity  for  an  accounting,  and  to  compel 
contribution  on  account  of  partnership  debts.  There 
was  a  hearing  on  the  merits,  and  a  decree  in  favor  of 
the  plaintiff.    The  defendants  appeal. — Affirmed. 

F.  M.  Davis  and  C.  E.  Richards^  for  appellants. 

J.  M.  Jtrnkifiy  for  appellee. 

Robinson,  J. — The  plantiff  alleges  that  in  the  year 
1884  a  copartnership,  under  the  name  of  H.  N.  Kin- 
kade  &  Company,  was  engaged  in  doing  a  general 
banking  business  in  the  town  of  Elliot,  in  Montgomery 
county ;  that  the  firm  was  composed  of  H.  N.  Kinkade, 
W.  H.  Kinkade,  and  the  defendants  Samuel  M.  Smith 
and  C.  W.  Mercer;  that  in  the  month  of  October  of 
that  year  the  firm  became  insolvent,  and  failed  in  bus- 
iness; that,  after  the  failure,  the  plaintiff  and  the 
persons  named  as  copartners  became  involved  in  litiga- 
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tion  with  the  creditors  of  the  firm,  which  resulted  in 
judgments  against  those  persons  and  the  plaintiff;  that 
the  assets  of  the  copartnership  were  exhausted  in  pay- 
ing the  judgments,  and  that,  after  that  was  done,  the 
plaintiff  paid  a  large  amount  in  excess  of  that  paid  by 
the  defendant  Samuel  M.  Smith  for  the  same  purpose; 
that  some  of  the  judgments  are  unpaid;  and  that  debts 
of  the  firm,  not  in  judgment,  are  outstanding;  and 
that  the  Kinkades  and  Mercer  are  insolvent.  The 
plaintiff  asks  for  a  complete  settlement  of  the  affairs  of 
the  firm  of  H.  N.  Kinkade  &  Company;  that  the 
liability  of  the  plaintiff  and  Samuel  M.  Smith  on 
account  of  the  indebtedness  of  that  firm  be  ascertained 
and  fixed ;  and  for  general  equitable  relief.  The  plain- 
tiff also  alleges  that  Frank  M.  Smith  claims  an  interest 
in  the  subject-matter  of  the  action,  and  makes  him  a 
party  defendant,  for  the  purpose  of  having  his  interest 
determined. 

The  defendant  Samuel  M.  Smith  admits  that  the 
firm  of  H.  N.  Kinkade  &  Company  was  doing  business 
as  claimed,  but  insists  that  he  was  not  a  member  of  it, 
and  that  the  persons  who  composed  it  were  the  plain- 
tiff, the  Kinkades,  and  Mercer;  that,  while  the  firm 
was  engaged  in  the  business  specified,  he  consented 
that  it  might  use  his  name  as  a  reference  only,  but  that 
it  wrongfully  published  his  name  as  a  director  of  the 
bank.  He  also  pleads  an  estoppel  and  a  settlement. 
The  defendant  Mercer  admits  that  he  permitted  him- 
self to  be  known  as  a  member  of  the  firm,  and  pleads  a 
settlement  with  the  plaintiff.  The  defendant  Frank 
M.  Smith  claims  to  own,  as  the  assignee  of  Samuel  M. 
Smith,  a  certain  certificate  of  deposit  and  other  liabili- 
ties of  the  insolvent  firm,  which  amount  to  about  fif- 
teen hundred  dollars. 

The  district  court  found  in  favor  of  the  plaintiff, 
and  fixed  the  amount  of  his  recovery  of  the  defendant 
Samuel  M.  Smith  at  the  sum  of  twenty-five  hundred 
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dollars,  and  one  half  of  the  costs.  The  plaintiff  was 
required  to  pay  the  amount  of  a  certain  judgment  ren- 
dered in  favor  of  C.  F.  Clarke,  and  against  the  plaintiff, 
Samuel  M.  Smith,  and  others.  Samuel  M.  Smith  was 
**given  credit,  with  his  interest,  in  what  is  known  as 
the  *bank  real  estate'  situated  in  the  town  of  Elliot, 
Iowa,''  which  is  described  in  his  answer  as  *^an  interest 
in"  lot  12,  in  block  11,  of  the  town  named.  The  dis- 
trict court  further  adjudged  that  Frank  M.  Smith  was 
not  the  owner  of  the  liabilities  of  the  bank  which  he 
claims,  and  that  neither  he  nor  Samuel  M.  Smith  is 
entitled  to  any  allowance  on  account  of  them,  as  against 
the  plaintiff.  It  was  also  adjudged  that,  as  between 
the  plaintiff  and  Samuel  M.  Smith,  the  defendant 
Mercer  was  not  liable  in  this  action.  Although  nomi- 
nally a  party  to  the  appeal,  Mercer  does  not  appear  to 
have  any  interest  in  it. 

I.  For  some  time  before  the  twenty-fifth  day  of 
July,  1884,  the  plaintiff,  who  is  a  farmer,  resided  at 
Hawthorne,  five  miles  west  of  Eed  Oak,  in  Montgomery 
county.  He  was  the  owner  of  ten  thousand  dollars  of 
the  capital  stock  of  the  Valley  National  Bank  of  Red 
Oak.  H.  N.  Moore  owned  a  portion  of  the  remainder 
of  the  stock,  and  he  and  Hiram  N.  Kinkade,  under  the 
name  of  H.  N.  Moore  &  Company,  owned  and  carried 
on  a  banking  business  at  Elliot,  a  town  on  a  branch 
railway  about  fourteen  miles  northeast  of  Red  Oak. 
Warren  Kinkade,  a  brother  of  Hiram,  was  cashier  of 
the  Valley  National  Bank.  On  the  day  last  named  an 
agreement  was  entered  into  by  Moore,  H.  N.  Kinkade 
and  the  plaintiff,  by  which  the  latter  was  to  acquire 
the  ownership  of  the  banking  business  at  Elliott, 
which  had  been  carried  on  by  H.  N.  Moore  &  Com- 
pany, and  to  lot  12,  in  block  11,  in  that  town,  and  was 
to  transfer  his  stock  in  the  Valley  National  Bank  to 
Moore  and  Kinkade.  The  stock  was  transferred  to 
them  on  that  day,  and  a  deed  for  the  lot  was  executed 
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by  them  to  the  plaintiflE.  There  is  a  conflict  in  the 
evidence  in  regard  to  some  of  the  terms  of  the  agree- 
ment, the  original  having  been  lost.  The  plaintiff 
insists  that  it  did  not  give  hin^  possession  of  the  bank, 
and  that  he  was  not  required  to  take  possession  until 
the  fifteenth  d<iy  of  the  next  September.  That  is 
denied  by  the  defendants,  who  contend  that  the  agree- 
ment gave  to  the  plaintiff  the  immediate  possession  of 
the  bank.  It  is  clearly  shown  that  the  business  of  the 
bank  was  continued  in  the  name  of  H.  N.  Moore  & 
Company  until  the  eighth  day  of  August,  and  that 
from  that  time  until  the  bank  closed  it  was  carried  on 
in  the  name  of  H.  N.  Kinkade  &  Company.  The 
plaintiff  testifies  that  he  never  took  possession  of  the 
bank,  and  that,  becoming  satisfied  that  he  could  not 
carry  it  on,  he  sold  it  to  H.  N.  Kinkade,  to  whom  he 
executed  a  deed  to  the  lot  on  the  seventh  day  of 
August.  A  certificate  of  deposit  for  the  sum  of  eight 
thousand,  nine  hundred  and  twenty  dollars,  purport- 
ing to  have  been  issued  by  H.  N.  Moore  &  Company, 
dated  August  7,  1884,  but  which  the  plaintiff  and 
Moore  agree  in  saying  was  issued  when  the  agreement 
of  sale  was  made,  was  retained  by  the  plaintiff.  He 
claims  that  it  was  given  him  as  security,  to  be  sur- 
rendered when  he  took  possession  of  the  property,  and 
that,  by  his  agreement  with  Kinkade,  for  the  sale  of 
the  bank,  he  was  to  retain  it  as  the  consideration  of 
that  sale.  Moore  denies  that  it  was  issued  by  virtue 
of  any  agreement  to  which  he  was  a  party.  What  the 
fact  in  regard  to  that  matter  is,  we  do  not  find  it 
necessary  to  determine. 

At  the  time  the  transactions  we  have  described 
occurred,  the  defendant  Samuel  M.  Smith  resided 
at  Milford,  about  nine  miles  east  of  Elliot,  and  had 
done  some  business  with  the  bank  of  H.  N.  Moore 
&  Company  at  that  place.  He  and  the  plaintiff 
were  not  personally  acquainted  with  each  other.  In 
July  he  was  told  by  Kinkade  that  the  plaintiff  ex- 
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pected  to  bay  Moore's  interest  in  the  bank  at  Elliot, 
and  consented  to  the  use  of  his  name  by  the  new  bank 
as  a  reference.  He  did  not  own  any  interest  in  the 
bank,  but  after  the  seventh  day  of  August  he  was 
announced  in  the  cards  and  other  advertising  mediums 
of  the  bank  as  a  director,  and  in  like  manner  the 
plaintiff  was  announced  as  its  president.  Neither  the 
plaintiff  nor  Smith  authorized  the  use  thus  made  of 
their  names,  although  Smith  knew  of  such  use,  and  it 
is  probable  that  the  plaintiff  did  also,  but  neither  of 
them  made  any  public  denial  of  the  official  character 
so  given  them.  There  is  some  evidence  of  declarations 
made  by  the  plaintiff  after  the  seventh  day  of  August 
which  indicate  that  he  was  interested  in  the  bank,  but 
some  of  the  alleged  declarations  are  denied  by  him, 
and  others  can  be  explained  on  the  theory  that  he 
expected  to  pay  the  certificate  of  deposit  which  he 
held.  A  careful  examination  of  the  entire  record 
leads  us  to  conclude  that  he  was  not  interested  in  the 
bank  as  owner  after  that  date,  and  that  he  and  Samuel 
M.  Smith  stood  in  the  same  relation  to  it;  hence  it  fol- 
lows that,  unless  the  plaintiff  is  estopped  to  claim 
otherwise,  their  liability  for  the  payment  of  the  debts 
of  the  bank  is  the  same.  That  is  practically  conceded 
in  the  argument  of  counsel  for  appellants. 

II.    After  the  failure,  in  October,  1884,  several 
actions  were  brought  by  different  creditors  of  the  bank 
1.  FoBMSB  adja-    ^g^^^st  the  Kiukaids,  Samuel  M.  Smith, 
2p"S5?awer-      Mcrccr  and  the  plaintiff,  to  recover  var- 
dict:  estoppel,  j^ous  amouuts  which  the  bank  was  owing. 
The  petition  in  each  action  alleged  that  all  the  defend- 
ants were  members  of  the  firm  of  H.  N.  Kinkade  & 
Company,  and  that  they  were  severally  liable  for  the 
debts  of  the  firm.     An  answer  was  filed  for  the  defend- 
ants Warren  H.  Kinkade,  Mercer,  Samuel  M.  Smith, 
and  the  plaintiff  in  each  case,  which  denied  that  they 
were  or  ever  had  been,  actual  members  of  the  firm, 
Vol.  89—41 
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although  it  appears  that  Samuel  M.  Smith  had  not 
authorized  such  answers.  The  eases  were  tried  in  Jan- 
uary, 1885,  and  in  two  of  them  the  jury  found,  in 
answer  to  special  interrogatories,  that  Warren  H.  Kin- 
kade  and  Mercer,  and  the  plaintiflE  were  actual  mem- 
bers of  the  firm,  and  that  Samuel  M.  Smith  was  not, 
but  that  he  was  liable  in  the  action,  because  he  had 
authorized  the  use  of  his  name  to  give  credit  to  the 
firm.  It  is  claimed  by  the  appellants  that  the  special 
interrogatories  were  submitted  to,  and  answered  by,  the 
the  juries  pursuant  to  a  verbal  agreement  made  between 
the  plaintiff  and  others,  and  that,  by  reason  of  the 
agreement  and  special  findings,  the  plaintiff  is  estop- 
ped to  ask  an  accounting  as  between  himself  and 
Samuel  M.  Smith.  The  answer  to  this  is  that  the 
special  findings  were  not  made  on  account  of  any 
issue  presented  by  the  pleadings,  and  the  judgment 
rendered  was  against  all  the  defendants,  without  fixing 
the  order  of  their  liability.  If  it  had  been  true  that, 
as  between  themselves,  Samuel  M.  Smith  was  a  mere 
''surety'^  of  the  plaintiff,  within  the  meaning  of  sec- 
tion 3041  and  3042  of  the  Code,  the  order  of  liability 
should  have  been  recited  in  the  judgment.  There  was 
not  only  no  sufficient  adjudication  that  Samuel  M. 
Smith  was  no't  liable  as  between  himself  and  the  plain- 
tiff, but  there  was  no  valid  agreement  making  the 
special  findings  binding  upon  them.  Samuel  M.  Smith 
was  not  represented  in  the  action  by  anyone,  and  it 
does  not  appear  that  any  evidence  in  regard  to  the 
order  of  his  liability  was  offered  by  any  party  to  the 
suit.  We  conclude  that  the  evidence  fails  to  establish 
the  estoppel  pleaded. 

II.  After  the  judgments  to  which  we  have  referred 
were  rendered,  in  the  year  1885,  an  attempt  was  made 
s.  pabtnbrship:    ^7  scveral  of  the  parties  in  interest  to  set- 

taSJdSS^r'   tie  the  matter  without  further  litigation. 

ooBveyanoec    ^^^cor  Settled  his  liability  to  the  plaintiff, 
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and  was  rightly  held  to  be  not  indebted  to  him  by  the 
district  court.  An  attempt  was  made  by  the  plaintiff 
and  Samuel  M.  Smith  to  adjust  and  settle  their  respec- 
tive obligations,  but  it  failed.  Smith  acquired  an  inter- 
est in  lot  12,  of  block  11,  in  the  town  of  Elliot,  through 
a  conveyance  made  by  H.  N.  Kinkade,  which  was  of 
the  value  of  about  one  thousand,  five  hundred  dol- 
lars, and  was  intended  to  secure  at  least  a  part  of  his 
<3laim  against  the  bank,  for  which  Frank  M.  Smith  now 
seeks  to  recover.  That  interest  has  been  appropriated 
for  the  payment  of  debts  of  H.  N.  Kinkade  &  Co.,  but, 
with  that  exception,  Samuel  M.  Smith  has  paid  nothing 
on  account  of  the  debts  of  that  firm,  and  costs  and 
expenses  of  litigation.  Portions  of  them  were  paid  with 
the  one  thousand,  two  hundred  dollars  paid  by  Mercer, 
and  from  the  proceeds  of  the  bank  property.  At 
the  time  the  plaintiff  and  Samuel  M.  Smith  attempted 
to  make  their  settlement,  it  was  found  that  after  using 
the  one  thousand,  two  hundred  dollars  paid  by  Mercer, 
and  after  exhausting  the  real  estate  of  the  bank,  includ- 
ing Smith's  interest  therein,  the  unliquidated  claims 
against  the  bank  could  be  paid  with  one  thouand,  five 
hundred  dollars,  to  be  contributed  by  the  plaintiff, 
if  Smith  would  waive  his  claim  for  about  that  amount; 
and  that  was  the  basis  of  the  settlement  attempted  to 
be  made.  It  did  not  include  certain  claims  which  had 
been  settled  by  notes,  on  which  judgments  were  after- 
wards obtained,  and  paid  by  sales  of  the  property  of 
the  plaintiff,  to  the  amount  of  more  than  one  thousand, 
four  hundred  dollars ;  nor  two  notes  owned  by  C.  F. 
Clarke,  which  were  then  unknown,  and  on  which  judg- 
ment was  afterwards  rendered  for  two  thousand,  eight 
hundred  and  forty-two  dollars  and  eleven  cents,  includ- 
ing attorneys'  fees  and  costs.  That  judgment  by  the 
decree  of  the  district  court  is  to  be  satisfied  by  the 
plaintiff.  We  think  the  attempted  settlement  would 
have  been  fair  as  to  the  liabilities  it  contemplated. 
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The  plaintiff  paid  the  one  thousand,  five  hundred  dol- 
lai*s  which  was  found  to  be  his  share,  but  Smith,  instead 
of  waiving  his  claim,  made  a  pretended  assignment  of 
it  to  his  son  and  codefendant,  Frank  M.  Smith.  Al- 
though there  is  evidence  to  the  effect  that  the  father 
was  owing  the  son  several  hundred  dollars,  on  account 
of  which  the  assignment  was  made,  yet  we  think  it 
should  be  treated  as  fraudulent  and  of  no  effect  as 
against  the  plaintiff,  for  the  reason  that  it  satisfactorily 
appears  that  the  chief  object  Smith  had  in  making  the 
assignment  was  to  hinder  and  delay  creditors.  In 
ascertaining  the  amount  he  should  pay  to  the  plaintiff, 
he  is  not  entitled  to  an  allowance  for  the  claim  he 
assigned  to  his  son,  and  also  to  an  allowance  for  the 
value  of  the  interest  in  the  bank  property  conveyed  to 
him  as  security.  His  interest  in  that  property,  and  in 
claims  he  held  against  the  bank,  will  be  treated  as  equal 
to  the  amount  the  plaintiff  paid  at  the  time  of  the 
attempted  settlement.  That  leaves  for  adjustment  the 
liquidated  claims  which  were  known  when  the  settle- 
ment was  attempted,  and  the  Clark  judgment.  When 
a  proper  allowance  for  interest  and  costs  is  made,  the 
amount  which  Samuel  M.  Smith  should  pay  to  the 
plaintiff  appears  to  be  about  the  same  as  that  allowed 
by  the  district  court.  We  are  satisfied  that  its  decree 
does  substantial  justice  to  all  parties  to  this  action,  and 
it  is,  therefore,  affibmed. 


103  ml         ^^  C-  O'Bbien,  Appellee,  v.  Chicago,  Milwaukee  & 
iS"^l  St.  Paul  Railway  Company,  Appellant. 

^    644/ 

UQ^eil  1.  Bailroads:  nwuRY  to  employee:  bettlbment:  fraud:  right  or 

1^  ^  ACTION.    Where  a  settlement  with  abrakeman,  on  aoooont  of  damages 

snstained  from  a  personal  injury,  was  procured  by  a  railroad  oompany 
137     430  under  representations  that  all  of  the  eyewitnesses  of  the  aooident  in 

which  the  injury  was  received  were  against  him  as  to  the  cause  of 
the  accident,  which  was  untrue,  and  that  the  superintendent  of  ono 
of  the  diyisionB  of  the  road  had  yard  work  which  said  brakeman  could 
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do,  thftt  he  would  put  him  to  work,  and  that  he  ooald  always  have 
work  as  long  as  he  behaved  himself,  when  in  faot  said  superintendent 
did  not  have  any  positions  in  the  yard,  and  the  brakeman  was  refused 
work  after  several  applications,  and  after,  waiting  a  reasonable  time 
therefor,  and  the  jury  found  that  the  brakeman  was  not  in  such  a 
condition  mentally  at  the  time  of  the  settlement  as  to  be  able  to 
attend  to  business,  and  understand  the  nature  and  effect  of  the  release 
when  he  signed  it,  held,  that  the  settlement  was  not  a  bar  to  an  action 
for  damages  for  the  injury  sustained. 

^.  Evidence:  opinions.  Questions  as  to  a  witness'  physical,  mental 
and  nervous  oondition  at  the  time  of  a  stated  business  transaction 
are  not  objectionable  as  calling  for  an  opinion. 

^.  Settlement:  bssoission  on  account  of  fraui):  action  without 
TXNDKB  OF  BENEFITS  BECBiYSD.  The  Settlement  with  the  plaintiff 
having  been  procured  by  fraud,  and  he  being  entitled  to  retain  the 
benefits  received  thereunder,  either  by  virtue  of  said  settlement  or 
of  the  defendant's  original  liability,  held,  that  a  tender  of  the  return 
of  the  amount  received  under  the  settlement  was  not  necessary  before 
an  action  eould  be  maintained  upon  the  original  liability  of  the 
defendant. 

Appeal  firom  Linn  District  Cowt. — Hon.  J,  H.  Peeston, 

Judge. 

Fmday,  Januaby  19, 1894. 

Action  at  law  to  recover  damages  for  a  personal 
injury  which  the  plaintiff  sustained  while  engaged  in 
the  service  of  the  defendant  as  brakeman  on  a  freight 
train.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

Mills  (&  Keeler^  for  appellant. 

The  neglect  of  the  plaintiff  to  return  the  money 
received  under  the  settlement  is  fatal  to  his  recovery. 
He  can  not  repudiate  the  contract  of  settlement,  upon 
the  ground  of  fraud,  while  retaining  all  the  fruits 
thereof.  Prompt  return,  or  tender,  of  the  money 
received  was  a  condition  precedent  to  suit  upon  the 
original  cause  of  action.    East  Tenn.j  Va.  <&  Oa,  B^y 


646    .  O'Bkien  v.  Chi.,  M.  &  St.  P.  E'y  Co.  [89  Iowa 

Co.  V.  Hayes,  10  S.  E.  Rep.  350;  15  S.  E.  Rep.  361; 
Kreuzenv.  Ry  Co.,  13  N.  Y.  Supp.  588;  Peterson  v. 
R'y  Co,,  31  N.  W.  Rep.  (Minn.)  516;  Bishee  v.  Ham, 
47  Maine,  543;  Gould  v.  Cayuga  Bank,  86  N.  Y.  75; 
McMichael  v.  Kilmer,  76  N.  Y.  36;  Brown  v.  Hartford 
Ins.  Co.,  117  Mass.  479;  Scliifferv.  Dietsf,  83N.  Y.  300; 
Bairds  v.  Mayor,  etc.,  96  N.  Y.  598;  Cobb  v.  Hatfield,. 
46  N.  Y.  536;  Bigdon  v.  Walcott,  31  "N.  E.  Rep.  (lU.) 
161 ;  Deane  v.  Lockwood,  115  111.  490 ;  Strong  v.  Lord,, 
107  111.  25;  Estabrookv.  Swett,  116  Mass.  303;  Coolidge 
V.  Brigham,  42  Mass.  550;  Kimball  v.  Cunningham,  4 
Mass.  502;  Merrill  v.  Wilson,  33  N.  W.  Rep.  (Mich.) 
721;  1  Bigelow  on  Frauds  [Ed.  1888],  420;  Van 
Vechten  v.  Smith,  59  Iowa,  177.  The  money  was  paid 
upon  the  settlement,  as  consideration  therefor,  and  not 
as  a  mere  gratuity.  The  court  required  the  jury  to  allow 
it  as  so  much  paid  on  account.  This  instruction  was 
radically  erroneous.  1  Bigelow  on  Frauds  [Ed.  1888],^ 
425;  Rigdon  v.  Walcott,  31  N.  E.  Rep.  162;  Bisbee,v. 
Ham,  47  Maine,  547;  Gould  v.  Cayuga  Bank,  86  N.  Y. 
84,  and  other  cases  cited  above.  Again,  even  if 
obtained  by  fraud  as  charged,  still  O'Brien  afterward 
recognized  and  ratified  the  contract  of  settlement,  by 
retaining  and  using  the  consideration  received  therefor, 
after  knowledge  of  the  facts;  and  then  by  bringing 
suit  to  enforce  an  alleged  provision  of  the  contract^ 
regarding  future  employment.  A  person  who  has  been 
defrauded  must  act  promptly ;  and  if  he  would  repudiate 
the  contract  he  must  do  nothing  in  affirmance  of  it 
after  ascertaining  the  facts.  Moreover,  he  can  not 
repudiate  it,  and  retain  the  fruits  or  benefits  of  tho 
transaction  at  the  same  time.  Merrill  v.  Wilson,  33  N. 
W.  Rep.  (Mich.)  721;  Gould  v.  Cayuga  Bank,  86  N. 
Y.  82;  B'y  Co.  v.  Brazzil,  14  S.  W.  Rep.  609;  B'y  Co. 
V.  Brazzil,  10  S.  W.  Rep.  406;  Peterson  v.  C,  M.  £  St. 
P.  B'y  Co.,  31  N.  W.  Rep.  516;  Cobbs  v.  Hatfield,  46 
N.  Y.  537;  Baird  v.  Mayor,  etc.,  96  N.  Y.  598.     Where 
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the  creditor  brings  an  action  to  recover  damages  for 
the  fraud,  retaining  what  he  has  received,  he  thereby 
afiSrms  the  compromise.  Walsh  v.  SissoHj  49  Mich. 
423;  Mernllv.  Wilson,  33  N.  W.  Rep.  (Mich.)  721; 
Butler  V.  Hildreth^  46  Mass.  49;  Buckley  v.  Morgan^  46 
Conn.  393;  Strong  v.  Strong y  102  N.  Y.  73.  Settle- 
ments deliberately  made,  in  writing,  can  not  be 
impeached  upon  such  flimsy  pretexts  as  made  in  this 
case.  Wallace  v.  B^y  Co.y  67  Iowa,  550;  Gulliherv. 
B'y  Co.y  59  Iowa,  422;  B'y  Co.  v.  CoXy  76  Iowa,  310; 
McCormack  v.  Mother gy  43  Iowa,  562;  McKinney  v. 
Herricky  66  Iowa,  414;  Jenkins  v.  Clyde  Coal  Co.,  48 
N.  W.  Rep.  971;  Boundy  v.  Kent,  75  Iowa,  666;  Spitise 
V.  B.  &  0.  B'y  Co.y  23  Atl.  Rep.  (1892)  310.  Also  Pa. 
B'y  Co.  V.  Shay,  82  Pa.  St.  202.  A  mere  failure  to 
perform  an  agreement  never  constitutes  fraud.  Van 
Vechtenv.  Smithy  59  Iowa,  177;  Spitze  v.  B^y  Co.y  23 
Atl.  Rep.  309.  A  promise  to  be  performed  In  the  future, 
although  intentionally  broken,  is  insufficient  to  avoid  a 
contract  of  settlement,  upon  the  ground  of  fraud. 
Gulliher  v.  B'y  Co.y  59  Iowa,  422;  Bosev.  B'y  Co.,  Atl. 
Rep.  (Pa.)  82;  Van  Vechten  v.  Smithy  59  Iowa,  177; 
Lumpkin  v.  Snook,  63  Iowa,  519.  Fraud,  in  general, 
consists  in  the  misrepresentation  of  matters  of  fact,  not 
in  the  failure  to  keep  a  promise,  thereafter  to  do  or 
omit  something.  Hazlett  v.  Burge,  22  Iowa,  538; 
Hartshorn  et  al.  v.  Dayy  19  How.  211 ;  Osterhome  v. 
Shoemaker  et  al.y  3  Hill  (N.  Y.)  513;  Belden  v.  DavieSy 
2  Hall  (N.  Y.)  433;  Franchot  v.  Leach,  5  Cow.  (N.  Y.) 
506;  SwAYNE,  J.,  in  George  v.  Tate,  102  U.  S.  570; 
Byard  v.  Holmes,  34  N.  J.  Law,  296;  Taylor  v.  Fleet, 
1  Barb.  471;  Frenzel  v.  Miller y  37  Ind.  3.  To  avoid  a 
contract  on  the  ground  of  fraud,  the  facts,  and  not  the 
law,  must  have  been  misrepresented.  Both  parties  to 
a  compromise  are  bound  to  know  the  law,  and  whether 
they  have  a  good  case  or  not.  8  Am.  and  Eng.  Ency- 
clopedia of  Law,  636,  title,  'Traud.'*    Fraud  will  not 
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be  presumed,  when  the  facts  upon  which  it  is  sought  to 
predicate  it  are  consistent  with  honesty  and  good 
faith.  Lyman  V.  Cessfordy  15  Iowa,  229;  Schofieldv. 
Blindj  33  Iowa,  176;  JPritchard  v.  Hopkins j  52  Iowa, 
122.  The  true  doctrine  undoubtedly  is  that  the  cir- 
cumstances relied  on  to  show  fraud  must  lead  naturally 
and  fairly  to  the  conclusion  sought  to  be  established, 
and  must  be  inconsistent  with  any  other  reasonable  or 
probable  theory.  Turner  v.  Younkerj  76  Iowa,  261; 
Turner  v.  Hardin,  80  Iowa,  695.  The  evidence  of 
fraudulent  misrepresentations,  to  set  aside  a  release  of 
damages  for  personal  injury,  must  be  clear,  precise, 
and  indubitable;  otherwise  it  should  be  withdrawn 
from  the  jury.  A  scintilla  of  evidence  is  not  enough. 
Pa.  Wy  Co.  V.  Shay,  82  Pa.  St.  202.  The  law  favors 
such  settlements  of  controversies,  and  finds  a  consider- 
ation for  the  contract  looking  to  the  compromise,  in 
the  mutual  agreement  of  the  parties  to  abide  the  result 
of  the  settlement.  Richardson,  etc.,  Co.  v.  Ind.  Dist, 
70  Iowa,  576;  Adams  v.  Morton,  37  Iowa,  257;  3  Am. 
and  Eng.  Encyclopedia  of  Law,  837,  and  cases  cited; 
Kinser  v.  Soap  Creek  Coal  Co.,  51  N.  W.  Rep.  1153. 
There  can  be  no  doubt  that  the  release  was  not  void, 
t.  e.,  a  nullity,  even  if  obtained  by  false  and  fraudulent 
representations.  At  most,  it  was  simply  voidable  at 
the  election  of  the  injured  party.  O'Brien  alone  could 
disaffirm  it.  Until  he  did  so,  it  was  binding  upon  the 
company.  Bishop  on  Contracts,  sees.  671,  678  and 
692;  3  Am.  and  Eng.  Encyclopedia  of  Law,  931,  and 
cases  cited.    Rigdon  v.  Wolcott,  31  N.  W.  Rep.  161. 

Rickety  Crocker  &  Christie,  for  appellee. 

The  very  fact  that  a  release  in  full  has  been 
obtained  for  all  claims  for  damages  for  so  severe  an 
injury  for  so  small  a  consideration,  is  sufficient  in  itself 
to  call  for  an  explanation  as  to  the  transaction,  and  is 
strong  evidence  of  fraud.     Cleere  v.  Cleere^  3  8.  Rep. 
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111;  2  Pom.  Eq.  Jur.,  sec.  927;  Saltonstall  v.  OordoUy 
33  Ala.  149;  Huguenin  v.  Basely,  2  Lead.  Cas.  Eq. 
1238;  2  Stoiy's  Equity  Jurisprudence  [2  Ed.]  sec. 
928.  The  disparity  between  the  parties  was  a  question 
to  be  taken  into  consideration  by  the  jury  in  determin- 
ing whether  the  release  was  obtained  by  fraud,  oppres- 
sion or  undue  influence.  Conner  v.  Dundee  Chemical 
Works,  17  Atl.  Rep.  975;  Bussian  v.  M.  L.  S.  &  W. 
iJ'y,  10  Am.  &  Eng.  E.  E.  Cases,  716.  If  the  release 
was  obtained  by  fraud,  it  was  void,  and  should  no 
more  be  considered  than  as  if  it  never  existed.  This  court 
has  expressly  held  that  if  a  contract  is  procured  by  fraud, 
a  party  is  not  required  to  pay  or  tender  back  the 
•consideration  paid  before  bringing  an  action  in  disre- 
gard of  it.  HendricJcson  v.  Hendricksonj  51  Iowa,  65. 
The  matter  has  also  been  passed  upon  by  other  courts 
who  have  taken  the  same  views  as  are  contended  for  by 
appellee  herein.  C,  B.  L  <&  P.  R^y  Co.  v.  Lewis y  109 
111.  120;  s.  c,  19  Am.  &  Eng.  E.  E.  Cases,  224-230; 
G.J  R.  7.  d  P.  V.  Doyle  J 18  Kansas,  58;  Kley  v.  Eealey 
et  al.y  28  N.  E.  Eep.  592;  Allerton  v.  Allerton,  50  N. 
T.  670.  If,  as  the  evidence  tended  to  show,  that  the 
plaintiff  never  assented,  by  reason  of  his  incapacity,  to 
the  terms  of  the  release,  but  was  induced  by  the  repre- 
sentations of  the  defendant,  into  the  belief  that  the 
paper  he  signed  was  simply  a  voucher  for  an  amount 
of  money  equal  to  four  months'  pay,  it  would  not  con- 
stitute a  release  of  plaintiff's  claim  for  such  personal 
injuries.  C,  R.  I.  &  P.  R^y  Co.  v.  Lewis,  109  111. 
120;  Bl.  Cent.  R'y  Co.  v.  Welch,  52  111.  183;  Mueller  v. 
Old  Colony  R'y  Co.,  127  Mass.  86. 

EoTHROCK,  J. — The^  plaintiff  was  rear  brakeman 
on  a  freight  train  running  between  Savanna,  111.,  and 
Van  Home,  Iowa.  At  the  time  he  sustained  the  injury 
for  which  this  action  was  brought  he  was  about  forty 
years  old,  had  a  family,  and  had  been  in  railroad  ser- 
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vice  for  fifteen  years.  He  had  been  in  the  employ  of 
the  defendant  for  about  four  months.  On  the  eighth 
day  of  September,  1890,  while  engaged  in  said  employ- 
ment, his  left  hand  was  crushed,  while  attempting  to 
make  a  coupling,  so  that  it  was  necessary  to  amputate 
three  fingers.  It  appears  that  the  two  cars  which  were 
to  be  coupled  together  were  equipped  with  what  is 
known  as  the  **Janney  coupler,''  which  is  a  new 
improved  devise.  This  ^coupler  may  be  attached  to 
the  old  style  coupler  by  the  use  of  a  link  and  pin,  and 
there  was  a  link  and  pin  in  one  of  the  couplers,  which 
it  was  necessary  to  remove  before  the  cars  came 
together.  The  link  and  pin  were  in  the  standing  or 
dead  car.  The  plaintiff  claims  that,  as  the  train  was 
backed  down  toward  the  standing  car,  he  observed  the 
link  and  pin,  and,  knowing  that  they  must  be  removed, 
he  signaled  the  engineer  to  stop  the  train,  and  his  sig- 
nal was  obeyed,  and  the  train  stopped,  when  he  went 
between  the  cars  to  remove  the  link  and  pin ;  that  the 
pin  was  fast,  and  could  not  readily  be  removed,  and 
while  engaged  in  the  attempt  to  remove  it  he  was 
standing  with  his  back  toward  the  train;  when,  with- 
out any  signal  or  sign  from  him,  the  train  was  care- 
lessly and  negligently  backed  down  upon  him,  and  his 
hand  caught  between  the  couplers,  and  was  crushed. 
Some  two  or  three  other  employees  testified  as  wit- 
nesses in  contradiction  to  the  testimony  of  the  plain- 
tiff, to  the  effect  that  he  did  not  give  a  signal  for  the 
train  to  stop,  and  that  it  did  not  stop,  but  moved  down 
to  the  dead  car  in  obedience  to  the  plaintiff's  signal. 
It  will  be  seen  that  there  was  a  square  conflict  in  the 
evidence  upon  that  vital  question  in  the  case.  We  do 
not  understand  that  it  is  claimed  that  the  judgment 
should  be  reversed  on  the  ground  that  the  evidence 
was  not  suflScient  to  authorize  a  finding  by  the  jury 
that  the  employees  of  the  plaintiff  were  negligent,  and 
that  the  injury  was  caused  without  any  negligence  of 
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the  plaintiflE  which  contributed  to  produce  the  injury. 
I.    The  principal  controversy  on  the  trial  in  the 

1  BA1LBOAD8  court  below  arose  upon  an  alleged  set- 
{Soywi?®"^"  tl^Daent  and  release  of  damages,  which 
fSud^rtg^ht     ^^s  in  writing,  and  signed  by  the  plain- 

of  aoUon.  |.|g^      j^  jg  ^  ^^^^^  ^^ p^g . 

*^The  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  C.  &  C.  B.  Division,  to  J.  C.  O'Brien,  Dr., 
residing  at  Delta,  Iowa. 

1890.  Amonnt. 

December  5.    To  this  amount  paid  in  full  settlement  of  any  and 
all  claims  against  said  railway  company  on 
account  of  personal  injury  as  stated  below. . .  $250  00 
Less  paid  Wm.  Simpson  for  board < 39  50 


$210  50 

**Eeceived  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  two  hundred  and  fifty  dollars,  in 
full  payment  of  the  above  account.  In  consideration 
of  the  payment  of  the  said  sum  of  money,  I,  J.  C. 
O'Brien,  of  Delta,  in  the  county  of  Keokuk,  and  state 
of  Iowa,  hereby  remise,  release,  and  forever  discharge 
the  said  company  of  and  from  all  manner  of  actions, 
cause  of  action,  suits,  debts,  and  sums  of  money,  dues, 
claims,  and  demands  whatsoever,  in  law  or  equity, 
which  I  have  ever  had  or  now  have  against  said  com- 
pany, by  reason  of  any  matter,  cause,  or  thing  what- 
ever, whether  the  same  arose  upon  contract  or  upon 
tort,  and  especially  from  all  claim  which  I  now  have  or 
may  hereafter  have,  arising  in  any  manner  whatever, 
either  directly  or  indirectly,  in  whole  or  in  part,  from 
or  on  account  of  personal  injuries  received  at  Sabula 
Junction,  Iowa,  on  or  about  September  8,  1890, 
resulting  in  loss  of  my  first,  third,  and  fourth  fingers 
of  my  left  hand. 

''In  testimony  thereof,  I  have  hereunto  set  my 
hand  this  fifth  day  of  December,  1890. 

^'J.  C.  O'Brien/' 
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The  plaintiff  claimed  in  his  pleadings,  and  intro- 
duced evidence  tending  to  show,  that  the  said  settle- 
ment and  release  was  obtained  from  him  by  fraud  and 
the  false  representations  of  the  agent  or  officer  of  the 
defendant  who  procured  his  signature  thereto.  It  is 
not  our  purpose  to  set  out  the  pleadings  of  the  plaintiff 
in  detail.  They  are  verbose  and  extravagant  in  state- 
ment, and  contain  many  averments  which  are  founded 
in  mistake  when  read  in  connection  with  the  evidence 
produced  on  the  trial.  But  the  pleadings  do  not 
appear  to  have  been  verified,  and,  after  eliminating  the 
mistakes,  we  think  the  evidence  that  this  writing  was 
procured  by  fraud  and  by  overreaching  the  plaintiff 
was  sufficient  to  authorize  a  verdict  for  him.  And  it  is 
claimed  by  the  plaintiff  that  he  was  in  such  physical 
and  mental  distress  at  the  time  the  settlement  was 
signed  by  him  that  he  was  incapable  of  entering  into 
a  valid  contract  of  settlement.  It  is  not  our  purpose 
to  enter  into  a  discussion  of  the  evidence.  We  will 
state  the  ultimate  facts  which  we  think  the  jury  were 
justified  in  finding  from  the  evidence.  This  settlement 
was  made  by  one  Hinsey,  upon  the  part  of  the  defend- 
ant. He  had  been  for  many  years  engaged  in  settling 
claims  of  this  character.  He  represented  to  the  plain- 
tiff that  all  of  the  trainmen  who  were  eyewitnesses  to 
the  affair  were  against  the  plaintiff.  He  read  part  of 
the  statements  which  had  been  procured  from  them, 
and  stated  that  all  were  alike.  This  was  not  true. 
The  statement  of  the  conductor  of  the  train  was  not 
inconsistent  with  the  plaintiff's  right  to  recover.  He 
represented  to  the  plaintiff  that  Division  Superintend- 
ent Goodnow,  at  Marion,  in  this  state,  had  yard  work 
that  he  could  do,  and  that  Goodnow  would  put  him  to 
work,  and  that  he  could  always  have  work  as  long  as 
he  behaved  himself.  Now,  it  may  be  conceded  that 
this  last  statement  as  to  work  in  the  future  was  a  mere 
false  promise,  and  not  a  false  statement  as  to  an  exist- 
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ing  fact.  But  the  statement  that  Goodnow  ha4  posi- 
tions at  yard  work  at  Marion,  Van  Home,  and  Perry 
was  not  true.  The  plaintiflE  immediately  returned  to 
Marion,  and  presented  himself  to  Goodnow  for  employ- 
ment, and  was  told  that  there  was  no  employment  for 
him.  He  again  applied  to  Goodnow  for  work,  and 
received  the  same  answer.  He  went  home  to  his  family, 
at  Delta,  in  this  state,  and,  after  a  time,  wrote  to 
Goodnow,  requesting  employment,  and  received  this 
answer: 

^'Makion,  Iowa,  March  19, 1891. 
^^J.  C.  0^  Brim  J  Deltas  Iowa. 

'^DeabSib: — ^Noting  youre  of  the  16th  instance, 
our  business  is  very  slack,  and  I  have  no  work  that  I 
could  offer  you.  It  would  be  a  waste  of  time  to  come 
here  now.  Truly  yours, 

'^C.  A.  Goodnow.'^ 

It  ought  to  be  stated  that  when  Hinsey  concluded 
his  business  with  the  plaintiff  he  gave  him  an  open 
letter  to  Goodnow,  of  which  the  following  is  a  copy: 

**Chicago,  III.,  Dec.  5, 1890. 
**(7.  A.  QoodnoWy  Superintendent^  Marion. 

**Deab  Sib: — I  have  to  day  settled  with  the  bearer, 
J.  C.  O'Brien,  who  was  injured  at  Sabula  Junction  on 
September  8th  last.  The  amount  I  have  allowed  him 
is  very  small,  considering  the  severity  of  his  injury, 
and  think,  in  addition,  that  he  is  entitled  to  any 
courtesy  that  can  be  consistently  shown  him  in  the 
matter  of  re-employment.  His  hand,  as  you  can  see, 
will  not  permit  him  to  do  very  hard  work  at  first.  I 
have  not  made  employment  a  condition  of  settlement 
with  him,  but  promised  to  write  you,  and  urge  that 
you  do  the  best  you  can  for  him. 

** Yours,  truly, 
**JoHN  A.  Hinsey,  Special  Agent.*' 

It  was  claimed  by  Hinsey  that  he  made  no  repre- 
sentations as  to  the  fact  that  places  in  the  yards  on 
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Goodnow's  division  were  vacant  at  that  time,  but  thiis 
statement  raised  no  more  than  a  conflict  in  the  evi- 
dence. 

It  is  also  claimed,  and  the  evidence  tends  to  show, 
that  the  plaintiff  knew  the  contents  of  this  letter.  But 
the  jury  found  specially  that,  at  the  time  this  settlement 
occurred,  the  plaintiff  was  not  in  such  a  condition 
mentally  ''as  to  be  able  to  attend  to  business  and 
understand  the  nature  and  effect  of  the  release  set  up 
by  the  defendant  when  he  signed  it.''  And  it  was 
further  found  specially  that  he  did  not  have  ''full 
opportunity  and  capacity  to  read  the  contract  of  settle- 
ment, and  know  its  contents,  before  he  signed  it.'' 

It  is  strenuously  urged  that  the  special  findings 
are  absolutely  without  support  in  the  evidence.  We 
have  carefully  examined  the  whole  record,  and  our  con- 
clusion is  that  it  was  a  fair  question  for  the  jury  to 
determine  whether  the  plaintiff  was  at  the  time  capable 
of  making  a  valid  settlement  of  his  claim,  and  we  do 
not  think  we  should  disturb  the  verdict  on  that  ground. 
II.  Objection  was  made  because  the  court  allowed  the 
plaintiff  to  answer  the  following  questions:  ^^ Question 
2.  bvidbncb:  Dcscribo  your  physical  and  mental  condi- 
opiniona.  ^^^^  whcu  you  wcro  thcrc,  at  the  time  you 
signed  that  paper.  Question.  Describe  your  nervous 
condition  at  that  time.  Question.  Tell  the  jury  what 
your  condition  was  at  that  time,  as  regards  your  phys- 
ical and  mental  condition.  Question.  Tell  the  jury 
again,  in  your  own  way,  as  fully  as  you  can,  what  your 
mental  and  physical  condition  was  at  the  time  you 
transacted  this  business  you  have  referred  to.  Q^^eS' 
tion.  What  was  your  mental  condition  at  that  timet" 
It  is  claimed  that  these  questions  called  for  the  opinion 
of  the  witness  as  to  his  mental  condition.  We  do  not 
think  this  position  can  be  sustained.  He  was  asked  to 
describe  his  physical  and  mental  and  nervous  condi- 
tion, not  to  give  an  opinion  as  to  what  his  condition 
was  in  these  respects. 
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III.    We  come  now  to  a  consideration  of  what  we 
regard  as  the  material  question  in  the  case.     It  is  con- 
ceded   that  the  defendant    paid  to  the 
*  r5S12iS?on    plaintiff  the  sum  of  two  hundred  and  ten 
frand:  action    doUars  and  fiftv  conts  in  money,  and  set- 

wltboat  tender  ,,.„«,.,  ,.  "^  . 

oeived!*'"'^  tied  a  bill  for  his  boarding,  amounting  to 
thirty-nine  dollars  and  fifty  cents;  and  it 
is  claimed  by  the  defendant  that,  even  if  the  settlement 
was  voidable  by  reason  of  the  fraud,  or  void  because 
the  plaintiff  did  not,  at  the  time  it  was  made,  have  suf- 
ficient mental  capacity  to  make  a  contract,  yet  this 
action  can  not  be  maintained,  because  it  was  brought 
without  tendering  to  the  defendant  the  two  hundred  and 
fifty  dollars  received  at  the  time  of  the  settlement.  It 
is  true  that  no  tender  was  made.  The  plaintiff  com- 
menced this  action  on  May  14, 1891,  nearly  two  months 
after  he  was  advised  by  Goodnow  that  it  would  be  a 
waste  of  time  to  go  to  Marion  to  get  work.  The  court 
instructed  the  jury  that  if  they  found  for  the  plaintiff 
they  should  deduct  from  the  amount  awarded  to  him 
the  sum  of  two  hundred  and  fifty  dollars,  which  he 
had  already  received.  The  verdict  returned  was  in  the 
sum  of  three  thousand,  seven  hundred  and  fifty 
dollars. 

It  is  undoubtedly  true  that  the  general  rule  is  that, 
whenever  one  has  a  right  to  rescind  a  contract,  and 
exercises  that  right,  he  must  restore  the  other  party  to 
the  same  condition  he  would  have  been  in  if  the  con- 
tract had  not  been  made.  The  defendant  claims  that 
this  release  of  a  claim  for  damages  comes  within  this 
rule.  And  it  is  not  to  be  denied  that  there  are  adjudged 
cases  which  so  hold.  See  Brown  v.  Hartford  Fire  Insur- 
ance Co.  J  117  Mass.  479.  A  number  of  other  cases  are 
cited  by  counsel,  prominent  among  which  is  JS.  Tenn. 
r.  S  G.  BaUway  Co.  v.  HayeSj  10  S.  E.  Rep.  (Ga.)  350. 
We  have  given  these  cases  a  careful  examination,  and 
our  conclusion  is  that  they  are  not  applicable  to  a  state 
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of  facts,  such  as  is  found  in  this  case,  and  that  there  is 
another  line  of  cases  which,  to  our  minds,  announce  tha^ 
better  rule.  The  case  of  Hendrickson  v.  Hendrickson,  51 
Iowa,  68,  is  precisely  in  point.  It  is  there  held  that, 
where  a  party  has  fraudulently  procured  the  execution 
of  a  contract,  he  is  not  entitled  to  an  offer  to  restore 
what  he  has  received  as  a  condition  precedent  to  rescis-  \ 
sion.  It  is  claimed  by  counsel  for  the  appellant  that 
this  case  is  overruled  by  the  later  case  of  Citijsens^  Bank 
V.  Barnes,  70  Iowa,  412.  It  is  true  there  is  language 
in  the  opinion  in  the  last  named  case  which  is  not 
entirely  in  accord  with  the  former  case.  But  the  court 
expressly  said  that  it  was  unnecessary  to  determine  this 
question.  The  cases  of  Gulliher  v.  Chic,  JR.  I.  <&  P. 
Railway  Co.,  59  Iowa,  416,  and  Wallace  v.  Chic.y  St.  P. 
M.  &  0.  Railway  Co.y  67  Iowa,  547,  were  much  like  the 
case  at  bar.  They  were  actions  to  recover  for  personal 
injuries,  and  settlements  and  releases  were  set  up  in 
defense.  The  question  is  not  made  in  said  cases  that  it 
was  necessary  to  return  or  tender  the  amount  received 
in  settlement  before  commencing  an  action.  It  is  true 
the  question  was  not  directly  made  in  the  pleadings  in 
those  cases,  but  the  right  to  maintain  the  actions  was 
not  questioned  by  the  court  or  counsel.  That  the  gen- 
eral rule  above  announced  has  no  application  to  an 
action  like  this,  see  Chic.y  R.  L  <&  P.  Railway  Co.  v. 
Lewis,  109  111.  120.  It  is  there  held  that,  '*if  a  release 
of  a  cause  of  action  is  obtained  from  a  person  by  fraud 
and  circumvention  at  a  time  when  he  is  incapable  of 
making  a  contract  rationally,  and  money  is  paid  him  at 
the  time  of  its  execution,  he  may  repudiate  the  release, 
and  bring  his  action  without  first  paying  or  tenderingj, 
back  the  money  received  by  him.^^  And  in  MuUen  v. 
Old  Colony  Railway  Co.^  127  Mass.  86,  it  was  held,  if 
a  defendant  obtains  the  signature  of  the  plaintiff  to  a 
paper  purporting  to  be  a  settlement  and  discharge  of 
the  cause  of  action,  by  fraudulent  representations,  it  is 
merely  a  receipt  for  a  gratuity,  and  the  plaintiff  may 
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maintain  his  action  without  returning  the  money  paid 
him.  See,  also,  Railway  Co,  v,  Doyle,  18  Kan.  58; 
Allertonv.  Allerton,  50  N.  Y.  670;  Kley  v.  Healy,  28 
N.  E.  Rep.  (N.  Y.  App.)  593.  The  last  two  cases  are 
to  the  effect,  that  the  rule,  that  he  who  seeks  to  rescind 
an  agreement  upon  the  ground  of  fraud  must  place  the 
other  party  in  as  good  a  situation  as  he  was  at  the  time 
the  agreement  was  made  is  satisfied  if  the  judgment 
asked  for  will  accomplish  that  result,  and  in  such  case 
no  offer  to  return  that  which  was  received  is  necessary. 
In  the  case  of  Kley  v.  Healy  the  court  uses  the  follow- 
ing language:  '*A  more  satisfactory  answer,  however, 
may  be  found  in  the  principle  that  one  who  attempts  to 
rescind  a  transaction  on  the  ground  of  fraud  is  not 
required  to  restore  that  which,  in  any  event,  he  would 
be  entitled  to  retain,  either  by  virtue  of  the  contract 
sought  to  be  set  aside,  or  of  the  original  liability.'' 
This  principle  commends  itself  as  eminently  just. 
Applying  it  to  the  facts  in  the  case  at  bar,  we  may  well 
inquire,  why  should  the  plaintiff  tender  to  the  defend- 
ant that  which  the  plaintiff  was  entitled  to  retain  even  if 
defeated  in  the  action?  In  that  event  he  would  retain 
the  two  hundred  aud  fifty  dollars  by  virtue  of  what  the 
defendant  contends  is  a  valid  transaction.  When  the 
court  directed  the  jury  that,  if  the  plaintiff  was  entitled 
to  recover,  the  sum  paid  at  the  alleged  settlement  should 
be  deducted  from  the  verdict,  it  was,  in  effect,  a  return 
of  the  money  paid  for  the  release. 

We  think  there  is  no  other  question  in  the  case 
which  demands  separate  consideration.  The  border 
line  of  doubt  we  have  had  in  this  case  is  without  the 
question  of  fraud,  and  the  incapacity  of  the  plaintiff  to 
make  a  contract.  But  one  feature  of  the  case  appears 
to  us  to  be  without  doubt.  That  is,  that  the  plaintiff 
was  overreached,  and  taken  advantage  of,  in  the  settle- 
ment.   He  returned  from  Chicago  to  Marion  in  the 
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belief  that  he  would  be  given  employment.  The  man- 
ner in  which  he  was  received,  and  the  refusal  to  give 
him  employment  after  a  considerable  lapse  of  time,  and 
the  fact  that  he  is  permanently  disabled  from  perform- 
ing most  kinds  of  manual  labor,  must  have  had  great 
weight  in  inducing  the  jury  to  reach  the  conclusion  that 
he  was  unfairly  dealt  with.    Affirmed. 


M.  Marcus,  Appellant,  v.  John  Dohany,  Appellee; 

Contracts:  evidence:  rebuttal.  Where  in  an  action  to  recover  the 
cost  of  one  half  of  a  party  wall,  the  defendant  pleaded  an  oral  afp^e- 
ment  on  the  part  of  the  plaintiff  to  permit  the  defendant  to  use  said 
wall  without  charge,  and  offered  evidence  thereof  on  the  trial,  heldf 
that  proof  offered  by  the  plaintiff  in  rebuttal,  of  a  written  agreement 
to  arbitrate  the  question  of  the  proportion  of  the  cost  of  said  wall 
that  should  be  paid  by  either  party,  made  after  the  alleged  oral  agree- 
ment, and  signed  by  both  parties,  was  erroneously  excluded. 

Appeal  from  Council  Bluffs  Superior  Court. — Hon.  J.  E. 
F.  McGee,  Judge. 

Friday,  January  19,  1894. 

Action  at  law  to  recover  one  half  of  the  cost  of  a 
partition  wall  erected  by  the  plaintiff  on  the  line  between 
lots  owned  by  the  plaintiff  and  the  defendant.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
defendant.     The  plaintiff  appeals. — Reversed. 

J.  J.  Stewart  and  S.  B.  Snyder ^  for  appellant. 

No  appearance  for  appellee. 

RoTHROCK,  J. — I.  It  is  conceded  that  the  plaintiff 
erected  a  lawful  partition  wall  on  the  line  of  the  lots  of 
land  owned  by  the  respective  parties,  and  that  the  value 
of  the  one  half  thereof,  which  is  used  in  common  by 
the  parties,  is  two  hundred  and  ten  dollars.     If  these 
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were  all  the  facts  in  the  case,  the  plaintiflE  would  be 
entitled  to  recover  of  the  defendant  the  sum  above 
named,  and  the  court  so  instructed  the  jury.  But  it 
appears  from  the  pleadings  and  evidence  that,  before 
the  plaintiff  erected  the  wall,  the  defendant  had  an  old 
building  on  or  near  the  line,  and  that  a  small  part  of 
the  wall  at  the  front  thereof  was  over  the  line,  and 
rested  on  the  plaintiff's  lot.  This  wall  was  but  nine 
inches  thick,  and  was  not  adapted  to  be  used  as  a  par- 
tition wall.  The  building  of  which  it  was  a  part  was  a 
temporary  structure,  without  cellar  or  foundation. 
When  the  plaintiff  erected  his  new  block,  the  defendant 
removed  the  wall  of  his  old  building,  and  the  plaintiff 
erected  his  wall  so  that  one  half  of  it  was  over  the  line, 
and  on  the  lot  of  the  defendant.  The  defendant's  old 
building  was  connected  with  the  new  wall,  so  that  the 
new  wall  is  in  fact  a  wall  in  common,  and  is  of  such 
thickness  and  dimensions  as  to  constitute  a  lawful  party 
wall. 

The  defendant,  by  his  answer,  claimed  that  before 
the  wall  in  dispute  was  erected  he  made  an  oral  agree- 
ment with  the  plaintiff  by  which  the  plaintiff  was  to 
build  the  wall,  and  that  '^defendant  might  occupy  so 
much  of  said  wall  as  was  necessary  to  be  used  by  his 
building  without  charge  to  said  defendant,"  and  that  he 
was  not  to  pay  for  any  part  of  said  wall.  Evidence 
tending  to  establish  this  claim  was  introduced  over  the 
objection  of  the  plaintiff,  and  it  is  claimed  that  this 
was  error. 

Section  2030  of  the  Code  is  as  follows:  ''This 
chapter  shall  not  prevent  adjoining  proprietor  from 
entering  into  special  agreement  about  walls  on  the  lines 
between  them ;  but  no  evidence  of  such  agreement  shall 
be  competent  unless  it  be  in  writing  signed  by  the 
parties  thereto,  or  their  lawfully  authorized  agents,  and 
whenever  such  proprietor  is  a  minor,  the  guardian  of 
his  estate  shall  have  full  authority  to  act  in  all  matters 
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relating  to  walls  in  common.'^  We  have  no  argument 
in  behalf  of  the  appellee,  and  are  at  a  loss  to  understand 
the  ground  upon  which  it  was  claimed  in  the  court 
below  that  evidence  of  the  alleged  parol  agreement  was 
admissible.  It  may  be  that,  as  the  defendant's  counsel 
makes  no  appearance  in  this  court,  he  concedes  that 
this  evidence  was  erroneously  admitted.  However  that 
may  be,  we  think  it  proper,  under  the-  circumstances, 
to  pass  the  question  without  deciding  it,  as  the  judg- 
ment must  be  reversed  upon  another  ruling  of  the  court, 
which  we  will  now  proceed  to  consider. 

II.  The  petition  in  the  case  was  founded  upon  two 
counts.  The  first  count  was  based  upon  an  award  of 
arbitrators,  and  the  second  count  was  an  ordinary  claim 
to  recover  a  judgment  for  one  half  the  value  of  the  wall. 
The  action,  so  far  as  it  was  based  on  the  award,  was  not 
urged  by  the  plaintiff.  The  trial  was  had  without  regard 
to  the  award.  As  we  have  seen,  the  court  permitted  the 
defendant  to  give  evidence  of  an  alleged  parol  agree- 
ment between  the  parties  as  to  the  matter  in  contro- 
versy. This  evidence  consisted  of  the  testimony  of  the 
defendant.  To  rebut  this  testimony,  the  plaintiff 
offered  In  evidence  the  written  agreement  to  arbitrate, 
which  was  signed  by  the  parties.  An  objection  to  this 
evidence  was  sustained.  It  should  have  been  overruled, 
and  the  writing  should  have  been  admitted  in  evidence. 
We  need  not  set  it  out  here.  It  shows  that  at  the  time 
it  was  executed  there  had  been  no  agreement,  parol  or 
otherwise,  between  the  parties,  but  that  the  matter  of 
the  partition  wall  was  in  dispute,  and  it  was  signed  by 
the  parties  after  the  time  the  defendant  claimed  that  an 
oral  agreement  was  made  touching  the  matter.  If  the 
defendant's  testimony  was  admissible  at  all,  it  was 
surely  competent  for  the  plaintiff  to  rebut  it. 

The  judgment  of  the  district  court  is  keversed. 
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James  L.  Paxton,  Appellee,  v.  Charles  L.  Ross  et  al.^ 

Appellants;  Same  v.  W.  S.  Shoemakee  ^^^i 

6<aZ.,AppeUants.  •ii^^^l 

1.  Title  to  Real  Estate:  bvidencb:  suppicienot  of  plat.  Where, 
in  an  action  to  redeem  property  from  a  tax  sale,  it  appeared  that  the 
identity  of  the  property,  as  described  in  the  deeds  of  both  parties, 
was  dependent  upon  a  plat  thereof,  intended  to  be  the  deed  of  a  cor- 
poration then  owning  the  property,  bat  which  was  signed  and 
acknowledged  only  by  one  who  was  described  as  the  president  of  SHch 
corporation,  heXd,  that,  as  the  claims  of  both  parties  rested  upon  said 
plat,  the  defendants  could  not  object  to  the  introduction  thereof  in 
evidence  upon  the  ground  that  it  did  not  purport  to  be  the  act  of  the 
corporation,  and  was  not  attested  by  the  corporate  seal. 

2.  :  :  TAX  sale:  bight  to  bebesm.    Under  the  provisions 

of  section  893  of  the  Ck)de,  any  right  or  interest  in  property  will  enti- 
tle a  party  to  maintain  an  action  to  redeem  the  same  from  tax  sale. 
Proof  of  absolute  title  is  unnecessary.  Where,  therefore,  in  an  action 
to  redeem,  the  plaintiff  having  introduced,  in  proof  of  his  chain  of 
title,  a  deed  made  to  one  M.  Thompson,  of  Washington  City,  District 
of  Columbia,  offered  in  evidence  a  deed  purporting  to  be  that  of 
"Michael  Thompson,  of  Honolulu,  Sandwich  Islands,"  but  signed 
"M.  Thompson,"  and  the  certificate  of  the  notary  recited  that 
''Michael  Thompson'  signed  and  acknowledged  said  deed,  held,  that 
the  latter  deed  was  properly  admitted  in  evidence  without  proof  that 
the  grantee  in  the  first  deed  and  the  grantor  in  the  second  were  the 
same  person. 

3.  Tax  Sale  for  Taxes  Not  Carried  Forward:  validity:  con- 
struction OP  statute.  Section  845  of  the  Code,  providing  that  any 
sale  for  delinquent  taxes,  not  brought  forward  on  the  tax  book,  shall 
be  invalid,  is  not  in  confiict  with  chapter  79  of  the  Acts  of  1876, 
authorizing  the  sale  of  property  which  remains  liable  to 'sale  for  delin- 
quent taxes,  and  which  has  been  advertised  and  offered,  and  passed 
for  want  of  bidders,  for  two  or  more  years;  and  a  sale  made  under 
the  latter  statute,  for  taxes  which  have  not  been  carried  forward,  is 
invalid. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  N.  W. 
Macy,  Judge. 

Fbiday,  January  19,  1894. 

These  cases  were,  by  stipulation,  submitted  together, 
separate  decrees  to  be  entered,  and  are  so  submitted  on 
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this  appeal.  They  are  actions  in  equity,  wherein  the 
plaintiff  asks  to  be  permitted  to  redeem  lot  3,  block  16, 
and  lot  1,  block  21,  in  the  Ferry  addition  .to  the  city  of 
Council  Bluffs,  from  tax  sales,  and  deeds  therefor, 
under  which  the  defendants  claim  title,  which  sales 
were  made  on  the  seventh  day  of  August,  1882,  for  the 
delinquent  taxes  of  the  years  1877, 1878,1879  and  1880. 
The  ground  upon  which  the  plaintiff  alleges  that  said 
tax  sales  and  deeds  are  void  is  that  said  delinquent 
taxes  were  not  carried  forward  on  the  tax  book  of  1881. 
It  is  sufficient  to  say  of  the  answers  that  in  each  case 
the  defendants  deny  generally  the  allegations  of  the 
petitions,  and  claim  to  be  absolute  owners  of  the  prop- 
erty in  question.  A  decree  was  entered  in  each  case  in 
favor  of  the  plaintiff,  granting  the  relief  asked,  and  in 
each  case  the  defendants  appeal. — Affirmed. 

W.  S.  Shoemaker,  for  appellants. 

Burke  &  Casady,  for  appellees. 

Given,  J. — I.  The  correctness  of  the  abstracts 
being  denied,  we  have  examined  the  case  as  shown  in 
the  transcript  on  file,  which  we  find  to  be  sufficient  to 
authorize  us  to  consider  the  case  de  novo. 

It  is  shown  by  stipulation  that  one  Williams  deeded 
land  embracing  the  lots  in  question  to  the  Council 
1.  Title  to  real     Bluffs  &  Nebraska  Ferry  Company,  which 

dincl-tuffl-     deed    was  duly  executed    and    recorded. 

ciency  of  plat,  rpj^^  plaintiff  offered  in  evidence  the  record 
of  plats  of  the  county,  showing  a  plat  of  the  Ferry 
addition  to  the  city  of  Council  Bluffs,  embracing 
the  land  in  question,  signed  by  **Enos  Lowe,  Presi- 
dent of  the  Council  Bluffs  &  Nebraska  Ferry  Com- 
pany,'' and  acknowledged  by  **Enos  Lowe,  President 
of  the  Council  Bluffs  &  Nebraska  Ferry  Company." 
The  appellants  objected  on  the  ground  that  it  was  the 
act  of  Enos  Lowe,  and  not  of  the  Council  Bluffs  &  Ne- 
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braska  Ferry  Company,  and  that  the  plat  was  not 
attested  by  the  seal  of  the  corporation.  This  plat  was 
executed  and  recorded  long  prior  to  the  tax  sales  in 
question,  under  which  the  appellants  claim  title.  It 
was  by  that  plat  that  the  lots  named  were  given  their 
identity  as  lots  1  and  3.  Without  this  plat,  the  appel- 
lants' tax  deeds  would  be  clearly  void,  as  their  descrip- 
tion would  be  inapplicable  to  the  government  subdivi- 
sion. It  seems  to  us  clear  that  both  parties  are  claiming 
under  this  plat  of  Ferry  addition,  and,  therefore,  neither 
party  is  in  position  to  question  the  sufficiency  of  the 
plat  which  they  have  agreed,  by  stipulation,  was  made 
and  recorded.  The  appellants  rely  upon  Kimball  v. 
Shoemaker,  82  Iowa,  459,  wherein  this  same  plat  was  in 
question.  In  that  case  the  plaintiff  claimed  certain  lots 
under  this  plat,  and  the  defendant  claimed  the  govern- 
ment subdivision,  and  not  only  the  sufficiency,  but  the 
existence,  of  the  plat  was  in  issue. 

II.     The  appellees,  in  proving  their  title,  intro- 
duced in  evidence  a  deed  from  Enos  Lowe  to  **M. 

Thompson,  of  Washington  City,  District 

2. — : — :  tax   of  Columbia,''  for  the  lots  in  question. 

rSd^eemf  ^*  ^   They  then  introduced  a  deedf  rom  *  ^Michael 

Thompson,  widower,  now  of  Honolulu, 
Sandwich  Islands,''  to  **John  E.  McGruire,  of  the  city 
of  St.  Paul,  Minnesota."  This  deed  is  signed  **M. 
Thompson,"  and  the  acknowledgment  contains  the 
following:  **Before  me  personally  appeared  Michael 
Thompson,  to  me  known  to  be  the  person  described  in, 
and  who  executed,  the  foregoing  instrument,  and 
acknowledged  that  he  executed  the  same  as  his  free  act 
and  deed."  The  appellants  objected  to  the  introduc- 
tion of  this  deed  on  the  ground  that  it  did  not  purport 
to  be  the  deed  of  M.  Thompson,  of  Washington  City, 
District  of  Columbia,  but  of  Michael  Thompson,  of 
Honolulu,  and  because  it  is  acknowledged  by  Michael 
Thompson,  and  not  by  M.  Thompson.   It  is  contended 
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that  this  deed  was  inadmissible,  without  evidence 
showing  that  the  grantor,  Thompson,  was  the  identical 
Thompson  to  whom  Enos  Lowe  had  conveyed.  It  will 
be  observed  that  the  conveyance  from  Enos  Lowe  was 
to  M.  Thompson,  and  that  the  notary  certifies  that  M. 
Thompson,  who  executed  the  deed  to  McGuire,  is 
known  to  him  to  be  the  person  described  in,  and  who 
executed,  that  deed.  The  practice  of  writing  only  the 
initial  letter,  of  given  names  is  recognized  in  Stoddard 
V.  Sloariy  65  Iowa,  680.  The  certificate  of  acknowl- 
edgment renders  it  satisfactorily  certain  that  Michael 
Thompson,  who  appeared  before  the  notary,  is  the 
same  person  as  M.  Thompson,  who  executed  the 
instrument.  We  see  no  reason  to  doubt  that  the 
grantee  Thompson  and  the  grantor  Thompson  are  the 
same  person.  To  require  other  evidence  of  identity 
before  the  deed  could  be  admitted  would  be  to  render 
it  impracticable,  if  not  impossible,  in  many  instances, 
to  trace  title. 

The  appellants  contend  that,  under  section  897  of 
the  Code,  appellees  must  show,  by  competent  evidence, 
absolute  title  in  themselves,  before  they  are  permitted 
to  question  the  appellants'  title  acquired  by  the  treasur- 
er's deeds.  The  provision  of  said  section  is  as  follows: 
**But  no  person  shall  be  permitted  to  question  the  title 
acquired  by  a  treasurer's  deed  without  first  showing 
that  he  or  the  person  under  whom  he  claims  title  had 
title  to  the  property  at  the  time  of  the  sale.''  This 
action  is  distinguishable  from  Lockridge  v.  Daggett,  54 
Iowa,  332,  which  was  an  action  to  recover  possession. 
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Byington  v.  Buckwaltery  7  Iowa,  512.  The  appellees 
were  not,  therefore,  required  to  show  absolute  title,  to 
maintain  this  action.  We  conclude  that  said  plat  and 
deed  were  admissible  in  evidence,  and  that,  taken  in 
connection  with  the  other  evidence  of  title,  the  plaintiflE 
may  maintain  these  actions. 

III.     The  ground  upon  which  the  appellees  claim 

the  right  to  redeem  from  these  tax  sales  is  that  the 

delinquent  taxes  for  which  the  lots  were 

-8.  Tax  sale  for  ^ 

piSi  f<?rwa?dr  ^^^^  ^^Te  not  camcd  forward  on  the  tax 
ItroctSior'  books,  as  required  by  section  845  of  the 
statnte.  Codo.    Thcse    sales    were    made    under 

chapter  79  of  the  Acts  of  1876.     The  appellants  con- 
tend that  under  this  chapter  it  was  not  required  that 
the  delinquent  taxes  for  the  preceding  years  should  be 
carried  forward  on  the  tax  books.     Without  said  chap- 
ter 79,  it  was  required  that  the  sale  ''be  made  for  and 
in  payment  of  the  total  amount  of  taxes,  interest  and 
costs  due  and  unpaid.  ^^     Code,    section    871.     Said 
chapter  79  authorizes  the  sale,  to  the  highest  bidder,  of 
lands  and  town  lots  which  remain  liable  to  sale  for 
delinquent  taxes,  and  which  had  been  advertised  and 
ojffered,  and  passed  for  want  of  bidders,  for  two  or 
more  years.     Said  chapter  expressly  provides  that  "all 
provisions  of  the  revenue  law  of  Iowa  not  inconsistent 
with  this  act  shall  apply  to    such  sale  and   to  ttie 
redemption  of  any  real  estate  sold  by  virtue  oi.  t^^ 
act.^'     The  provision  of  section  845    t®^^^^^^    ^^^ 
the  delinquent  taxes  be  brouglxt  ioTN^S^^^  xxV^^  t^V^ 
tax  book,  is  not  inconsistent  ^itv     -j  o^^^^^^vvo  ^^'^ 
purpose  of  said  chapter    was     ^  ,    <^'^^  ^^^Ql^^^- 

to  the  highest  bidder,  of  landsi   ^^  .^^^'^^,.  t>^\. '^       '^'^^^^^ 


80    0661 
127    2621 


666  WiCKHAM  Bros.  v.  Monroe.        [89  Iowa 

shall  be  invalid.  ^^  These  tax  sales  were  made  on  the 
seventh  day  of  August,  1882,  for  the  delinquent  taxes 
of  the  years  1877,  1878,  1879,  and  1880,  which  delin- 
quent taxes  had  not  been  entered  upon  the  book  as 
required  by  said  section  845,  and  it  follows  that  the 
sales  are  invalid,  and  that  the  plaintifiE,  having  a  right 
and  interest  in  said  lots,  is  entitled  to  redeem  the 
same. 

The  decree  of  the  district  court,  as  entered  in  each 


WiCKHAM    Bros.,  Appellants,  v.  Mary  J.  Monroe, 
Administratrix,  et  al.j  Apppellees. 

1.  Mechanic's  Lien :  notice  op  filing  served  upon  owner's  attor- 
ney. An  attorney  intrusted  by  the  owner  of  premises  with  the 
adjustment  of  claims  of  the  contractor  and  subcontractors,  is  an 
agent,  within  the  meaning  of  section  2134  of  the  Code,  requiring 
notice  of  the  filing  of  a  mechanic's  lien  to  be  served  upon  ''the  owner, 
his  agent  or  trustee."  Service  upon  such  agent  is  not  impaired  by  the 
fact  that  the  notice  served  is  addressed  to  the  owner  by  name. 

2.  :  owner  not  liable  beyond  contract  price.    The  claim  of  a 

subcontractor,  for  materials  furnished  in  the  construction  of  a  build- 
ing, will  not  be  established  as  a  lien  upon  the  premises  when  it 
appears  that  the  payments  made  by  the  owner  and  the  senior  liens 
are  equal  to  the  amount  of  the  contract  price. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H.  E. 
Deemer,  Judge. 

Friday,  January  19,  1894. 

Action  in  equity  to  recover  an  amount  due  for 
labor  and  material  furnished^f or  the  erection  of  a  dwell- 
ing house,  and  to  establish  a  mechanic's  lien.  There 
was  a  hearing  on  the  merits,  and  a  judgment  in  favor 
of  the  plaintiffs  for  the  amount  due,  but  their  right  to 
a  lien  therefor  was  denied.  The  plaintiffs  appeal. — 
Affirmed, 
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Harl  (&  McCabCy  for  appellants. 

Stillman  <&  Stillman,  for  appellee  S.  A.  Stillman. 

Robinson,  J. — The  agreement  for  the  construction 
of  the  building  in  question  was  entered  into  between 
the  appellee  Mrs.  Stillman  as  owner,  and  one  George 
S.  Monroe  as  contractor,  and  provided  for  the  payment 
of  six  thousand,  nine  hundred  and  hfty  dollars  for  the 
building  completed.  The  plaintiffs  claim^that,  as  sub- 
contractors of  Monroe,  they  furnished  labor  and  mate- 
rial for  the  construction  of  the  building  of  the  value  of 
one  thousand,  one  hundred  and  ninety  dollars,  which, 
with  interest,  is  due  and  unpaid,  and  for  which  a 
mechanic's  lien  is  asked.  The  appellee  Mrs.  Stillman 
claims  that  much  of  the  material  and  labor  used  in 
constructing  the  building  was  inferior  to  that  contem- 
plated by  the  agreement,  that  the  building  is  unfin- 
ished, and  that  it  will  cost  one  thousand  dollars  to  com- 
plete it ;  that  she  has  already  paid  five  thousand,  six  hun- 
dred dollars  on  account  of  her  agreement  with  Monroe; 
that  there  are  liens  superior  to  the  claim  of  the  plain- 
tiffs, which  will  exhaust  what  there  is,  if  anji^hing, 
due  under  the  agreement;  and  that  the  plaintiffs  are 
not  entitled  to  a  lien  on  the  building.  Monroe  having 
died,  the  administratrix  of  his  estate  is  made  a  party 
defendant.  The  district  court  rendered  judgment 
against  her,  and  in  favor  of  the  plaintiffs,  for  the 
amount  of  their  claim,  but  refused  to  establish  a  lien 
therefor  as  against  the  building  in  question,  on  the 
ground  that  no  sufficient  legal  notice  of  the  filing  of 
the  statement  for  a  lien  was  served  on  Mrs.  Stillman 
within  thirty  days  from  the  date  of  the  completion  of 
the  contract,  and  on  the  additional  ground  that,  when 
the  notice  was  served,  the  amount  she  had  paid,  and 
for  which  she  was  liable,  was  as  great  as  the  amount 
due  und^r  ber  agreement. 
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I.  The  last  item  of  the  claim  of  the  plaintiff  was 

furnished  on  the  eighteenth  day  of  December,  1889. 

On  the  sixth  day  of  the  next  month  they 

■  lien:  notice^ of  filed,  in  the  proper  office,  a  statement  for 

filing  served  '  .    ,      ,.  , 

upon  owner's    a  mechanic's  hen,  and  on  the  next  day 

attorney.  •' 

served  on  Burke  &  Hewitt  a  notice  in 
writing  of  the  filing  of  the  statement.  The  notice  was 
directed  to  Mrs.  Stillman,  and  was  served  on  Burke  & 
Hewitt  as  her  * 'agents  and  attorneys.  ^^  It  is  claimed 
that  they  were  not  her  agents,  within  the  meaning  of 
the  statute  which  provides  for  the  service  of  such  a 
notice  upon  the  *' owner,  his  agent  or  trustee.'^  The 
provisions  of  the  statute  in  regard  to  such  notice  are 
designed  to  enable  the  subcontractor  to  preserve  his  lien 
as  against  the  owner,  and  to  protect  the  latter  from  the 
payment  of  more  than  the  contract  price.  Sec.  7,  chap. 
100,  of  Acts  of  the  Sixteenth  General  Assembly ;  Cutler  v. 
McCormicky  48  Iowa,  414.  If  the  service  is  made  upon 
the  person  who  is  intrusted  with  the  business  of  adjust- 
ing the  claims  of  the  contractor  and  subcontractor,  it 
is  made  upon  an  agent  of  the  owner,  within  the  mean- 
ing of  the  statute.  There  is  some  claim  that  Burke  & 
Hewitt  were  the  attorneys  for  Mrs.  Stillman  only  for 
special  purposes,  and  that  they  were  not  her  agents  for 
the  purposes  of  receiving  notice  of  mechanics'  liens. 
Mrs.  Stillman  went  to  Michigan  early  in  January,  and 
left  with  Burke  &  Hewitt,  for  settlement,  her  business 
with  Monroe  and  his  subcontractors.  They  were  em- 
powered to  make  settlements  for  her,  and  to  represent 
her  in  litigation  which  grew  out  of  the  Monroe  con- 
tract. They  were  given  the  papers  relating  to  mechan- 
ic's liens,  and  acted  for  Mrs.  Stillman  in  the  matters 
specified.  While  it  is  true  that  they  were  not  given 
charge  of  the  property,  yet  they  had  control  of  the 
business  to  which  the  notice  in  question  referred,  and 
service  upon  them  was  more  beneficial  toMi*s.  Stillman, 
and  answered  the  purpose  for  which  it  was  intended 
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more  fully  than  it  would  had  it  been  served  on  the  per- 
son in  actual  control  of  the  property. 

It  is  said  the  service  of  the  notice  was  not  suflBcient 
because  addressed  to  Mrs.  Stillman,  and  not  to  the 
agents;  and  the  case  of  Steele  v.  Murrpj  80  Iowa,  336, 
is  cited  in  support  of  that  claim.  In  the  case  cited  it 
was  held,  that  a  notice  of  the  expiration  of  the  right  of 
redemption  from  a  tax  sale  and  the  making  of  a  tax 
deed  must  not  only  be  served  upon,  but  be  addressed  to, 
the  person  in  possession  of  the  land.  Such  a  person 
is  entitled  to  notice,  not  in  a  representative  capacity 
alone,  but  in  his  own  right,  while,  under  the  mechan- 
ic's lien  law,  the  service  is  made  upon  the  agent  only 
in  his  representative  capacity.  We  think  the  notice 
was  suflBcient  in  form,  and  that  its  service  was  binding 
upon  Mrs.  Stillman. 

II.  There  is  some  disagreement  in  regard  to  the 
credits  for  extra  labor  and  material  to  which  the  con- 

2. :  owner      tractor   was   entitled,    and  in   regard  to 

?SndSntratt  the    crcdits  to  which  Mrs.    Stillman  is 
^^^'  entitled,  and  we  regret  that  on  this  branch 

of  the  case  we  have  received  but  little  aid  from  her 
attorneys.  After  deducting  from  the  contract  price 
the  payment  made  by  her,  there  appears  to  remain  the 
sum  of  one  thousand,  five  hundred  and  seventy-nine 
dollars,  and  fifty-seven  cents,  according  to  the  finding 
of  the  district  court,  or  one  thousand,  five  hundred  and 
fifty-seven  dollars  according  to  the  claim  of  the  appel- 
lants, to  be  rppropriated  for  the  benefit  of  subcontrac- 
tors. To  that  should  be  added  five  hundred  and 
seventy-four  dollars,  for  which  the  district  court  cor- 
rectly found  that  the  contractor  was  entitled  to  a  credit 
on  account  of  extra  labor  and  material  furnished  by 
him,  and  we  have  a  total  of  two  thousand,  one  hundred 
and  thirty-one  dollars.  To  oflEset  that,  Mrs.  Stillman 
claims  that  she  is  entitled  to  three  hundred  and  eighty- 
two  dollars  and  forty-five  cents  allowed  by  the  district 
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court  on  account  of  certain  omissions  and  deficiencies 
in  the  work,  and  to  an  allowance  for  delay  in  complet- 
ing the  house.  We  think  she  is  entitled  to  the  allow- 
ance made  by  the  district  court  for  deficiencies,  but  not 
to  an  allowance  for  delay  in  finishing  the  building,  for 
the  reason  that  the  delay  was  due  to  changes  in  the 
contract  which  she  caused  to  be  made. 

Mrs.  Stillman  also  claims  that  subcontractors'  liens 
to  the  amount  of  two  thousand,  eight  hundred  and 
twenty  dollars  and  thirty-seven  cents  have  been  estab- 
lished against  the  property,  in  actions  which  were  sub- 
mitted to  the  district  court  with  this  one,  and  tried  on 
the  same  evidence,  and  that  such  liens  rfre  senior  to  the 
claims  of  the  plaintiff.  Of  the  decrees  rendered  in  those 
actions  establishing  liens,  a  part  amounting  to  one  thou- 
sand, seven  hundred  and  twenty-six  dollars  and  thirty- 
eight  cents,  were  rendered  against  the  administratrix 
and  Mrs.  Stillman  jointly,  and  a  part,  amounting  to  one 
hundred  and  forty-nine  dollars  and  fifty-six  cents,  were 
rendered  against  Mrs.  Stillman  alone.  It  is  claimed  by 
the  appellants  that,  as  to  the  decrees  rendered  against 
her,  Mrs.  Stillman  must  be  regarded  as  a  principal 
defendant,  and,  therefore,  that  such  decrees  can  not 
be  regarded  as  superior  to  their  claim.  That  is  true, 
however,  only  as  to  a  small  part  of  the  decrees  so  ren- 
dered. As  to  the  remainder,  Mrs.  Stillman  was  in 
effect  only  a  surety  for  the  contractor.  No  doubt,  she 
alone  was  liable  for  a  part  of  the  labor  and  material 
on  account  of  which  the  decrees  were  rendered,  but, 
after  making  proper  deduction  for  that  part,  the  amount 
remaining  due  on  the  decrees  is  more  than  suflBcient  to 
offset  the  balance  due  to  the  estate  of  Monroe  under  the 
contract,  and  for  extras. 

The  appellants  contend  that  certain  items,  amount- 
ing to  the  sum  of  two  hundred  and  eighty  dollars, 
claimed  by  Mi's.  Stillman  as  credits,  should  not  have 
been  allowed,  but,  as  no  disposition  which  can  be  made 
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of  them  by  us  would  affect  the  result  in  this  case,  we 
find  it  unnecessary  to  announce  any  conclusion  in  regard 
to  them.  The  same  is  true  of  other  matters  discussed 
by  the  appellants. 

It  appears  that  the  aggregate  amount  of  the  pay- 
ments already  made  by  Mrs.  Stillman,  and  of  the  liens 
established  which  are  paramount  to  the  claims  of  the 
plaintiffs,  is  at  least  as  great  as  the  amount  of  her  con- 
tract with  Monroe,  including  her  liability  for  extras  he 
furnished,  required  her  to  pay.  Therefore,  the  demand 
of  the  plaintiffs  for  the  establishment  of  a  mechanic's 
lien  in  their  favor  must  be  denied.  The  judgment  of 
the  district  court  is  affirmed. 


S.  B.   GooDENOw,  Appellee,  v.  Geobgb  Fbiott, 
Appellant. 

Fraudulent  Conveyances '  intent  to  prevent  seizure  under  exe- 
cution: CONSIDERATION.  A  transfer  of  personal  property  in  consid- 
eration of  the  assumption  by  the  grantee  of  a  mortgage  thereon,  and 
of  the  satisfaction  of  an  indebtedness  due  said  grantee  from  the 
grantor,  but  with  the  mutual  purpose  to  prevent  the  seizure  and  sale 
of  said  property  under  execution  on  a  judgment  held  by  another  cred- 
itor against  the  grantor,  is  not  invalid  in  the  absence  of  any  intent  to 
defraud. 

Appeal  from  Ida  District   Court. — Hon.   Chables  D. 
Goldsmith,  Judge. 

Saturday,  January  20,  1894. 

Action  to  recover  the  possession  of  specific  per- 
sonal property.  After  the  evidence  had  been  fully 
submitted  in  the  district  court,  a  motion  to  direct  a 
verdict  for  the  plaintiff  was  sustained,  and  judgment 
was  rendered  in  his  favor.  The  defendant  appeals. 
Affirmed. 
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Charles  S.  Macomber^  for  appellant. 
jF.  F.  Kiner^  for  appellee. 

EoBiNSON,  J. — The  property  in  controversy  con- 
sists of  horses,  colts,  cattle  and  harness,  of  the  alleged 
aggregate  value  of  six  hundred  and  thirty-five  dollars. 
The  plaintiff  claimed  to  be  the  unqualified  owner  of  the 
property  by  virtue  of  a  bill  of  sale  thereof  made  to  him 
by  his  son,  F.  R.  Goodenow,  on  the  twentieth  day  of 
August,  1891.  The  defendant  is  a  constable,  and 
claims  the  right  to  possess  the  property  by  virtue  of 
an  execution  issued  for  the  satisfaction  of  a  judgment 
in  favor  of  William  Mitchell,  and  against  F.  R.  Goode- 
now. The  defendant  further  claims  that  the  bill  of 
sale  on  which  the  plaintiff  relies  was  given  for  the  pur- 
pose of  defrauding  the  creditors  of  the  son,  and  that  it 
is  fraudulent  and  void. 

The  evidence  shows  that  when  the  bill  of  sale  was 
made  the  property  was  mortgaged  to  two  persons  for 
the  aggregate  amount  of  five  hundred  and  forty-seven 
dollars  and  eighteen  cents,  and  that  the  son  was  owing 
his  father  five  hundred  and  forty  dollars.  The  consid- 
eration of  the  bill  of  sale  was  the  payment  of  the  two 
mortgages  by  the  father,  and  the  canceling  of  his 
claims  against  the  son.  The  value  of  the  property  was 
not  much  in  excess  of  six  hundred  dollars.  Hence  the 
father  paid  for  it  more  than  it  was  worth.  At 
the  time  the  bill  of  sale  was  made,  both  the 
father  and  son  knew  of  the  Mitchell  judgment,  and 
that  an  attempt  was  about  to  be  made  to  collect  it, 
although  no  levy  was  made  under  the  execution 
until  five  days  later.  One  object  the  parties  to  the 
bill  of  sale  designed  to  accomplish  by  it  was  to  pre- 
vent the  seizure  and  forced  sale  of  the  property.  They 
desired  that  as  much  as  possible  should  be  realized  from 
it  for  the  benefit  of  the  creditors  of  the  son.     It  is  true 
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that  some  creditors  were  preferred  to  others,  but 
the  son  had  the  right  to  make  such  preferences,  and  the 
father  had  the  right  to  secure  himself,  even  though,  by 
so  doing,  he  hindered  the  collection  of  the  claims  of 
other  creditors.  But  there  was  no  evidence  of  an  intent 
on  the  part  of  either,  father  or  son,  to  defraud,  in  a  legal 
sense,  any  of  the  creditors  of  the  latter,  by  executing 
the  bill  of  sale.  The  court,  therefore,  properly  directed 
a  verdict  for  the  plaintiff.    Its  judgment  is  affirmed. 


P.    SCHOENHOFEN    BREWING    COMPANY,     Appellant,    V. 

W.  S.  Armstrong,  Sheriff,  Appellee. 

1.  Pleadingr*  amendment  filed  without  leave  op  court:  when 
8TBICKEN  FROM  FILES.  In  an  aotion  against  a  sheriff  to  recover 
liqnors  taken  under  a  searoh  warrant,  the  plaintiff  alleged  in  his 
petition  that  the  property  sought  to  be  recovered  was  of  the  value  of 
four  hundred  and  eight  and  thirty  one  hundredths  dollars,  which  alle- 
gation was  denied  in  the  defendant's  answer.  Afterward,  the  liquors 
having  been  taken  by  the  plaintiff  from  the  possession  of  the  defend- 
ant under  a  wiit  of  replevin,  and  on  the  day  the  cause  was  set  for 
trial,  the  defendant  amended  his  answer,  admitting  the  value  of  the 
liquors  as  alleged  in  the  petition.  On  the  same  day,  but  after  the  jury 
was  impaneled,  the  plaintiff,  without  leave  of  court,  filed  an  amend- 
ment to  his  petition,  placing  the  value  of  the  liquors  at  one  hundred 
and  one  dollars.  Eeld,  that  it  did  not  appear  that  the  amendment, 
was  in  furtherance  of  justice,  and  that  the  discretion  of  the  district 
court  was  not  abused  in  striking  it  from  the  files. 

2.  Beplevin:  property  taken  under  search  warrant.  Replevin 
will  not  lie  to  recover  the  possession  of  intoxicating  liquors  taken  by 
a  sheriff,  and  held  by  him,  by  virtue  of  a  search  warrant  duly  issued 
in  pursuance  of  the  police  regulations  of  the  state. 

Appeal  from  Audubon  District  Court. — Hon.   N.   W. 
Macy,  Judge. 

Saturday,  January  20,  1894. 

The  defendant  is  the  sheriflE  of  Audubon  county, 
in  this  state,  and  as  such,  by  virtue  of  a  search  war- 
VoL.  89—43 
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rant  issued  by  a  justice  of  the  peace,  he  seized  and 
took  a  quantity  of  intoxicating  liquors  from  the  custody 
of  John  Mullen  and  William  Burns.  This  is  an  action 
for  the  recoveiy  of  the  specific  personal  property,  and, 
by  virtue  of  a  writ  herein  issued,  the  liquors  were 
taken  from  the  custody  of  the  defendant  under  allega- 
tions by  the  plaintiff  that  it  is  a  resident  corporation  of 
the  state  of  Illinois;  that  it  shipped  said  liquors  into 
this  state  from  the  state  of  Illinois  in  the  original 
packages,  to  be  sold  in  packages  in  this  state  by  its 
agents,  Mullen  and  Burns;  and  that  it  is  the  owner 
thereof,  and  entitled  to  immediate  possession.  The 
answer,  by  way  of  defense,  after  certain  denials,  states 
the  facts  as  to  the  custody  of  the  liquors  by  the  defend- 
ant by  virtue  of  the  search  warrant,  and  their  being 
taken  therefrom  under  process  in  this  suit.  The  case 
was  tried  to  a  jury,  resulting  in  a  verdict  for  the 
defendant,  and  a  judgment  for  the  defendant  for  the 
value  of  the  liquors.    The  plaintiff  appeals. — Affirmed. 

H.  U.  Funky  John  M.  Griggs  and  Theo.  F.  Myers^ 
for  appellant. 

Nashj  Phelps  <&  Green,  H.  M.  Hanna  and  B.  C. 
Carpenter  J  County  Attorney,  for  appellee. 

Granger,  C.  J. — I.    In  the  original  petition,  as 

filed,  the  value  of  the  liquors  was  placed  at  four  hun- 

1.  Pleading:        ^rcd  and  eight  dollars  and  thirty  cents. 

*  fliTd  wiThi't     I'he  petition  was  filed  July  7,  1890.     In 

wheS*?trt^en  the  auswcr,  filed  December  17,  1890,  the 

68.        value,    as    alleged,    is    denied.     On    the 

seventh   of  March,   1891,  the  answer  was  amended, 

admitting  the  value  as  alleged.     On  the  same  day, 

after  che  jury  was  impaneled  to  try  the  issues,  the 

plaintiff,  without  leave  of  court, 'filed  an  amendment 

placing  the  value  of  the  liquors  at  one  hundred  and 

one  dollars^  which  aipendniept  was^  on  motioo  of  th© 
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defendant,  stricken  from  the  files,  and  the  action  of 
the  court  in  so  doing  is  assigned  as  error. 

Some  four  grounds  were  stated  in  the  motion  for 
the  court's  action.     The  first  is:     'That  it  was  filed 
without  the  leave  of  the  court  first  obtained.''    If  the 
court  would  have  been  justified  in  refusing  leave,  if 
asked  before  filing,   it  was  justified  in  striking  the 
amendment    because   filed    without    leave,   and  that 
method  of  considering  the  question  will  certainly  be 
fair  to  the  appellant.     Conceding  the  liberality  of  the 
rule  as  to  amendments,  they  are  always  to  be  allowed 
in  furtherance  of  justice.     Code,  section  2689.    The 
ruling  of  the  court  must  have  been  made  in  view  of  the 
facts  that,  when  the  amount  was  fixed  in  the  petition 
originally,  the  plaintifl!,  if  successful  in  the  suit,  might 
be  required  to  accept  a  judgment  for  the  value  of  the 
liquors,  and  it  then  very  precisely  stated  the  value  as 
four  hundred  and  eight  dollars  and  thirty  cents.    When 
the  plaintiff  filed  the  amendment,  the  situation  had  so 
changed  that,  if  the  defendant  should  be  successful,  it 
might  be  required  to  pay  the  value  of  the  liquors,  and 
it  then  sought  to  change  the  averment  as  to  the  value, 
and  fix  it  at  one  hundred  and  one  dollars,  ''and  no 
more.''    The  amendment  contains  no  statement  that 
the  averment  in  the  original  petition  was  made  through 
inadvertence  or  mistake,  and  the  two  statements  seem 
to  have  been  intentionally  made,  and  the  latter  just  at 
the  moment  of  proceeding  to  trial.    The  conclusion  in 
the  mind  of  the  court,  with  such  a  condition  of  the 
record,  is  not  difficult  to  understand,  and  it  certainly 
does  not  appear  that  the  amendment  should  have  been 
permitted  in  furtherance  of  justice.    Amendments  at 
such  a  stage  of  the  proceedings  are  allowed  within  the 
sound  discretion  of  the  court.     Clough  v.  Adams j  71 
Iowa,  17.     The  court  is  vested  with  a  sound  discretion 
as  to  striking  amendments  from  the  files.     Wyland  v. 
Mendelj  78  Iowa,  739.     The  action  of  the  district  court 
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in  striking  the  amendment  was  not  an  abuse  of  its  dis- 
cretion. 

II.    The  facts  as  to  the  liquors  being  taken  from 
the  defendant  sheriflf  while  in  his  custody,  by  virtue  of 
2.  rkplbvih:        ^  scarch    warrant,    appear    conclusively 
^7e%'Zirch'  from  the  record.     These  facts  bring  the 
warrant.  ^^^  clcarfy  withiu  the  rule  announced  in 

Lemp  V.  Fullertorif  83  Iowa,  192,  and  Anheuser-Busch 
Brewing  Ass^n  v.  Fullerton,  83  Iowa,  760.  It  is  true 
that  in  this  case,  at  the  trial  irj  the  district  court,  these 
facts  were  disregarded,  or  not  noticed,  and  the  cause 
was  determined  on  other  issues.  In  this  court  the 
appellee  urges  that,  regardless  of  the  errors  assigned, 
these  facts,  and  the  law  applicable  thereto,  control,  and 
the  case  must  be  affirmed.  The  appellant  urges  that 
the  cause  should  be  here  only  upon  the  issues  submitted 
to  the  jury  as  to  which  errors  are  assigned.  Why  the 
case  was  tried  below  without  reference  to  this  control- 
ling question  we  are  not  informed.  With  the  state  of 
the  record,  had  the  attention  of  the  court  been  called 
to  it,  a  verdict  for  the  defendant  should  have  been 
ordered.  We  notice  that,  when  the  cause  was  tried  in 
the  district  court,  the  case  of  Lemp  v.  FuUerton  had 
not  been  determined  in  this  court,  and  the  present 
situation  may  be  the  result  of  a  mutual  misapprehen- 
sion as  to  the  law  applicable  to  the  facts.  However 
that  may  be,  such  law  must  control  in  this  case,  and, 
should  the  case  be  revei'sed  on  some  errors  assigned, 
the  district  court  must  then  apply  the  law,  and  enter 
judgment  for  the  defendant,  and  the  result  would  be  a 
reversal  because  of  errors  not  prejudicial.  To  our 
minds  the  question  is  not  a  doubtful  one;  and  the 
judgment  will  stand  affirmed. 
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Geokge  Bbyson,  Administrator,  Appellee,  v.  Chicago,   ^-p 

BUBLINGTON  &  QuiNCY  RAILWAY  COMPANY,  }gg  JM 

Appellant.  |»  677 

1.  Railroads:  personal  injury:  contributory  negligence:  evi-  |di26  72 
DBNCB.  Where  the  right  of  a  railroad  company  to  the  use  and  occu-  '**^^  |f 
pation  of  a  city  street  is  in  common  with  that  of  the  public,  the  ^  f^ 
public  use  is  subservient  to  the  rights  of  the  railroad  company  as 
to  the  use  of  its  tracks  in  the  operation  of  its  railway.  Where,  there- 
fore, a  person  went  upon  a  railway  track  on  such  a  highway,  to  the 
rear  of  a  train  that  was  standing  at  the  depot,  and  started  to  walk  in 
the  opposite  direction  from  that  in  which  the  train  was  headed,  with- 
out looking  to  see  if  there  was  a  light  on  the  rear  end  of  the  train, 
and  without  listening  for  the  sounding  of  the  bell  or  whistle,  nor  pay- 
ing other  attention  to  said  train,  because  of  the  belief  that  it  was 
going  in  the  opposite  direction,  and  she  was  presently  struck  by  said 
train  bacldng  up,  and  killed,  held,  that,  while  she  was  not  a  tres- 
passer, she  was  guilty  of  such  contributory  negligence  as  to  preclude 
a  recovery  by  her  estate  of  the  railroad  company  for  causing  her 
death. 


2.  :    :    :     judgment   notwithstanding  verdict. 

The  jury  having  found  specially  that  the  whistle  was  blown  and  bell 
rung  before  the  train  commenced  to  back  up,  and  that  the  bell  con- 
tinued to  ring  as  the  train  was  backing,  and  answered  that  they  were 
in  doubt  as  to  whether  the  deceased  was  exercising  ordinary  care  at 
the  time  of  the  accident,  held,  that  the  defendant  was  entitled  to  a 
verdict  on  the  special  findings. 

8.  New  Trial:  grounds:  compromise  verdict.  A  showing  that  the 
verdict  in  a  cause'  is  the  result  of  a  compromise ;  that  it  is  reported 
that  one  of  the  witnesses  of  the  opposite  party  was  paid  for  testifying 
as  he  did;  and  of  newly  discovered  evidence  which  is  merely  cumu- 
lative, will  not  entitle  a  party  to  a  new  trial. 

Appeal  from  Pottawattamie  District  Court — Hon.  H.  E. 
Deemeb,  Judge. 

Saturday,  January  20, 1894. 

Action  to  recover  damages  for  a  personal  injury 
resulting  in  the  death  of  Kate  Bryson.  There  was  a 
verdict  for  the  plaintiff  for  one  dollar.  From  orders 
overruling  a  motion  to  direct  a  verdict  for  the  defend- 
ant, a  motion  for  judgment  for  the  defendant  on  the 
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special  findings,  and  from  a  ruling  granting  the  plain- 
tiff a  new  trial,  the  defendant  appeals. — Beversed. 

Wright  <&  Baldwin^  for  appellant. 

No  appearance  for  appellee. 

KiNNE,  J. — By  virtue  of  an  ordinance  of  the  city 
of  Council  BluflEs,  the  defendant  company  was  on  Jan- 
uary 21, 1889,  occupying  most  of  Fourth  street,  from  a 
point  south  of  the  south  side  of  Twelfth  avenue  to  and 
beyond  Thirteenth  avenue,  with  its  tracks  and  yards, 
and  in  the  proper  operation  of  its  railway.  The  grant 
by  the  city  to  the  defendant  company,  as  to  Fourth 
street,  was  perpetual,  for  '*the  right  of  way  for  a  double 
track  railway,  with  the  necessary  sidetracks,  turnouts 
and  switches.  ♦  ♦  ♦  Said  tracks,  when  constructed, 
to  be  located  as  near  the  center  of  said  streets  as  may 
be  practicable.''  The  ordinance  also  granted  to  the 
defendant  company  the  ^ ^exclusive  use  and  occupancy '^ 
of  Twelfth  avenue  from  Fourth  street  for  one  block 
west.  The  passenger  depot  of  the  defendant  was  situ- 
ated near  the  intersection  of  Fourth  street  and  Twelfth 
avenue.  As  we  understand  the  record,  the  accident 
occurred  on  Fourth  street,  below  its  intersection  with 
Twelfth  avenue.  On  the  evening  of  January  21,  1889, 
the  plaintiff's  intestate,  on  her  way  home,  passed  the 
fast  mail  train  of  the  defendant,  which  was  standing 
at  or  near  its  passenger  depot,  and  which  was  headed 
ta  the  west.  After  passing  said  train,  she  stepped 
upon  the  track  upon  which  it  was  standing,  and  in  the 
rear  of  it,  and  had  walked  but  a  short  distance  upon 
said  track  when  the  train  was  backed,  knocking  her 
down,  and  so  injuring  her  that  she  died  as  a  result 
thereof.  The  particular  acts  of  negligence  charged 
against  the  defendant  were:  First,  failure  to  have 
some  one  stationed  at  the  rear  end  of  said  train; 
second^  that  no  signal  or  warning  was  given  for  start- 
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ing  said  train  by  the  person  whose  duty  it  was  to  do 
so;  thirds  that  no  proper  warning  or  signal  of  the  start- 
ing or  backing  of  the  train  was  given;  fourth^  that 
after  Kate  Bryson  was  struck,  and  before  she  was 
seriously  injured,  her  peril  was  discovered  by  the 
defendant's  servants  and  employees  in  charge  of  the 
train,  and  in  time  to  have  avoided  dangerous  injury  to 
her,  and  that  said  servants  and  employees  negligently 
failed  to  stop  the  train,  by  reason  whereof  she  received 
the  injuries  of  which  she  died.  It  is  also  averred  that 
deceased  did  not  contribute  to  produce  the  injuries 
complained  of.  The  defendant  denied  all  the  allega- 
tions of  the  answer.  At  the  close  of  the  plaintiff's 
testimony,  the  defendant  filed  a  motion  to  direct  a 
verdict  for  it  on  the  ground  that  no  negligence  had 
been  shown  on  part  of  the  defendant,  and  because  the 
evidence  showed  that  the  plaintiff's  intestate  was  guilty 
of  such  negligence  as  to  defeat  a  recovery,  and  that  she 
was  on  the  defendant's  right  of  way  as  a  trespasser. 
The  motion  was  overruled.  Certain  special  interroga- 
tions were  submitted  to  the  jury.  They  were  instructed, 
and  returned  a  verdict  of  one  dollar  for  the  plaintiff. 
The  defendant  filed  a  motion  for  judgment  on  the 
special  findings,  notwithstanding  the  general  verdict, 
and  the  plaintiff  filed  a  motion  for  a  new  trial.  The 
court  overruled  the  defendant's  motion  for  judgment, 
and  sustained  the  motion  for  a  new  trial.  From  the 
court's  action  in  overruling  the  defendant's  motion  to 
direct  a  verdict,  and  its  motion  for  judgment  on  the 
special  findings,  and  from  the  ruling  granting  a  new 
trial,  the  defendant  appeals. 

I.  The  appellant's  first  contention  is  that  the 
plaintiff's  intestate  was  a  trespasser  upon  its  tracks, 
,  „  and  this  claim  seems  to  be  based  upon 

1.  Bailboaob:  t  t  t  %  %  <•       . 

ffiS^°:*con.  *"^  thought  that  the  exclusive  use  of 
^Sgenoe:  Fourth  Street  at  the  place  where  the 
eTfdence.        accideut  occurred  was  in  the  defendant 
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company.  We  do  not  so  read  the  record.  From  the 
quotations  already  made  from  the  ordinance  in  evi- 
dence, it  will  be  observed  that  the  exclusive  use  of 
Twelfth  avenue  for  a  block  west  of  Fourth  street  was 
granted  to  the  defendant,  but  it  appears  that  the  acci- 
dent happened  at  a  point  south  of  Twelfth  avenue. 
If  so,  it  was  on  Fourth  street,  which  the  defendant 
simply  had  the  right  to  occupy  and  use  in  common 
with  the  public ;  such  public  use,  of  course,  being  sub- 
^.ervient  to  the  rights  of  the  defendant  company  as  to 
the  use  of  its  tracks  in  the  operation  of  its  railway. 

We  have,  then,  the  case  of  an  injury  to  one  walk- 
ing upon  the  track  of  the  defendant  company,  which 
was  laid  upon  a  public  street  in  the  city,  when  the 
right  of  use  of  the  street  had  not  been  taken  from  the 
public,  except  in  so  far  as  such  use  was  inconsistent 
with  the  defendant  company's  paramount  right  to  use 
its  tracks  in  the  operation  of  its  trains  thereon.  The 
following  further  facts  were  established  by  the  evi- 
dence introduced  by  the  plaintiff:  That  about  6 
o'clock  on  the  evening  of  January  21,  1889,  the  dece- 
dent, accompanied  by  her  mother,  Mrs.  Lash,  was 
returning  to  her  home,  from  the  business  part  of  the 
city;  that  she  went  upon  the  platform  of  the  defend- 
ant at  or  near  its  local  passenger  station  in  said  city; 
that  both  ladies  walked  the  entire  length  of  the  depot 
platform ;  that  they  then  saw  a  train  of  cars  standing 
at  the  depot.  The  train  was  the  fast  mail  train,  and 
an  engine  was  attached  to  the  west  end  thereof.  When 
they  had  passed  the  train,  they  stepped  off  of  the  plat- 
form onto  the  track  on  which  this  train  stood,  and  in 
the  rear  of  it.  They  had  proceeded  but  a  short  dis- 
tance, when  the  train  backed  against  the  plaintiff's 
intestate,  knocking  her  down,  and  running  over  her. 
She  died  from  the  injuries  in  about  an  hour.  The 
ladies  thought  this  train  was  going  to  the  transfer 
depot  of  the  Union  Pacific  Railway  Company,  because 
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it  was  headed  that  way.  They  talked  about  that  being 
its  destination.  Mrs.  Lash  testifies  that  she  did  not 
look  to  see  if  there  was  a  light  on  the  rear  end  of  the 
train,  or  if  there  was  a  man  there;  that  neither  of  them 
paid  much  attention  to  the  train,  as  they  thought  it 
was  going  to  the  transfer,  and  thought  they  were  safe; 
that  they  did  not  listen  for  the  ringing  of  the  bell  or 
the  blowing  of  the  whistle,  and  she  did  not  hear 
either.  It  appears,  without  conflict,  that  there  was  a 
light  on  the  rear  end  of  the  train.  There  is  a  conflict 
in  the  evidence  as  to  whether  the  whistle  was  sounded 
and  bell  rung.  Several  witnesses  testified  to  the  fact 
that  people^  had  for  a  long  time  used  the  track  in 
question  as  a  footway,  and  had  walked  alongside  of  the 
track,  with  the  knowledge  of  the  defendant's  employees. 

We  are  first  to  consider  whether,  in  view  of  this 
testimony,  the  plaintiff's  intestate  was  guilty  of  such 
negligence  as  to  defeat  a  recovery.  If  she  was,  then 
the  defendant's  motion  for  a  verdict  should  have  been 
sustained.  Now,  to  be  a  trespasser,  the  decedent  must 
have  been  on  the  defendant's  track  unlawfully,  without 
its  invitation,  or  consent.  It  is  true  she  was  not  walk- 
ing on  the  defendant's  invitation,  nor  with  its  con- 
sent, except  as  it  might  be  implied  from  the  fact  that 
the  track  had  been  so  used  with  the  knowledge  of 
the  defendant's  employees.  But  she  did  not  need  the 
defendant's  consent.  She  was  walking  upon  a  public 
highway,  wherein  the  public  and  the  defendant  both, 
had  a  right  of  use.  Her  right  to  thus  occupy  the  track 
was  only  subordinate  to  the  right  of  the  defendant  to 
use  it  for  the  operation  of  its  trains.  Surely,  then,  she 
was  not  a  trespasser.     She  was  there  rightfully. 

What,  then,  under  such  circumstances,  was  the 
measure  of  her  dutyt  What  care  was  she  bound  to 
exercise,  and  was  she  guilty  of  negligence  which  con- 
tributed to  her  injury?  It  can  not  be  doubted  that  the 
plaintiff's  intestate;  though  rightfully  on  the  track;  as  a 
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part  of  the  public  highway,  was  bound  to  exercise  ordi- 
nary care  and  prudence  for  her  own  safety.  She  knew 
she  was  walking  on  a  railway  track.  She  knew,  or  was 
bound  to  know,  that  a  train  might  move  over  that 
track  at  any  moment.  She  knew  that  the  railway  com- 
pany had  the  better  right,  as  against  her,  to  occupy 
said  track  in  the  operation  of  its  trains.  She  knew 
that  there  was  a  train  standing  upon  the  track  behind 
her  for  she  had  just  passed  it.  There  is  nothing  to  show 
that  she  was  not  in  the  full  possession  of  her  faculties. 
Still,  she  made  no  effort  to  know  if  the  train  moved. 
She  paid  no  attention  to  it,  not  even  listening  for  sig- 
nals of  danger.  She  was  bound  to  know  that  in  using 
a  railway  track  as  a  footpath  she  was  subjecting  herself 
to  great  danger,  and  her  situation  required  that  she 
keep  a  vigilant  watch  for  approaching  trains.  She  did 
not  do  so.  She  assumed,  without  warrant  therefor, 
that,  as  the  train  was  headed  towards  the  crossing  it  was 
safe  to  walk  behind  it,  and  pay  no  attention  to  it.  It 
is  a  matter  of  common  observation,  of  which  every  one 
is  bound  to  take  notice,  that  trains  are  likely  to  move 
either  forward  or  backward.  It  is  said  in  Elinois  Cen- 
tral Railway  Co.  v.  Hall^  72  111.  222:  *^It  is  negligence 
for  aperson  to  walk  upon  the  track  of  a  railroad,  whether 
laid  in  the  street  or  upon  the  open  field,  and  he*  who 
deliberately  does  so  will  be  presumed  to  assume  the  risks 
of  the  perils  he  may  encounter.  The  crossing  of  a  track 
of  a  railroad  is  a  diflEerent  thing.  The  one  is  unavoida- 
ble. But  in  the  other  case  he  voluntarily  assumes  to 
walk  amid  danger  constantly  imminent.  *  *  *  It 
was  shown  that  trains  passed  frequently.  No  prudent 
man  would  expose  himself  on  that  part  of  the  road 
without  keeping  a  constant  and  vigilant  watch  for 
approaching  trains.  The  appellee  did  not  do  this. 
*  *  *  If  a  party  will  not  exercise  ordinary  care  for 
his  personal  safety,  he  ought  to  bear  the  consequences 
that  may  ensue.''  This  doctrine  was  approved  by  the 
court  in  McAlister  v,  Burlington  <&  N.  W.  jR'y  Co.^  64 
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Iowa,  395,  398.  See,  also,  Masser  v.  ChL^  B.  L  <&  P. 
Ry  Co.,  68  Iowa,  602;  Richards  v.  Chi.,  St.  P.  d  K. 
C.  B^y  Co.,  81  Iowa,  426,  and  cases  cited. 

In  Nixon  v.  Chi.,  B.  I.  (&  P.  Wy  Co.,  84  Iowa,  331, 
335,  one  attempted  to  cross  the  railway  track  at  a  cross- 
ing. He  looked  for  a  train  from  the  south,  and  was 
struck  by  a  train  coming  from  the  north.  This  court 
said:  **The  traffic  and  running  of  trains  on  railroads  is 
such  that  there  can  be  no  excuse  for  a  traveler  to  coolly 
and  calmly  approach  a  railroad  track,  and  look  but  one 
way.'^  It  is  apparent  that,  by  the  exercise  of  the  slight- 
est care  by  the  plaintiff's  intestate,  she  could  have 
known  of  the  approaching  train,  stepped  off  the  track 
and  prevented  the  accident.  She,  then,  having  directly 
contributed  to  the  accident,  no  recovery  can  be  had  by 
the  plaintiff,  even  though  the  defendant  may  have  been 
negligent.  There  was  no  evidence  which  even  tended 
to  show  that  the  defendant's  servants  in  charge  of  the 
train  knew  of  the  decedent's  presence  on  the  track  until 
after  the  injury  was  inflicted.  The  court  should  have 
directed  a  verdict  for  the  defendant. 

II.  The  jury,  among  other  things,  found,  specially, 
that  the  whistle  was  blown  before  the  train  began  to 

^ , . .  back  up;  that  at  and  prior  to  the  backing 

witfSuSiSig'  ^^  *^®  iT^m  the  bell  of  the  engine  was  ring- 
verdict,  ing^  ajj(j  that  it  continued  to  ring  as  the 
train  was  backing;  that  when  the  train  began  backing 
there  was  a  light  on  the  rear  end  of  it ;  that  the  plain- 
tiff's intestate  did  not  look  to  see  if  there  was  a  light 
burning  on  the  rear  end  of  the  train  when  it  started 
to  back  towards  her;  that  there  was  nothing  to  prevent 
her  from  seeing  the  light  when  the  train  stood  at  the 
platform  as  well  as  when  it  started  to  back;  that 
there  was  nothing  to  obstruct  her  from  seeing  the  train 
as  it  was  backing  down,  if  she  had  looked  for  the  same; 
that  she  did  not  stop,  look,  or  listen  for  the  movements 
of  the  train.  On  these  special  findings,  the  defendant 
moved  for  a  judgment  in  its  favor. 
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The  burden  was  on  the  plaintiff  to  show  that  his 
intestate  was  not  guilty  of  negligence  which  contributed 
to  the  injury.  Touching  this  matter,  the  following 
interrogatory  was  submitted:  *'Was  plaintiff's  intes- 
tate, Mrs.  Bryson,  exercising  ordinary  care  and  prudence 
for  her  own  safety  at  the  time  she  was  struck  by 
defendant's  trainf  which  the  jury  answered,  *'In 
doubt,  for  want  of  evidence.''  Inasmuch  as  it  was 
incumbent  upon  the  plaintiff  to  establish  the  fact  that 
his  intestate  did  not  in  any  way  directly  contribute  to 
the  injury,  it  is  clear  that  if  the  plaintiff  is  to  recover  it 
must  appear  that  his  intestate,  was,  at  the  time  of  the 
accident,  exercising  ordinary  care  for  her  own  safety. 
The  finding  of  the  jury  is,  in  effect,  that  the  plaintiff 
has  failed  to  establish  this  fact,  which  is  essential  to  his 
recovery.  It  seems  to  us  that  the  findings  are  abso- 
lutely inconsistent  with  the  general  verdict.  These 
special  findings  not  only  show  that  the  plaintiff's  intes- 
tate was  guilty  of  contributory  negligence,  but  also  tend 
strongly  to  show  freedom  from  negligence  on  the  defend- 
ant's part.  The  jury  were  properly  told  by  the  court 
that  before  they  could  find  for  the  plaintiff  they  must 
find  that  his  intestate  did  not,  by  want  of  ordinary  care 
or  prudence  on  her  part,  directly  contribute  to  the 
injuries  complained  of.  They  did  not  so  find,  as  is 
evident  from  their  special  findings.  The  plaintiff  had 
failed,  in  an  essential  particular,  to  establish  his  case. 
The  general  verdict  being  in  conflict  with  the  facts 
specially  found,  it  should  have  been  set  aside.  Baird 
V.  Chi.,  B.  I.  d  P.  B'y  Co.,  55  Iowa,  121,  124;  Cooper 
V.  McKee,  53  Iowa,  239;  Ford  v.  Central  Iowa  B^y  Co.f 
69  Iowa,  627. 

III.    The  motion  for  a  new  trial  should  have  been 

overruled.     The  alleged  misconduct  of  the  jury,  in  the 

8.  New  trial:        manner  iu  which  they  reached  their  ver- 

prSSslVe'T"  diet,  it  occurs  to  us,  is  as  to  a  matter 

^^^'  essentially  inhering  in  the  verdict  itself. 
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The  affidavits  of  jurors  set  out  in  the  record  consist  of 
a  statement  showing  why  they  reached  the  verdict  they 
did.  It  is  not  a  case  of  a  quotient  verdict,  or  one  arrived 
at  by  lot,  but,  at  most,  a  claim  that  the  verdict  was  the 
result  of  a  compromise  of  conflicting  opinions.  It  is 
well  settled  that  affidavits  of  jurors  are  not  receivable 
to  impeach  a  verdict,  by  showing  the  motives  which 
influenced  their  decision,  or  that  they  were  unduly 
influenced  by  their  fellow  jurora.  Darrance  v.  Preston^ 
18  Iowa,  396;  Bingham  v.  Foster,  37  Iowa,  339. 

Another  ground  of  this  motion  was  misconduct  of 
the  defendant.  One  Fulton  swears  that  Mooney  told 
him  that  one  O'Leary,  a  witness  for  the  defendant,  was 
paid  for  testifying  as  he  did.  It  does  not  appear  how 
Mooney  knew  this  fact,  if  it  was  a  fact;  but  it  does 
appear,  from  Fulton's  own  affidavit,  that  when  Mooney 
told  this  he  was  intoxicated.  We  do  not  think  that 
that  sort  of  a  showing  justified  the  granting  of  a  new 
trial. 

It  is  said,  also,  that  the  witness  Mooney  was  mis- 
taken when  he  testified  that  the  whistle  was  blown 
before  the  train  backed  up ;  that  he  referred  to  some 
other  occasion.  Even  if  this  is  so,  it  would  not  be 
ground  for  a  new  trial.  Three  witnesses  for  the  plain- 
tiff testified  they  heard  no  whistle.  One  said  it  was 
blown,  while  four  witnesses  for  the  defendant,  besides 
Mooney,  swear  it  was  blown,  and  the  jury  so  found. 
If  Mooney  would  swear  that  no  whistle  was  blown,  it 
would  simply  be  cumulative  evidence. 

Another  ground  for  the  motion  for  a  new  trial  is 
newly  discovered  evidence.  This  relates  to  the  blowing 
of  the  whistle  and  ringing  of  the  bell.  As  we  have 
already  said,  five  witnesses,  besides  Mooney,  swear  the 
whistle  was  blown  and  bell  rung,  and  three  to  the  con- 
trary. The  newly  discovered  evidence  was  all  cumula- 
tive, and  in  such  a  case  it  is  not  ground  for  granting  a 
new  trial.    First  Nat.  Bank  v.  Oiarter  Oak  Ins.  Co.y  40 
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Iowa,  572;    Morrow  v.  Chi.,  B.  t  &  P.  B'y  Co.,  61 
Iowa,  487;  Donnelly  v.  Burkett,  75  Iowa,  613. 

We  have  considered  all  the  questions  raised,  and, 
while  we  are  never  inclined  to  disturb  the  action  of  the 
court  below  in  granting  a  new  trial,  yet  the  facts  in  this 
case  require  us  to  do  so.  Other  matters  appearing  in 
the  record,  and  which,  to  our  minds,  further  justify  the 
conclusion  we  have  reached,  need  not  be  considered. 
For  the  errors  pointed  out,  the  judgment  below  is 

BEVEBSED. 


Tim  Foley,  Administrator,  Appellant,  v.  J.  A. 
??J??  Hamilton  et  al.,  Appellees. 

1.  Bond  of  Executor:  mistake:  reformation:  uabilitt  of  sure- 
ties. The  bond  of  the  executor  of  the  estate  of  O.  recited  that  he  had 
been  by  the  court  appointed  executor  '*to  execute  his  last  will  and 
testament/'  and  was  conditioned  for  the  faithful  discharge  of  his 
duties  as  such  executor.  Following  the  obligation  of  the  bond,  and 
on  the  same  page,  was  the  oath  ''as  executor  of  the  estate  of  O. 
deceased,''  but  neither  the  name  nor  the  estate  of  O.  was  elsewhere 
•mentioned  in  the  bond.  The  bond  was  filed  with  the  clerk  of  the 
court,  however,  and  treated'  throughout  the  proceedings  upon  said 
estate^  as  that  of  the  executor  of  the  estate  of  O.  Held^  that  it  appearing 
that  the  intention  of  the  parties  was  to  execute  a  bond  for  the  benefit 
of  the  estate  of  C,  and  they  having  failed  to  express  such  intention 
through  inadvertence  or  mistake,  equity  would  reform  the  bond  so  as 
to  make  it  conform  to  the  intention  of  the  parties,  and  that  the  sore- 
ties  were  liable  upon  the  bond  thus  reformed. 

2.  :  :  :  evidence.    It  appearing  that  said  exeontor 

was  never  appointed  by  the  court,  having  jurisdiction  of  the  estate  of 
C,  to  execute  any  other  will  than  that  of  O.,  that  he  was  previously 
appointed  one  of  the  temporary  administrators  of  the  estate  of  C, 
when  the  same  sureties  were  his  bondsmen,  that  upon  the  bond  in 
controversy  appeared  his  oath  as  executor  of  O.'s  will,  and  that  said 
bond  was  approved  and  filed  as  his  bond  in  that  estate,  and  that  on- 
der  it  he  was  commissioned,  and  proceeded  to  administer  on  said 
estate,  heldf  that,  the  evidence  supported  the  finding  that  it  was  the 
will  of  0.,  which  said  executor  was  appointed  to  execute,  and  that  the 
sureties  intended  the  bond  in  question  for  him  as  such  executor,  and 
warranted  the  reformation  of  the  bond  accordingly. 
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Appeal  from  Pottawattamie  District  Court. — Hon.  H.  E. 
Deemeb,  Judge. 

Saturday,  January  20,  1894. 

Action  in  equity  to  reform  an  executor's  bond, 
and  for  judgment  thereon,  against  J.  A.  Hamilton  as 
principal,  and  William  Phillips  and  John  Roan  as  sure- 
ties. The  defendants,  Phillips  and  Eoan,  answered, 
denying  generally,  and  specifically  denying  that  they 
signed  the  bond  sued  upon,  and  denying  that  any 
judgment  was  rendered  against  Hamilton  in  favor  of 
said  estate.  They  allege,  as  an  estoppel,  that  the 
plaintiff  was  guilty  of  gross  laches  and  neglect  in  not 
collecting  the  claim  sued  upon  from  said  Hamilton.  A 
decree  was  entered  dismissing  the  plaintiff's  petition, 
and  for  costs.    The  plaintiff  appeals. — Reversed. 

John  P.  Organ,  for  appellant. 

Burke  <&  Hewitt^  for  appellees. 

Given,  J. — We  are  entirely  satisfied  from  the 
evidence  that  the  will  of  John  O'Brien,  deceased,  set 
out  as  an  exhibit  to  the  petition,  was  duly  admitted  to 
probate;  that  the  defendant  Hamilton  was  appointed 
and  sworn  as  executor  of  the  estate  and  will  of  John 
O'Brien;  that  he  entered  upon  the  duties  of  said  exec- 
utorship, and  on  final  settlement  was  found  to  be  in 
debt  to  said  estate  in  the  sum  of  one  thousand,  two  hun- 
dred and  eighty-two  dollars  and  fifty-two  cents,  and  for 
three  hundred  and  sixty-eight  dollars  costs,  no  part  of 
which  has  been  paid.  We  are  equally  well  satisfied  that 
the  defendants  Phillips  and  Eoan  each  signed  the 
instrument  sued  upon,  and  that  it  was  approved  and 
filed  as  the  bond  of  J.  A.  Hamilton  as  executor  of  the 
estate  of  John  O'Brien,  deceased.  It  is  also  entirely 
clear  that  the  defendant  Hamilton  was  removed  from 
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said  executorship,  and  that  the  plaintiff  was  duly 
appointed  and  qualified  as  administrator  of  said  estate, 
and  is  qualified  to  prosecute  this  action.  These  con- 
clusions being  merely  introductory  to  the  real  conten- 
tions, and  but  little  disputed  in  argument,  it  is 
unnecessary  that  we  set  out  more  fully  the  issues  and 
evidence  concerning  them.  We  are  also  of  the  opinion 
that  the  appellees  have  failed  to  establish  their  plea  of 
estoppel. 

I.  The  original  of  the  bond  sued  upon  is  before 
us.  It  is  upon  a  printed  blank  of  one  sheet,  and  is  as 
follows: 

''Know  all  men  by  these  presents,  that  I,  J.  A. 
Hamilton,  as  principal,  and  John  Roan  and  Wm. 
L  Bond  of  exec-  PhiUips,  as  surcties,  all  of  the  county  of 

Dtor:  mistake:    _.  ...  «    t 

utHhiS^^t^''     Pottawattamie,  in  the  state  of  Iowa,  are 
sureties.  jj^j^  firmly  bound  unto  the  county  afore- 

said, and  to  all  persons  herein  concerned,  in  the  penal 
sum  of  eight  thousand  dollars,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  do  jointly  and  severally 
bind  ourselves  and  our  lawful  representatives.  Witness 
our  hands,  this  third  day^f  August,  A.  D.,  1884.  The 
condition  of  the  above  obligation  is  such  that,  whereas, 
the  above  named  J.  A.  Hamilton  was  by  the  court 
appointed  executor  .to  execute  his  last  will  and  testa- 
ment as  aforesaid,  according  to  the  tenor  and  effect 
thereof,  now,  if  the  aforesaid  J.  A.  Hamilton  shall  dis- 
charge, all  and  singular,  his  duties  as  executor,  and  at 
all  times  render  a  true  account  of  his  doings  in  the  above 
premises  whenever  thereto  required  by  law,  and  do  all 
things  which  are,or  may  be,  hereafter  required  of  him  by 
law,  then  these  presents  to  be  void,  and  otherwise  to  be 
and  remain  in  full  force  and  virtue  in  law.  In  wit^ 
ness  whereof  we  have  hereunto  set  our  hands  and  seal, 
the  date  above  written. 

**J.  A.  Hamilton, 
**JoHN  Roan  and 
**Wm.  Phillips/' 


Jan.  1894]  Foley  v.  Hamilton.  689 

Following  this,  and  upon  the  same  page,  is  the 
oath  of  oflSee,  subscribed  by  J.  A.  Hamilton,  Septem- 
ber 3, 1884,  as  executor  of  the  estate  **of  John  O'Brien, 
deceased,''  Upon  the  opposite  side  of  the  sheet  is  the 
aflSdavit  of  the  appellees,  made  September  5,  1884, 
wherein  they  justify  as  sureties,  and,  immediately  fol- 
lowing this,  the  clerk's  indorsement,  September  8, 
1884,  approving  and  filing  the  bond.  This  bond  was 
filed,  and  treated  throughout,  as  the  bond  of  J.  A.  Ham- 
ilton, executor  of  the  estate  of  John  O'Brien,  deceased. 

It  will  be  observed  that  this  bond  recites  that  J. 
A.  Hamilton  was  * 'appointed  executor  to  execute  his 
last  will,"  and  that  it  is  conditioned  that  he  **shall  dis- 
charge, all  and  singular,  his  duties  as  executor,"  and 
that  neither  the  name  nor  the  estate  of  John  O'Brien 
is  mentioned  ia  the  bond,  or  in  any  part  of  the  instru- 
ment except  in  the  oath  of  office.  The  plaintiff  asks  a 
decree  correcting  and  reforming  this  bond  *'by  insert- 
ing therein  the  estate  of  John  O'Brien  as  the  bene- 
ficiary of  said  bond,  and  by  inserting  in  the  condition 
of  said  bond  the  name  of  John  O'Brien  as  the  one  of 
whose  will  the  defendant  J.  A.  Hamilton  was  appointed 
executor,"  and  for  judgment  thereon.  The  appellees  cite 
authorities  announcing  the  familiar  rule  that  the  lia- 
bility of  sureties  will  not  be  extended  by  implication, 
and  that  they  have  a  right  to  stand  upon  the  very 
terms  of  their  contract.  It  is  contended  that  we  may 
not  inquire  beyond  the  face  of  the  bond,  and,  as  it 
fails  to  show  upon  its  face  that  it  is  for  the  benefit  of 
the  estate  of  John  O'Brien,  deceased,  the  plaintiff  is 
not  entitled  to  recover  thereon,  and  a  court  of  equity 
has  no  power  to  reform  it. 

The  rule  stated  is  unquestionably  the  law.  Courts 
may  only  enforce  contracts  as  the  parties  make  them ; 
they  can  not  be  altered,  added  to,  or  taken  from. ,  But, 
this  does  not  bar  inquiry  as  to  what  the  contract  really 
is.    When  the  contract  K  ^scertaiu^d,  then  the  rule 

Vol.  89—44 
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applies,  and  the  contract,  as  ascertained,  is  enforced. 
In  Field  v.  Schrichery  14  Iowa,  122,  a  case  in  some 
respects  similar  to  this,  the  law  is  stated  as  follows: 
'^And  while  it  is  true,  as  claimed  by  appellants,  that  in 
construing  a  paper  we  are  to  look  to  the  paper  itself, 
and  can  not  look  to  surrounding  circumstances,  *to 
make  that  uncertain  which  is  plain,'  it  is  equally  true 
that  what  a  contract  means  is  a  question  of  law, — ^that, 
in  giving  it  a  construction,  the  first  point  is  to  ascer- 
tain what  the  parties  meant.  In  arriving  at  this  mean- 
ing, a  few  leading  rules  have  been  established,  which 
may  be  stated.  The  subject-niatter  of  the  contract  is 
to  be  fully  considered.  Equally  important  is  it  to 
know  the  situation  of  the  parties  and  of  the  property, 
as  also  the  purpose  of  the  parties  in  making  the  con- 
tract, 'for  the  purpose  and  intention  will  be  carried 
into  effect,  so  far  as  the  rules  of  language  and  law  will 
permit.'^'  See,  also,  Pilmer  v.  Bank,  16  Iowa,  321; 
Karmuller  v.  Krotz,  18  Iowa,  352.  It  is  manifest  that 
there  is  a  mistake  in  'the  recitation  of  this  bond.  It  is 
legally  impossible  that  Mr.  Hamilton  should  have  been 
appointed  to  execute  his  own  will.  It  is  equally  mani- 
fest that  his  appointment  was  to  execute  the  will  of 
some  other  person,  and  that  this  bond  was  given  to 
secure  the  performance  of  that  duty.  There  is  no  mis- 
take in  the  subject-matter  of  the  bond,  but  in  the 
terms  by  which  the  parties  undertook  to  express  their 
agreement.  The  rule  as  to  reformation  of  written 
instruments  is  well  stated  in  20  Am.  and  Eng.  Encyclo- 
pedia of  Law,  713,  as  follows:  ''When  an  agreement 
is  made,  and  reduced  to  writing,  but  through  mistake, 
inadvertence,  or  fraud,  the  writing  fails  to  express  cor- 
rectly the  contract  really  made,  a  court  of  equity  will 
reform  the  instrument  in  conformity  with  the  real 
intention  of  the  parties.''  See,  also,  Carey  v.  Gunmr 
son,  65  Iowa,  702.  It  can  not  be  doubted  but  that  the 
real  intention  of  the  parties  to  this  bond  was  to  obli- 
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gate  themselves  to  the  county,  and  to  all  persons  con- 
cerned in  the  will  which  Mr.  Hamilton  was  in  fact 
appointed  to  execute,  and  that  through  inadvertence 
and  mistake,  it  was  named  as  his  will.  In  correcting 
this  mistake  in  the  bond,  and  making  it  express  cor- 
rectly the  real  intention  of  the  parties,  we  do  not  make 
a  contract  for  them,  but  simply  ascertain  that  which 
they  made.  Sureties  are  as  much  bound  by  their  con- 
tracts as  are  their  principals,  and  we  know  of  no  reason 
why  the  same  rules  may  not- be  observed  in  ascertain- 
ing what  their  contracts  are,  as  are  applied  to  other 
persons.  Our  conclusion  is,  that  at  the  suit  of  the 
proper  party,  a  court  of  equity  may  reform  this  bond 
so  as  to  make  it  show  the  correct  name  of  the  person 
whose  will  Mr.  Hamilton  was  appointed  to  execute. 
With  this  correction,  the  bond  stands  conditioned  for 
the  security  of  that  estate.  The  recent  case  of  Neinin- 
ger  v.  State,  34  N.  E.  Rep.  (Ohio)  633,  is,  in  principle, 
identical  with  this  case,  and  fully  supports  the  con- 
clusions we  have  announced. 

II.     It  only  remains  to  inquire  whether  it  was  the 
will  of  John  O'Brien  that  Mr.  Hamilton  was  appointed 

2  . .  to  execute,   and    whether    the   appellees 

evidence.  uudcrstood  aud  intended  that  this  bond 
was  for  him  as  such  executor.  Upon  these  subjects 
the  evidence  leaves  no  room  for  doubt.  Hamilton  was 
never  appointed  by  that  court  to  execute  any  other  will. 
He  was  previously  appointed  as  one  of  the  temporary 
administrators  of  O'Brien's  estate,  and  the.  appellees 
were  his  bondsmen.  Upon  this  bond  is  his  oath  as 
executor  of  John  O'Brien's  will.  It  is  the  only  bond 
he  gave  as  such  executor.  It  was  approved  and  filed 
as  his  bond  in  that  estate,  and  under  it  he  was  com- 
missioned, and  proceeded  to  administer  on  the  estate. 
The  appellees  must  have  understood  and  intended  it  as 
Hamilton's  bond  as  executor  of  O'Brien's  estate,  from 
what  had  preceded,  and  from  his  official  oath,  that  was 
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on  the  bond  when  they  justified  as  sureties.  We  do  not 
forget  that  to  warrant  a  reformation  of  this  bond  the 
evidence  must  be  clear  and  convincing.  Such  is  the 
evidence  before  us,  and  we  think  clearly  entitled  the 
plaintiff  to  a  reformation  of  the  bond,  and  to  judgment 
thereon  as  prayed. 

The  decree  of  the  district  court  is  revebsed. 


lew  2^         RosENBAUM  Bbos.,  Appellees,  v.  A.  A.  Hobton, 

Appellant. 

1.  Partnership:  NOTICE  OP  dissolution:  rights  of  creditors.  K., 
the  sacoessor  of  a  copartnership  engaged  in  the  banking  business, 
of  which  H.  was  a  member,  having  received  several  car  loads  of  flax 
and  oats  as  security  for  a  claim  due  the  bank,  shipped  the  same  to 
the  plaintiff  firm,  and  drew  upon  it  for  the  value  thereof.  The  trans- 
action was  an  unusual  one  with  the  bank,  but  was  necessary  as  a 
means  of  security,  and  a  letter  of  advice  written  by  K.  to  the  plain- 
tiffs, and  signed  by  him  as  cashier,  stated  that  the  property  was  taken 
for  a  debt.  No  notice  of  the  retirement  of  H.  from  the  bank  was 
published  in  the  papers,  nor  was  any  notice  sent  to  the  plaintiff,  but 
no  drafts  had  ever  been  drawn  on  the  plaintiff  by  the  bank,  or  by 
either  of  its  proprietors,  while  H.  was  a  member  of  the  firm.  After 
K.  succeeded  to  the  ownership  of  the  bank  he  conducted  its  business 
under  the  same  names  that  had  been  used  by  the  partnership,  and  in 
correspondence  with  the  plaintiff  used  stationery  that  had  been  pre- 
pared for  his  predecessors,  and  upon  which  their  names  appeared, 
although  over  those  names  was  stamped  K.'s  name  as  cashier.  Held, 
in  an  action  by  the  plaintiffs  to  recover  the  amount  of  an  overdraft 
on  account  of  said  shipments,  that  the  unusual  character  of  the 
transaction,  and  the  stamping  of  K.'s  name  over  that  of  the  former 
proprietors  on  the  stationery,  was  not  sufficient  to  chaise  the  plain- 
tiffs with  notice  of  the  change  of  the  ownership  of  the  bank,  and 
that  H.  was  liable  to  the  plaintiff  as  one  of  the  proprietors  thereof. 

2.   :  :  instructions  to  jury.    The  fact  that  the  instrue- 

tions  in  such  case  excluded  from  the  consideration  of  the  jury  circum- 
stances which  should  have  caused  a  reasonably  prudent  person  to  make 
investigation  which  would  have  disclosed  the  facts  in  regard  to  the 
ownership  of  the  bank,  held,  not  to  be  prejudicial,  as  there  were  no 
circumstances  of  that  kind  shown  by  the  evidence. 
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3.  Practice  in  Supreme  Court:  amended  abstract:  delay  in 
FIUNO.  An  amended  abstract,  filed  by  appellee,  will  not  be  stricken 
from  the  files,  because  of  its  not  having  been  filed  within  the  time 
required  by  the  rules  of  the  supreme  court,  when  no  prejudice  has 
resulted  to  the  appellant. 

Appeal  from  Calhoun  District  Court. — Hon.  George  W. 
Paine,  Judge. 

Saturday,  January  20,  1894. 

Action  at  law  to  recover  an  amount  due  the  plain- 
tiff on  account  of  money  advanced  on  drafts  for  which 
the  defendants,  the  Pomeroy  Exchange  Bank,  F.  A. 
Kenyon,  F.  L.  Kenyon  and  A.  A.  Horton  are  alleged 
to  be  liable.  F.  A.  Kenyon  did  not  enter  an  appear- 
ance, and  a  default  was  entered  against  him.  The 
defendants  F.  L.  Kenyon  and  A.  A.  Horton  filed  sepa- 
rate answers,  and  there  was  a  trial  by  jury,  which 
resulted  in  a  verdict  against  both  F.  L.  Kenyon  and 
Horton  for  seven  hundred  and  nineteen  dollars  and 
ninety  cents.  Judgment  was  rendered  against  them 
for  that  amount  and  costs.  The  defendant  Horton 
appeals .  — Affirmed . 

R.  M.  Wright^  for  appellant. 

Cole^  McVey  &  Cheshire^  for  appellees. 

EoBiNSON,  J. — For  some  years  before  August, 
1890,  a  copartnership  known  as  Eosenbaum  Brothers 
was  engaged  in  the  commission  business  at  Chicago. 
On  the  first  day  of  that  month  the  copartners  and 
some  of  their  employees  organized  a  corporation  under 
the  same  name,  which  succeeded  to  the  business  of  the 
firm,  and  is  the  plaintiff.  During  several  years  prior  to 
April,  1888,  the  defendant  Horton  was  engaged  in  dealing 
in  lumber,  coal,  grains  and  hay  at  Pomeroy,  and  at  times 
shipped  grain  and  hay  to  Bosenbaum  Brothers.  In  the 
month  last  named  Horton  and  one  B.  C.  Brownell,  as 
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copartners  under  the  name  of  Brownell  &  Horton, 
purchased  of  Gould  &  Moody  a  banking  business 
which  had  been  carried  on  in  the  name  of  the  Pomeroy 
Exchange  Bank.  That  name  was  retained  by  Brownell 
&  Horton,  who  carried  on  the  business  under  it,  and 
in  their  own  names,  until  the  latter  part  of  the  year, 
when  Brownell  sold  his  interest  in  the  bank  to  the 
defendant  F.  L.  Kenyon.  He  and  Horton  became 
copartners  under  the  name  of  Horton  &  Company,  and 
afterwards  under  the  name  of  Horton  &  Kenyon,  and 
carried  on  the  banking  business  in  those  names  and  in 
the  name  of  the  Pomeroy  Exchange  Bank,  until  the 
first  day  of  September,  1890.  On  that  date  Horton 
sold  his  interest  in  the  bank  to  the  defendant  F.  A. 
Kenyon,  who  had,  since  the  first  of  the  year,  been 
employed  by  the  firm  to  assist  in  its  business.  The 
agreement  of  sale  was  made  in  writing,  and  provided 
that  no  change  in  the  firm  name  should  be  made  until 
the  first  day  of  the  next  month.  At  about  the  same 
time  F.  A.  Kenyon  purchased  the  interest  of  his 
father,  F.  L.  Kenyon,  and  became  the  sole  owner  of 
the  bank.  Prior  to  the  first  day  of  September,  1890, 
no  drafts  were  drawn  on  the  plaintiff  by  the  Pomeroy 
Exchange  Bank  nor  by  its  owners.  During  the  month 
of  December,  F.  A.  Kenyon  shipped  to  the  plaintiff 
several  car  loads  of  flax  seed  and  oats,  and  drew  on  it 
drafts  to  the  amount  of  three  thousand  dollars,  which 
were  paid.  The  amount  of  the  drafts  exceeded  the 
proceeds  of  the  shipments  by  about  seven  hundred 
dollars,  and  this  action  was  brought  to  recover  that 
excess. 

I.    It  appears,  without  material  conflict  in  the  evi- 
dence, that  Horton  was  not  interested  in  the  bank  when 

the  drafts  in  question  were  drawn,  and 

*  Do5^™dS-    that,  as  between  himself  and  F.  A.  Ken- 

rti|ht«  of         yon,  he  was  not  in  any  manner  liable  for 

their  payment.    He  insists  that  the  court 
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erred  in  not  directing  a  verdict  in  his  favor.  The 
plaintiff  contends,  however,  that  it  paid  the  drafts 
under  the  belief  that  he  was  one  of  the  owners  of  the 
bank,  without  any  knowledge  that  he  had  transferred 
his  interest  in  it,  and  without  any  notice  which  would 
charge  it  with  such  knowledge.  He  admits  that  he  did 
not  give  any  newspaper  notice  of  the  transfer  of  his 
interest,  but  contends  that  he  informed  persons  in 
Pomeroy  of  the  fact ;  that  he  caused  to  be  printed  and 
circulated  business  cards,  which  gave  notice  of  it;  that 
the  transaction  in  which  the  drafts  were  drawn  was  not 
within  the  scope  of  the  business  the  bank  had  carried 
on  while  he  was  connected  with  it ;  and  that  the  plain- 
tiff knew  from  the  character  of  the  transaction,  the 
correspondence  it  had  with  F.  A.  Kenyon,  the  station- 
ery he  used,  and  other  sources  of  information,  of  facts 
which  charged  it  with  knowledge  of  the  change  in  the 
ownership  of  the  bank. 

There  is  some  claim  made  by  the  appellee  that  the 
firm  of  Horton  &  Kenyon  was  engaged  in  the  business 
of  dealing  regularly  in  grain.  Their  books  show  a  grain 
account,  and  that  money  of  the-  bank  was  paid  out  for 
grain.  But  we  are  satisfied  that  Horton  alone  was  con- 
cerned in  the  grain  business,  and  that  the  money  paid 
for  grain  was  for  his  benefit.  The  flax  seed  and  oats 
shipped  to  the  plaintiff  were  obtained  by  the  bank  of 
Smith  &  Son  in  the  following  manner:  They  owed  a 
machine  company  about  seven  hundred  dollars,  and 
the  bank  about  nine  hundred  dollars.  The  bank  had 
guaranteed  the  payment  of  the  claim  of  the  machine 
company,  and  the  flax  seed  and  bats  were  taken  to 
apply  in  payment  of  the  two  claims.  The  transaction 
was  not  a  usual  one  with  the  bank,  but  was  necessary 
for  it  to  secure  its  claim  and  the  claim  of  the  machine 
company.  It  does  not  require  any  argument  to  show, 
that  the  bank  was  authorized  to  secure  itself  against 
loss  by  taking  the  property  in  question,  and  that  it  had 
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the  right  to  ship  it  to  Chicago  for  sale,  even  though 
such  a  proceeding  was  not  within  the  ordinary  scope  of 
its  business,  and  was  unusual.  If  it  be  claimed  that 
the  transaction  was  so  unusual  that  the  plaintiff,  in  the 
exercise  of  ordinary  caution,  should  have  inquired  in 
regard  to  it,  the  answer  is  that,  if  such  inquiry  had 
been  made,  it  would  have  disclosed  the  fact  that  the 
flax  seed  and  oats  were  properly  taken  in  the  transac- 
tion of  the  ordinary  business  of  the  bank.  In  fact,  the 
letter  of  advice  in  regard  to  the  shipments  was  signed 
by  F.  A.  Kenyon  as  cashier,  and  stated  that  the  prop- 
erty shipped,  and  to  be  shipped,  was  taken  on  account 
of  a  debt. 

F.  A.  Kenyon,  after  he  acquired  the  ownership  of 
the  bank,  conducted  its  business  under  the  names 
Pomeroy  Exchange  Bank  and  Horton  &  Kenyon,  and, 
in  his  correspondence  with  the  plaintiff,  used  stationery 
prepared  for  his  predecessors,  on  which  those  names 
were  printed.  It  is  true  that  over  those  names  were 
stamped  the  words,  *^F.  A.  Kenyon,  Cashier.''  One 
of  the  drafts  was  signed  by  him,  without  the  addition 
of  the  word  '* cashier,''  and  at  least  one  of  the  ship- 
ments was  made  in  his  own  name,  but  he  informed  the 
plaintiff  that  all  shipments  were  for  the  bank,  and 
that  he  intended  to  sign  the  drafts  as  cashier;  and, 
relying  upon  those  statements,  the  plaintiff  kept  its 
account  in  the  name  of  Pomeroy  Exchange  Bank. 
Had  the  plaintiff  inquired  in  regard  to  the  stamping  on 
the  letter  heads,  it  would  have  learned  that  F.  A. 
Kenyon  was  in  fact  the  cashier  of  the  bank;  and 
further  inquiry  would  have  developed  the  fact  that  the 
drafts  and  shipments  were  all  on  account  of  the  bank. 
There  was  nothing  in  any  of  the  circumstances  ou 
which  Horton  relies  to  charge  the  plaintiff  with  notice 
of  the  change  in  the  ownership  of  the  bank  which 
should  be  treated  as  having  that  effect.  He  does  not 
claim  that  he  sent  any  notice  of  the  change  to  the 
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plaintiff,  but  testified  that  he  notified  an  agent  of  the 
plaintiff  of  it.  His  testimony  in  that  regard  is  con- 
tradicted by  the  agent,  and  the  jury  found  specially 
that  he  did  not  give  any  notice  to  the  agent,  and  that 
none  was  published  or  sent  to  the  plaintiff.  That  find- 
ing has  so  much  support  in  the  evidence  that  we  can 
not  disturb  it.  The  fact  appears  to  be  that  Horton 
and  others  were  planning  to  organize  a  new  bank  to 
succeed  F.  A.  Kenyon  on  the  first  day  of  January, 
1891,  of  which  Horton  was  to  be  president;  and  it  is 
probable  that,  for  that  reason,  he  failed  to  give  the 
notice  of  his  retirement  from  the  bank,  which  ordinary 
prudence  and  business  usage  would  have  dictated. 
However  that  may  be,  we  find  nothing  in  the  record 
which,  in  view  of  the  finding  of  the  jury,  can  be 
regarded  as  evidence  that  the  plaintiff  had  either  actual 
or  constructive  notice  of  the  change  in  the  bank. 

II.  The  appellant  objects  to  certain  paragraphs  of 
the  charge  to  the  jury  on  the  ground  that  they  adopt 

too  rigid  a  rule  in  regard  to  such  notice, 

'  instrnotionB      excludiug  from  the  consideration  of  the 

to  Jury. 

jury  circumstances  which  should  have 
caused  a  reasonably  prudent  person  to  make  an  investi- 
gation which  would  have  disclosed  the  facts  in  regard 
to  the  ownership  of  the  bank.  But,  if  it  be  conceded 
that  the  portions  of  the  charge  so  objected  to  are  not 
accurate  as  general  statements  of  the  law,  we  think 
they  could  not  have  been  prejudiced  in  this  case,  for 
the  reason  that  there  were  no  circumstances  of  that 
kind  shown  by  the  evidence. 

III.  The  appellant  has  discussed  at  length  numer- 
ous questions,  which  we  do  not  find  it  necessary  to 

mention  in  detail.     Some  are  disposed  of 

'*  suproiSifoourt:  by  what  wc  havc  already  said,  others  are 

•tract:  delay    immaterial  to  a  decision  of  the  case,  and 

in  filing.  ' 

others  are  not  founded  upon  proper 
exceptions. 
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A  motion  to  strike  an  additional  abstract  because 
not  served  and  filed  within  the  time  required  by  the 
rule  in  regard  to  such  abstracts  will  be  overruled,  for 
the  reason  that  no  prejudice  to  the  appellant  from  the 
delay  is  shown. 

A  motion  of  the  appellee  to  dismiss  the  appeal  in 
view  of  the  conclusion  reached  on  the  merits  we  find 
unnecessary  to  determine.  It  is  sufficient  to  say  that 
we  have  examined  the  entire  record  with  that  care 
which  the  importance  of  the  questions  involved  de- 
mands, and  find  no  error  prejudicial  to  the  appellant. 

The  judgment  of  the  district  court  is  affibmed. 


Eastebn    Gbanite   Company,    Appellee,    v.  Agatha 
Heim  et  a2.,  Appellant. 

1.  Venue :  countt  whsre  contract  is  to  bb  perfobmkd.  The  right 
to  maintain  an  action  upon  a  contract  in  the  county  where  the  con- 
tract 18  by  its  terms  to  be  performed  is  not  affected  by  an  allegation 
in  the  petition  excusing  complete  performance  of  the  contract  by  the 
plaintiff  because  of  some  default  of  the  defendant. 

2.  Sales:  representations:  fraud.  Representations  by  a  vendor 
which  amount  to  mere  words  of  commendation  of  the  thing  sold, 
though  false,  do  not  amount  to  such  fraud  as  will  entitle  the  vendee 
to  avoid  the  sale. 


:  ACTION  FOR  price:     performance  bt  vendor,    a  eontract 

for  the  sale  of  a  monument  provided  that  there  should  be  an  inscrip- 
tion on  the  die,  ''including  four  lines  of  verse,"  which  were  not  spec- 
ified in  the  contract.  Held,  that  it  was  the  duty  of  the  vendees  to 
furnish  such  inscription,  and  that  they  could  not,  by  refusing  to  fur- 
nish the  same,  defeat  an  action  for  the  price .  In  such  case  the  ven- 
dor is  entitled  to  recover  the  purchase  price,  less  the  cost  of  making 
the  inscription. 

:     :     .      It    being   provided    in    said    contract 

that  the  inscription  should  be  in  German,  held,  that  the  vendor  was 
properly  permitted  to  prove  that  is  it  usual  to  use  the  latin  letter  in 
German  inscriptions  on  granite  monuments. 
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Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  John 
T.  Stoneman,  Judge. 

Saturday,  January  20,  1894. 

Action  at  law  to  recover  upon  a  written  contract 
for  the  erection  of  a  monument  in  a  cemetery.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.     The  defendants  appeal. — Affirmed. 

Longueville  d  McCarthy^  for  appellants. 

Cooper  &  Crissman,  for  appellee. 

RoTHROCK,  J. — I.  The  petition  was  in  three 
counts.  In  the  first  count  recovery  was  demanded  for 
1.  vbwub:  ooun-  *^®  amouut  duc  ou  thfe  written  contract ; 
Sacus^o^be"  t^®  secoud  couut  was  upon  the  same  cause 
perfonned.  ^f  actiou,  but  demanded  judgment  for  the 
sum  named  in  the  contract,  as  *'the  reasonable  price 
and  value  of  the  monument;''  and  the  third  count  was 
on  the  same  cause  of  action,  and  judgment  was  asked 
therein  for  damages  for  the  alleged  breach  of  the  con- 
tract. The  written  contract,  upon  which  this  suit  was 
brought,  was  in  these  words: 

* 'Eastern  Granite  Company,  Dealers  in  Foreign 
and  American  Granite.  Address:  Cedar  Rapids, 
Iowa.  Three  hundred  and  ninety  dollars.  Dubuque, 
Iowa,  May  27,  1890.  In  consideration  of  three  hun- 
dred and  ninety  dollars  and  other  considerations,  I 
have  this  day  bought  of  the  Eastern  Granite  Co.  a 
granite  monument  from  design  *Hall  Draped  Urn.' 
Material  to  be  of  the  best  quality  of  Barre  granite,  of 
the  following  dimensions  and  descriptions:  Ground 
base  to  be  in  proportion.  Die,  1-4x1-4.  Total  height, 
eight  feet.  The  other  parts  of  the  monument  to  be  in 
proper  proportion,  and  to  be  made  and  finished  just 
like  design.    Inscription  on  die:     ^John  Heimi  bom 
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Aug.  Ist,  1839;  died  April  3rd,  1890;'  including  four 
lines  of  verse.  Inscriptions  all  in  German.  Said  work 
to  be  erected  of  first  class  material,  and  in  workman- 
like manner;  to  include  family  name  in  raised  letters, 
on  second  base,  and  inscription  in  sunk  letter,  on  die; 
and  to  be  delivered  and  set  up  on  good  and  sufficient 
foundation.  Said  foundation  to  be  put  in  by  Eastern 
Granite  Co.,  in  German  Catholic  Cemetery,  at 
Dubuque,  on  or  before  the  fifteenth  day  of  September, 
1890,  or  within  a  reasonable  time  thereafter.  And, 
when  said  monument  is  erected  and  set  up  as  above 
specified,  the  said  Mrs.  Heim  and  son  agree  to  pay  to 
the  said  Eastern  Granite  Company,  or  order,  at  Cedar 
Eapids,  Iowa,  the  sum  of  three  hundred  and  ninety 
dollars,  witli  ten  per  cent,  interest  on  same  from  date 
of  erection  till  paid ;  but,  at  the  option  of  the  holder 
hereof,  they  may  accept,  for  a  part  or  all  of  said  sum, 
bankable  paper,  with  ten  per  cent,  interest  from  date 
till  paid.  It  is  further  expressly  agreed  and  understood 
by  and  between  the  parties  hereto,  and  it  is  hereby 
made  a  part  of  the  consideration  of  this  contract,  that 
the  title,  ownership,  and  right  to  possession  shall  not 
pass  from  the  holder  hereof  until  this  contract  is  fully 
paid ;  and  if  this  contract  is  not  fully  paid  at  maturity, 
time  being  the  essence  of  the  contract,  the  holder 
hereof  may,  upon  canceling  and  surrendering  this  con- 
tract to  the  maker,  and  without  other  notice,  take  pos- 
session of  and  remove  said  monument  frem  said 
cemetery.  No  agreement  made  by  the  agent  will  be 
recognized  by  the  said  company  unless  reduced  to  writ- 
ing, on  the  face  of  this  contract.  No  countermands  or 
rescissions  will  be  recognized.  John  Heim,  Jr.  Aga- 
tha Heim.  Eastern  Granite  Company.  Per  G.  Sun- 
dell,  Gen.  Agent.'' 

The  defendant  presented  a  motion  to  the  court  to 
strike  out  the  second  and  third  counts  of  the  petition, 
because  the  defendants  were  residents  of   Dubuque 
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county,  and  the  said  counts  could  not  be  joined  with 
the  first  count,  and  the  defendants  could  not  be  held  to 
answer  to  the  second  and  third  counts  in  Linn  county, 
as  they  demanded  a  judgment  for  refusal  to  perform 
the  contract  and  for  damages.  The  motion  was  over- 
ruled. This  is  the  firat  ground  of  objection  to  the  rul- 
ings of  the  court  in  the  trial  of  the  case.  The  objection 
demands  but  very  brief  consideration.  It  is  possible  that 
the  petition  was  vulnerable  to  an  objection  that  it  set  out 
the  cause  of  action  in  three  counts,  when  there  should 
have  been  but  one.  All  three  of  these  counts  were  found- 
ed upon  the  written  contract.  The  contract  expressly 
provided  that  the  agreed  price  of  the  monument  should 
be  paid  at  Cedar  Rapids,  and,  under  section  2581  of  the 
Code,  action  for  the  price  was  properly  brought  in  Linn 
county.  The  fact  that  it  was  alleged  in  the  petition 
that  the  defendants  failed  to  furnish  or  designate  the 
lettering  or  verse,  or  a  copy  thereof,  to  be  inscribed  on 
the  monument,  in  no  manner  controlled  the  venue  of 
the  action. 

II.     The  defendants,  in  their  answer  to  the  peti- 
tion, sought  to  avoid  the  enforcement  of  the  contract, 

on  the  ground  that  the  agent  of  the  plain- 
**  ?^tiJn?r®'    tiflE,  who  procured  the  writing  to  be  made, 

induced  the  defendants  to  enter  into  the 
same  by  means  of  certain  false  and  fraudulent  repre- 
sentations, which  were  set  out  at  length.  The  defend- 
ants complain  because  the  court  sustained  a  motion  in 
behalf  of  the  plaintiflE  to  strike  from  the  answer  the 
alleged  fraudulent  representations.  A  careful  examin- 
ation of  these  averments,  in  connection  with  the  argu- 
ments of  counsel,  leads  us  to  the  conclusion  that  the 
ruling  of  the  court  was  correct.  It  is  unnecessary  to 
set  out  these  alleged  fraudulent  representations.  When 
all  are  taken  together,  they  do  not  constitute  such  false 
representations  as  may  be  set  up  as  a  defense  to  an  action. 
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They  are  mere  words  of  commendation,  or  puffing,  or 
what  is  sometimes  called  ** trade  talk/^ 

III.  So  far  as  the  record  before  us  shows,  the 
plaintiflE  erected  the  monument  in  all  respects  as  specified 

8. .  action  for  ^^  *^®  coutract,  exccpt  inscribing  a  verse 

KJ^nSlby     or  text  thereon.     The  court  permitted  the 
vendor.  plaintiflE  to  prove  that  the  said  inscription 

was  not  made  because  the  defendants  failed  to  furnish 
copy  for  it;  and  the  jury  was  instructed  that  it  was  the 
duty  of  the  defendants  to  furnish  the  inscription,  so 
that  it  could  be  placed  on  the  monument,  and  that,  if 
the  defendants  failed  or  refused  to  furnish  the  verse,  it 
was  the  right  of  the  plaintiflE  to  erect  the  monument 
without  the  inscription,  and  that,  under  that  state  of 
facts,- the  plaintiflE  would  be  entitled  to  recover  the  con- 
tract price,  less  the  cost  of  inscribing  a  verse  of  ordinary 
length  upon  the  monument. 

It  is  claimed  by  counsel  for  appellants  that  the  con- 
tract did  not  make  it  the  duty  of  the  defendants  to 
furnish  the  inscription.  The  contract  should  be  con- 
strued in  a  reasonable  manner.  Of  course,  the  defend- 
ants were  to  determine  that  question.  The  plaintiflE  had 
no  right  to  do  so.  And  the  contract  could  not  be 
annulled  or  rescinded  by  the  mere  failure  to  furnish  the 
inscription.  The  defendants  can  not  be  allowed  to  use 
their  own  default  as  a  reason  why  the  contract  should 
not  be  performed.  The  evidence  on  the  trial  showed 
that  the  sum  of  ten  dollars  would  be  full  compensation 
for  inscribing  an  ordinary  verse  on  the  monument,  and 
the  jury,  by  their  verdict,  deducted  that  amount  from 
the  contract  price.  The  defendants  claim  that  the  rule 
adopted  by  the  court  is  in  conflict  with  the  case  of 
Scale  Co.  v.  Beed,  52  Iowa,  307.  The  facts  of  that  case 
involve  an  entirely  diflEerent  principle,  and  the  case  is  so 
clearly  distinguishable  from  this  case  that  we  do  not 
think  it  necessary  to  consider  the  question  further. 
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IV.  It  will  be  observed  that  the  contract  provided 
that  the  inscription  on  the  monument  should  all  be  in 

German.  That  part  of  the  inscription 
*•  — !  — •  — •  which  the  plaintiflE  placed  on  the  granite 

was  in  German  words,  but  in  the  Latin 
letter.  It  is  claimed  that  this  is  not  in  compliance  with 
the  contract;  but  the  court,  as  we  think,  correctly  per- 
mitted the  plaintiflE  to  prove  that  it  was  usual  to  use  the 
Latin  letter  in  German  inscriptions  on  granite  monu- 
ments. 

V.  Numerous  other  objectionsto  rulings  of  the  court 
are  presented  in  argument,  which  we  do  not  think  of 
suflScient  importance  to  require  separate  consideration 
or  special  mention.  A  full  consideration  of  the  whole 
record  shows  that  the  case  was  fairly  tried,  and  that. a 
just  result  was  attained.  The  whole  defense  appears  to 
us  to  be  an  assault  upon  a  valid  contract,  which  wais 
fully  performed  by  the  plaintiff,  except  in  the  imma- 
terial matter  of  part  of  the  inscription,  which  was  not 
made  because  the  defendants  did  not  furnish  the  words 
they  desired  to  be  placed  upon  the  monument.  The 
judgment  of  the  superior  court  is  affibmed. 


J.   A.  Habvey,  Appellant,    v.   W.   M.    McFabland, 
Secretary  of  State,  Appellee. 

Mandamus:  pttbuc  officers:  acts  without  the  scope  of  office. 
Mandamus  will  not  lie  to  compel  the  secretary  of  state  to  famish 
on  application  a  copy  of  an  alleged  amendment  to  the  state  consti- 
tution,  and  certify  the  same  to  be  a  part  of  said  constitution,  not- 
withstanding the  decision  of  the  supreme  court  that  such  amendment 
was  not  legally  adopted. 

Appeal  from  Folk  District  Court. — Hon.  W.  F.  Conbad, 

Judge. 

Monday,  Januaby  22, 1894. 
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This  is  an  action  of  mandamus  to  compel  the 
defendtint,  who  is  secretary  of  state,  to  furnish  the 
plaintiff  with  a  certified  copy  of  the  constitution  of  the 
state,  and  to  include  in  said  copy  an  alleged  amend- 
ment to  the  constitution,  which  it  is  claimed  was 
adopted,  and  made  part  of  that  instrument,  in  the 
year  1882.  The  defendant?  refused  to  certify  the 
alleged  amendment  as  part  of  the  constitution.  A 
trial  was  had  in  the  district  court,  and  the  application 
for  a  writ  of  mandamus  was  refused,  and  the  plaintiff 
appeals. 

A.  J,  Baker,  Nourse  <&  Nourse,  and  J.  A.  Harvey, 
for  appellant. 

Cole,  McVey  <&  Cheshire  and  W.  M.  McFarland, 
for  appellee. 

RoTHROCK,  J. — It  will  be  understood  that  the  mat- 
ter of  contention  involves  the  validity  of  what  was  at 
one  time  known  as  the  'Prohibitory  Amendment  to  the 
Constitution,'^  and  which  this  court  determined  in  the 
case  of  ^^Koehler  v.  Hill,  60  Iowa,  543,  was  not  a  part 
of  the  constitution,  because  it  was  not  legally  adopted. 
The  object  and  purpose  for  making  the  demand  of 
the  defendant  for  a  certified  copy  of  the  constitution  is 
stated  in  the  petition  in  the  following  language: 

"Plaintiff  further  states  that  the  Iowa  State  Tem- 
perance Alliance  is  a  corporation  existing  under  the 
laws  of  the  state  of  Iowa ;  that  one  object  of  said  cor- 
poration is  to  disseminate  among  the  people  of  the 
state  temperance  literature,  and  information  as  to  the 
laws  for  the  suppression  of  intemperance ;  that  to  that 
end  said  corporation,  at  its  annual  meeting  in  March, 
1891,  resolved  to  have  compiled  and  published,  for 
distribution  among  the  people,  all  the  constitutional 
and  statutory  provisions  in  force  in  the  state  of  Iowa 
relating  to  the  sale  of  intoxicating  liquors,  and  that 
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plaintiflE  has  been  employed,  for  a  compensation  to  be 
paid  him,  to  compile  said  constitution  and  laws  touch- 
ing said  subject,  and  to  annotate  the  same  in  such  man- 
ner as  to  impart  verity  thereto ;  that  said  amendment, 
being  a  part  of  the  constitution  of  the  state  of  Iowa, 
became,  and  is,  a  necessary  part  of  such  publication ; 
that  the  same  is  on  file  and  of  record  in  the  office  of 
the  secretary  of  state,  of  the  state  of  Iowa;  that  the 
defendant  is  such  secretary  of  state,  and  the  legal  cus- 
todian thereof,  and  of  the  proclamation  of  the  governor 
declaring  the  same  to  be  a  part  of  the  constitution, 
and  that  the  defendant,  as  such  secretary,  is  authorized 
to  so  certify,  and  under  the  law  it  is  his  duty  to  so 
certify,  when  requested  by  a  citizen  of  the  state,  and 
his  fee  for  so  doing  tendered  him ;  that  in  no  other 
way  can  it  be  made  to  appear  authoritatively,  in  the 
compilation  which  the  plaintiflE  has,  as  aforesaid,  been 
employed  to  prepare,  that  said  provision  is  a  part  of 
the  constitution  of  the  state  of  Iowa.     The  plaintiflE 
further  states  that  prior  to  the  commencement  of  this 
action,  he  applied  to  the  defendant,  as  such  secretary 
of  state,  for  a  certified  copy  of  the  constitution  so  as 
aforesaid  amended ;  that  he  made  a  demand  of  him  for 
such  certification  of  the  constitution,  including  all  the 
amendments  thereto,  but  that  he  refused,  and  still 
refuses,  to  insert  therein,  or  include  and  certify  as  a 
part  of  said  constitution,  the  said  section  26  of  article 
1  of  said  constitution,  assuming,  claiming  and  pretend- 
ing, as  a  reason  therefor,  and  in  justification  of  his 
refusal,  that  said  section  26  is  not  a  part  of  the  consti- 
tution of  the  state  of  Iowa.    PlaintiflE  says  that  by 
reason  of  such  refusal  by  the  defendant  he  (the  plain- 
tiflE) is  hindered  and  prevented  from  performing  and 
fulfilling  his  said  contract  with  the  Iowa  State  Tem- 
perance Alliance,   and  is  damaged,  and  may  suflEer 
further  damage,  by  reason  of  said  refusal.    And  plain- 
tiff says  that  he  has  no  other  plaiu;  speedy  qt  ^dec^uat^ 
Vol.  89— 45 
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remedy,  and  therefore  he  brings  this  action,  and  prays 
the  court  to  grant  a  peremptory  writ  of  mandamus^ 
commanding  the  defendant,  as  such  secretary  of  state, 
to  forthwith  give  to  the  plaintiflE  a  duly  and  properly 
certified  copy  of  the  constitution  of  the  state  of  Iowa, 
as  amended,  including  section  26  of  article  1  thereof, 
so  as  aforesaid  proposed,  referred,  agreed  to  and  sub- 
mitted, and  ratified  by  the  people  at  said  special 
election  on  the  twenty-seventh  day  of  June,  1882,  and 
that  he  may  recover  his  costs  herein  expended.'' 

The  ground  upon  which  the  defendant  refused  to 
comply  with  the  demand  of  the  plaintiff  is  stated  in 
the  answer  in  these  words:  *^The  defendant  also 
admits  that  he  refused  to  so  certify  said  amendment 
in  manner  and  form  as  demanded  by  the  plaintiff,  and 
for  the  reason  that  the  supreme  court  of  the  state  of 
Iowa  has  heretofore  adjudged  and  decided  that  the 
same  was  not  legally  adopted,  and  made  a  part  of  the 
constitution  of  the  state  of  Iowa.'' 

It  will  be  observed  that  the  defendant  did  not  refuse 
to  make  a  copy  of  the  alleged  amendment  and  certify 
that  it  was  a  copy  of  a  public  record  in  his  oflBce,  with- 
out determining  its  legal  effect.  The  plaintiff  demanded 
more  than  this.  He  insisted  in  the  court  below,  and 
claims  now,  that  it  was  the  duty  of  the  defendant  to 
certify  the  amendment  as  part  of  the  constitution  of 
the  state,  notwithstanding  it  had  been  decided  by  this 
court  that  the  same  was  no  part  of  the  constitution. 
It  quite  plainly  appears  from  the  whole  record  in 
the  case  that  the  object  in  making  the  demand 
was  to  review,  and  again  present,  the  question  of 
the  validity  of  the  so-called  "amendment"  in  the 
courts.  The  plaintiff,  in  quite  a  voluminous  printed 
argument  in  this  court,  presents  the  whole  controversy 
anew.  At  the  very  outset  of  the  argument,  it  is  stated 
that  the  issue  made  by  the  defendant  *  ^brings  anew 
before  the  court  the  question  whether  section  26  of 
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article  1  [the  prohibitory  amendment],  is  part  of  the 
constitution.'' 

It  is  provided  by  section  3706  of  the  Code  that 
^ 'every  officer  having  the  custody  of  a  public  record  or 
writing  is  bound  to  give  any  person  on  demand  a  certi- 
fied copy  thereof  on  payment  of  the  legal  fees  therefor. '' 
It  may  be  that  under  this  section  of  the  statute  the 
defendant  can  be  required  to  certify  a  copy  of  any 
record  in  his  office,  and  identify  it.  But  that  is  a  mere 
ministerial  act.  He  can  not  be  compelled  to  decide  as  to 
the  legal  effect  of  any  of  the  records  in  his  custody.  The 
defendant  is  just  as  much  bound  by  the  decision  of  this 
court  that  the  alleged  amendment  was  not  legally  adopted 
as  any  other  public  officer  or  citizen  of  the  state.  The 
plaintiff,  in  effect,  demanded  tliat  the  defendant  should 
determine  that  the  said  amendment  was  in  force,  not- 
withstanding the  decision  of  this  court.  It  is  so  plain 
as  to  require  no  argument  that  a  mere  ministerial 
officer  is  clothed  with  no  such  authority^  But  suppose 
that  the  defendant  had  complied  with  the  plaintiff's 
request.  His  decision  would  have  been  an  attempt  to 
overrule  a  solemn  adjudication  of  the  highest  court  in 
the  state,  and  would  have  been  of  no  possible  advantage 
to  the  plaintiff,  or  to  the  Alliance  which  he  represents. 
It  is  true  he  could  have  published  it,  and  circulated  it 
among  the  people  of  the  state,  claiming  it  was  part  of 
the  constitution,  but  that  act  would  not  make  it  part  of 
the  constitution,  and  it  would  have  no  effect,  except, 
possibly,  to  deceive  some  of  them,  and  lead  them  to 
believe  that  the  said  amendment  was  legally  adopted. 
These  observations,  it  appears  to  us,  demonstrate  that 
the  plaintiff  had  no  right  to  require  such  a  certificate  as 
he  demanded,  and  that  this  action  of  mandamus  can 
not  be  maintained. 

The  judgment  of  the  district  court  is  affibmed. 


89    706 
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B.  L.  Manwell,  Appellee,  v.  Buelington,  Cedar  Rapids 
&  Northern  Railway  Company,  Appellant. 

1.  Pleading:  answering  attkr  demurreb:  waiver  op  errors. 
The  right  to  a  review,  in  the  supreme  court,  of  errors  committed  bj 
the  district  court  in  overruling  a  demurrer  to  the  plaintiff's  petition 
is  waived  by  the  filing  of  an.answer. 

2.    :    FAILURE  TO  ATTACK  DEFECTIVE  PETITION:  WAIVER.      Although 

a  petition  be  so  defective  as  not  to  present  a  cause  of  action,  if  its 
sufficiency  is  not  attacked  by  demurrer,  its  defects  will  be  deemed 
waived,  and  the  plaintiff  will  be  entitled  to  recover  upon  proof  of  the 
facts  alleged. 


Appeal  from  Benton  District  Court— "Rois^.  L.  G. 
KiNNE,  Judge. 

Monday,  January  22,  1894. 

Action  for  damages  to  the  plaintiflE's  team  on  the 
defendant's  right  of  way.  There  was  a  judgment  for 
the  plaintiff,  and  the  defendant  appeals. — Affirmed. 

J.  C.  Leonard  and  S,  K,  Tracy  ^  for  appellant. 

JB.  M.  Sharon,  for  appellee. 

Granger,  C.  J. — This  ease  was  once  before  in 
this  court,  and  is  reported  in  80  Iowa,  662.  On  that 
appeal  some  questions  were  determined  that  affect  the 
consideration  of  the  case  at  this  time,  the  issues  on  the 
two  appeals  being  the  same.  The  pleading  for  the 
plaintiff,  on  which  issue,  was  joined,  is  a  substituted 
petition.  The  principal  facts  alleged  are  that  the  plain- 
tiff was  the  owner  of  a  pair  of  mares  running  at  large, 
which  escaped  onto  the  right  of  way  of  the  defendant 
through  an  open  gate  in  the  fence  inclosing  the  right 
of  way,  and  while  there  they  were  frightened  by  a  pass- 
ing train^  pnd  ran  mto  a  barbed  wir§  fence  ftlong  the 
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right  of  way,  and  were  injured.  The  particular  acts  of 
the  defendant  on  which  recovery  is  sought,  and  the 
only  ones,  are  that  it  '^neglected  to  close  said  gate,  and 
failed  to  maintain  a  fence,  as  required  by  section  1289' ' 
of  the  Code. 

I.    At  the  last  trial  in  the  district  court  the  cause 
was  submitted  to  the  court  without  a  jury,  upon  a  stip- 
ulation for  a  finding  of  facts  and  conclu- 
'  swerinS^ifter'  sious  of  law.     Many  of  these  conclusions, 
waiver  of  er-   m  vicw  of  the  qucstions  argued  and  our 

Ton.  ,  *  ^  " 

conclusions,  are  not  important  to  be  set 
out.  The  following  are  among  the  findings  of  fact: 
^^ Second,  that,  at  the  place  where  the  plaintiff's  horses 
entered  the  defendant's  right  of  way,  it  had  the  right 
to  fence  its  right  of  way,  and  had  fenced  it;  third,  that 
said  horses  of  the  plaintiflE  entered  said  right  of  way 
through  a  gate  which  had  been  left  open  by  some  one 
unknown;  fourth,  that  said  horses  were  running  at 
large,  and  not  under  the  control  of  the  owner,  at  the 
time  they  entered  on  said  right  of  way,  and  escaped 
thereon  through  and  by  reason  of  said  open  gate;  fijlh, 
that,  while  on  said  right  of  way,  one  of  the  defendant's 
trains  of  cars  frightened  them,  by  reason  of  which 
fright  said  horses  ran  into  a  barbed  wire  fence  which 
inclosed  said  right  of  way.'^  As  a  conclusion  of  law, 
the  court  found  the  defendant  liable. 

It  will  be  well  to  next  notice  the  condition  of  the 
record  as  to  the  formation  of  the  issues.  To  the  sub- 
stituted petition  there  was  a  demurrer  upon  two 
grounds,  the  court  sustaining  it  as  to  the  first,  and 
overruling  it  as  to  the  second.  This  was  followed  by  a 
motion  to  strike  from  the  petition,  which  was  overruled, 
and  this  by  another  demurrer,  which  was  also  over- 
ruled. The  defendant  then  took  issue  by  answer, 
after  which  came  the  stipulation  and  trial.  The 
defendant  now  urges,  in  argument,  that  the  dis- 
trict court  erred  in  its  rulings  on  both   demurrers 
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and  the  motion  to  strike.  The  questions  presented  can 
not  be  considered.  K  there  were  errors  in  the  ruling 
referred  to,  they  were  waived  by  the  filing  of  an  answer. 
Of  the  many  holdings  to  this  eflEect,  we  will  cite  but  a 
few.  See  Mann  v.  Taylor y  78  Iowa,  355;  Ida  Co.  v. 
Woods  J  79  Iowa,  148;  Bandolf  v.  Totm  of  Bloomfield, 
77  Iowa,  50;  Pimphrey  v.  Walker,  71  Iowa,  383;  West- 
phal  V.  Henney^  49  Iowa,  542 ;  Tootle  v.  Phamix  Insu- 
rance Co.  J  62  Iowa,  362;  Smith  v.  Powell^  55  Iowa,  215. 
II.  The  defendant  quotes  the  second  and  third 
findings  of  fact,  and  urges  that  their  legal  effect  is  to 

^ .  f^,o„  to  ontitle  it  to  a  reversal,  and  an  order  for  a 

i^tiSSJ^*"   judgment  in  its  favor.     The  argument 
waiver.  ^j^^^^  dcals  with  the  suflSciency  of  the  peti- 

tion in  not  pleading  facts  showing  negligence  or  a 
want  of  fence.  It  should  be  understood  that,  with  the 
condition  of  the  record,  we  do  not  go  to  the  petition  to 
know  if  it  states  a  cause  of  action,  for  wherein  it  may 
be  defective  in  that  respect  the  defect  is  waived  by  a 
failure  to  test  its  sufficiency  by  demurrer.  These  par- 
ticular objections  to  the  petition  were  not  presented  in 
the  demurrers  referred  to  in  the  other  division  of  the 
opinion,  and,  if  it  should  be>conceded  that  they  consti- 
tute material  defects,  they  must  now  be  treated  as 
waived,  and  the  petition  as  stating,  for  the  purposes  of 
the  case,  a  cause  of  action.  Frentress  v.  Mohley^  10 
Iowa,  450.  In  that  case  it  is  said:  '^The  defendant, 
having  taken  issue  upon  the  allegations  of  the  petition, 
admitted  thereby  that  they  constituted  a  cause  of 
action.  ^^  It  has  been  repeatedly  held  that  defects  in  a 
pleading  are  waived  by  a  failure  to  attack  the  same  by 
motion  or  demurrer.  See  Brockert  v.  Cent.  la.  Railway 
Co. J  82  Iowa,  370,  as  directly  in  point;  and  Linden  v. 
Green,  81  Iowa,  365. 

It  is  to  be  understood,  then,  that  a  recovery  could 
be  had  on  the  averments  of  the  petition  if  sustained  by 
the  proofs.    To  waive  the  pleading  of  a  material  fact 
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is  to  consent  that  it  need  not  be  established  as  a  condi- 
tion precedent  to  a  right  of  recovery.  As  we  have  said, 
the  only  facts  pleaded  against  the  defendant  are  that  it 
neglected  to  close  the  gate,  and  failed  to  maintain  a 
fence.  The  court,  in  its  findings,  adhered  to  the  issues, 
and  found  that  it  had  fenced  its  line,  and  that  a  gate 
therein  had  been  left  open  by  ''some  one  unknown,'' 
through  which  the  horses  entered  onto  the  right  of  way. 
The  court  must  have  found  the  defendant  liable  because 
of  a  neglect  to  close  the  gate  after  it  was,  by  some  one, 
left  open,  and  that  is  the  precise  ground  upon  which 
recovery  was  sought.  It  is  not  for  us  to  say  whether  or 
not,  in  law,  it  is  sufficient,  as  we  are  urged  to  do,  for  it  is 
now  too  late  to  present  the  question.  The  defect,  if 
any,  is  waived.  The  evidence  is  not  in  the  record,  and 
we  assume  the  facts,  as  found,  to  have  support.  Under 
the  issues,  if  it  appeared  that  the  horses  were  injured 
because  of  the  defendant's  neglect  to  close  the  gate,  it 
became  liable.  The  pleadings  concede  an  obligation 
on  the  part  of  the  defendant  to  look  after  the  gate,  or, 
in  other  words,  they  admit  its  liability  for  a  neglect  to 
close  it.  The  trial  was  to  determine  the  fact.  The  dis- 
trict court,  in  its  conclusions  of  law,  omits  any  finding 
as  to  legal  liability  of  the  defendant  to  keep  the  gate 
closed,  treating  it  as  a  proposition  not  involved  in  the 
case  under  the  issues.  In  fact,  the  proposition  does 
not  seem  to  have  been  one  of  contention  in  the  district 
court.  Under  the  issues  and  the  facts  as  found,  the 
defendant  was  clearly  liable.  The  proposition  of  the 
liablity  of  the  defendant  for  a  neglect  to  close  the  gate 
is  more  elaborately  argued  under  an  assignment  of  error 
in  the  refusal  of  the  court  to  sustain  a  motion  to  vacate 
its  judgment.  The  foregoing  considerations  are  decisive 
of  that  branch  of  the  argument,  and  it  calls  for  no  fur- 
ther attention. 

The  judgment  is  affibmed. 


SUPPLEMENT. 


Shaw  &  Sohoonoveb,   Appellees,    v.  John   Jacobs, 

Appellant. 

1.  Bank  Oheoks:  nn)OBSEHENT  in  blank:  effeot  of:  custom. 
Where  a  check  upon  a  bank,  drawn  in  favor  of  a  payee  named  or 
bearer,  was  indorsed  in  blank  by  the  payee,  and  delivered  by  him  to 
the  bank  where  he  did  business,  which  gave  him  credit  therefor, 
held,  that  the  title  to  the  check  passed  to  the  bank,  according  to  the 
law  merchant,  and  that  evidence  to  the  effect  that  it  is  the  custom  of 
bankers,  when  a  check  is  drawn  upon  one  bank  and  presented  to 
another,  to  give  credit  for  the  check,  but  that  such  credit  is  treated 
as  a  receipt  merely,  and  not  as  payment,  is  not  admissible  to  nega- 
tive the  ownership  of  the  check  by  the  bank  receiving  it. 

2.    :    SIGNATURE  OF  INDORSES:     GENUINENESS:     EVIDENCE.      In    an 

action  upon  a  check  by  the  indorsee  of  the  payee  against  the  drawer, 
evidence  as  to  the  genuineness  of  the  signature  of  the  payee  in  the 
indorsement  is  properly  excluded,  where  the  payee  has  not  denied  the 
genuineness  of  his  signature  in  writing,  under  oath,  as  provided  by 
section  2730  of  the  Code. 

3.  Sales:  fraud:  evidence.  In  an  action  upon  a  check  given  for 
hogs,  it  was  shown  that  the  payee  warranted  the  hogs  to  be  sound, 
but  that  some  of  them  died  soon  after  their  removal  from  the  payee's 
yard  to  that  of  the  drawer.  It  was  not  shown  that  the  hogs  were 
infected  when  sold,  nor  of  what  disease  they  died,  nor  that  the  payee 
knew  that  the  hogs  were  diseased  at  the  time  of  the  sale.  Held,  that 
there  was  no  evidence  to  submit  to  the  jury  upon  the  question  of 
fraud  in  the  sale  of  the  hogs. 

UPON  rehearing. 

Pleading :  genuineness  of  signature  to  written  instrument:  evi- 
dence. The  genuineness  of  a  signature  to  a  written  instrument  may 
be  put  in  issue  by  a  denial,  under  oath,  by  a  party  other  than  the 
person  whose  signature  it  purports  to  be,  and  the  burden  of  proof  as 
to  Buoh  issue  will  be  upon  the  party  making  the  denial. 

(713; 
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Appeal  from  Jones  District  Court. — Hon.  J.  H.  Pkes- 
TON,  Judge. 

Tuesday,  May  23,  1893. 

Action  to  recover  the  amount  of  a  check  drawn  by 
the  defendant.  After  the  evidence  on  the  part  of  the 
defendant  had  been  submitted,  the  court  directed  a 
verdict  for  the  plaintiflEs,  and  rendered  judgment  for 
the  amount  of  the  verdict,  which  was  returned  as 
ordered.     The  defendant  appeals. — Affirmed, 

Sheean  <&  McCam  and  M.  W.  Herrickf  for  appel- 
lant. 

Bemley  <&  Eranbrachy  for  appellees. 

Robinson,   C.  J. — The  check   upon  which   this 
action  is  founded  is  as  follows: 
*'$362.68.  ''MoNTiCELLO,  Iowa,  Oct.  17, 1890. 

"G.  W.  <&  G.  L.  Lovell,  Bankers: 

**Pay  Osborn  Brothers,  or  bearer,  three  hundred 
sixty-two,  68-100  dollars. 

^'JoHN  Jacobs.^' 

The  petition  alleges  that  the  payees  of  the  check, 
in  the  usual  course  of  business,  transferred  it  to  the 
plaintiffs  by  writing  thereon  '^Osborn  Brothers ;''  that 
it  was  forwarded  through  a  bank  in  Dubuque  to  a  bank 
in  Monticello,  which  presented  it  to  Q-.  W.  &  G.  L. 
Lovell  for  payment,  but  that  payment  was  refused  for 
the  reason  that  the  defendant  had  ordered  that  pay- 
ment be  not  made ;  and  that  the  check  was  then  duly 
protested. 

The  answer  alleges  that  the  check  was  given  to 
pay  the  purchase  price  of  one  hundred  and  twenty-five 
young  hogs  which  were  sold  by  Osborn  Brothers  to  the 
defendant;  that,  to  induce  him  to  purchase  the  hogs. 
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Osborn  Brothers  fraudulently  and  falsely  stated  that 
said  hogs  were  perfectly  sound  and  free  from  all  dis- 
ease, and  warranted  them  to  be  so,  well  knowing  at  the 
time  that  they  were  not  sound  and  free  from  disease; 
that  the  defendant  relied  upon  such  statements  and 
warranty  in  making  the  purchase,  and  believed  such 
statements  to  be  true;  that  the  hogs  were  not  as  rep- 
resented and  warranted,  but  at  that  time  were  infected 
with  a  fatal  disease,  which  caused  the  death  of  one  hun- 
dred and  eighteen  of  the  hogs  purchased,  and  rendered 
the  remaining  ones  worthless,  by  reason  of  which  there 
was  a  total  failure  of  consideration  for  the  check. 
Damages  [to  other  hogs  of  the  defendant,  and  for  ser- 
vices rendered  and  medicines  used  in  attempting  to 
cure  the  hogs,  to  the  amount  of  three  hundred  and 
fifteen  dollars,  are  also  alleged.  The  answer  denies 
that  the  plaintiflEs  are  now  the  owners  of  the  check,  and 
avers  that  this  action  is  brought  for  the  benefit  of 
Osborn  Brothers,  who  are  the  sole  parties  in  interest, 
for  the  purpose  of  avoiding  the  defense  pleaded. 

I.    On  the  trial,  the  plaintiflEs  introduced  in  evi- 
dence the  check,  the  indorsement  thereon,  and  the 

certificate  of  protest,   and  rested.     The 

'  indoriiement*    defendant  then  oflEered  testimony  which 

f^oi:  oua'     showed  that  the  check  was  given  for  hogs, 

as  alleged  in  the  answer.  That  while  he 
was  negotiating  for  them  he  told  one  of  the  Osboms 
that  he  would  not  have  diseased  hogs  on  his  place  for  one 
thousand  dollars,  and  that  Osborn  said:  ^*They  are 
just  as  sound  as  any  hogs  could  be.  We  have  had 
them  for  some  time,  and  they  eat  well  and  do  well.'' 
That  he  also  said:  **I  warrant  every  pig  to  be  as 
sound  as  any  pig  you  ever  had  on  your  place."  That 
the  price  was  then  agreed  upon,  and  the  hogs  purchased 
were  selected  from  a  large  number  in  the  yard  where 
they  were  kept.  That  the  purchase  was  made  Wednes- 
day,  and  the  hogs  were  received  by  him  the  next  Satur- 
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day.  That  they  began  to  die,  and  many  of  them  were 
dead  on  the  next  Wednesday,  and  that,  of  the  one  hun-  * 
dred  and  twenty-five  purchased  of  the  Osboms,  one 
hundred  and  eighteen  died  within  three  weeks  from  the 
time  they  were  received.  That  twenty-three  of  his  hogs 
not  obtained  from  the  Osborns  also  died,  and  that  he 
incurred  expense  and  performed  labor  in  caring  for  the 
diseased  hogs.  The  evidence  on  that  branch  of  the 
case  would  have  authorized  the  jury  to  find  that  there 
was  a  total  failure  of  consideration  for  the  check.  No 
witnesses  testified  for  the  plaintiffs  in  regard  to  their 
ownership  of  it,  but  the  defendant  stated  that  he  had  a 
conversation  with  Mr.  Schoonover  in  which  the  latter 
was  asked  why  he  did  not  return  the  check  to  the 
Osborns,  and  answered:  "I  did  try  to  return  it,  but 
they  wouldn't  take  it  back,"  and  *'I  don't  know 
whether  they  are  worth  anything,  but  we  are  secured 
by  their  father."  In  regard  to  obtaining  the  check, 
Mr.  Schoonover  said:  ^^Osborn  came  in  after  banking 
hours,  threw  down  the  check  and  asked,  'How  is 
that!' "  Schoonover  looked  at  it,  and  said,  ''All 
right,"  and  gave  credit  for  it.  When  payment  of  the 
check  was  refused  by  the  persons  on  whom  it  was 
drawn,  the  cashier  of  the  MonticeUo  bank,  to  which  it 
had  been  sent  for  collection,  informed  Schoonover  by 
telephone  of  the  fact.  In  response  the  latter  said: 
^'Well,  what  have  I  got  to  do  about  it!"  The  Osboms 
transacted  their  banking  business  with  the  plaintiffs, 
but  refused  to  take  up  the  check  until  an  attempt 
should  be  made  to  collect  it  by  suit. 

The  defendant  admits,  in  effect,  that,  if  the  plain- 
tiffs are  innocent  purchasers  of  the  check  for  value,  they 
are  entitled  to  recover  its  amount,  but  he  insists  that  in 
law  they  are  presumed  to  have  taken  it  for  collection 
only,  with  the  right  to  return  it  when  payment  was 
refused.  For  the  purpose  of  showing  that  such  a  pre- 
sumption is  authorized,  he  offered  to  prove  by  two 
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experienced  bankers  of  Jones  county  that,  by  general 
custom  of  bankers  in  that  county  and  elsewhere,  a  check 
drawn  on  one  bank,  when  presented  to  another  by  one 
of  its  customers,  was  passed  to  his  credit,  but  that  the 
credit  so  given  was  treated  as  a  receipt  for  the  check, 
and  not  as  a  payment.  The  oflEered  evidence  was 
rejected.  The  appellant  insists  that  it  should  have  been 
received,  and  cites  numerous  authorities  to  show  that, 
in  the  absence  of  a  special  agreement,  when  a  bank 
receives  from  a  depositor  a  check  upon  another  bank 
for  collection,  if,  without  fault  on  the  part  of  the 
bank  receiving  it,  the  collection  is  not  made,  that  bank 
has  the  right  to  return  the  check,  and  cancel  the  credit 
for  it  which  was  given  to  the  depositor.  The  custom 
which  the  defendant  sought  to  prove  would  not  have 
affected  the  right  of  the  plaintiffs  to  stand  upon  their 
agreement  with  Osborn  Brothers.  That  was  shown  by 
the  check  and  the  indorsement  thereon  set  out  in  the 
petition.  The  check  is  in  form  a  negotiable  instrument. 
The  transfer  of  such  checks  is  governed  in  most  respects 
by  the  rules  applicable  to  negotiable  promissory  notes. 
Tied.  Com.  Paper,  sec.  440;  2  Pars.,  Notes  and  Bills,  57 
et  seq.  Notwithstanding  the  fact  that  the  check  in  suit 
is  payable  to  bearer,  it  was  transferred  by  an  indorse- 
ment in  blank.  By  so  indorsing  it,  the  payees  assumed 
the  same  liability  they  would  have  been  under  by  such 
an  indorsement,  had  the  check  been  made  payable  to 
order.  Tied.  Com.  Paper,  sees.  257a,  270;  Bigelow  v.  Col- 
ton,  13  Gray,  309 ;  Smith  v.  Bawson,  61  Ga.  208 ;  Johnson 
V.  Mitchell,  50  Tex.  212 ;  1  Morse  on  Banks  and  Banking, 
sec.  391 ;  Story,  Prom.  Notes,  sec.  132.  The  eflfect  of  the 
blank  indoreement  of  a  negotiable  instrument,  includ- 
ing delivery,  is  to  transfer  the  title  to  such  instrument 
to  the  indorsee,  and  the  presumption,  in  the  absence  of 
a  showing  to  the  contrary,  is  that  it  was  for  a  valuable 
consideration.  Tied.  Com.  Paper,  sec.  256.  The  effect 
pf  the  indorsement  in  question  was  to  transfer  to  the 
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plaintiflEs  the  title  to  the  check,  not  merely  to  enable 
them  to  collect  it,  but  for  all  purposes.  That  such  was 
the  intent  of  the  parties  is  shown  to  some  extent  by  the 
fact  that  credit  was  given  to  Osborn  Brothers  for  the 
check.  In  the  absence  of  evidence  that  the  giving  of 
credit  was  only  for  the  purpose  of  keeping  a  record  of 
the  check,  a  matter  of  bookkeeping,  we  must  presume 
that  it  was  intended  as  a  payment.  The  custom  of 
banks,  upon  which  the  defendant  relies,  could  not  have 
controlled  the  agreement  of  the  parties  as  shown  by  the 
indorsement,  and  evidence  to  prove  it  was,  therefore, 
properly  rejected.  The  claim  that  the  plaintiffs  are  not 
the  owners  of  the  check  is  not  supported  by  the  evi- 
dence. 

II.  A  witness  for  the  defendant  testified  that  the 

indorsement  on  the  check  was,  in  his  opinion,  in  the 

2 ;  Bigaature  haudwritiug  of  one  of  the  plaintiffs.     On 

glnSfneneas:    cross-examiuatiou  the  witness  stated  that 
evidence.        j^^  ^^  ^^^  much  acquainted  with  the 

handwriting  of  Osborn  Brothers,  and  would  not  attempt 
to  identify  it,  and  that  he  would  not  say  the  indorse- 
ment was  not  in  the  handwriting  of  one  of  the  Osborns. 
There  was  no  attempt  to  show  that  the  indorsement  was 
made  without  due  authority,  and  the  evidence  on  that 
point  would  have  been  entitled  to  but  little  weight,  had 
it  been  competent  and  material.  It  was  immaterial, 
however,  for  the  reason  that  the  party  whose  signature 
the  indorsement  purported  to  be  did  not  deny  it  in 
writing  under  oath.  For  that  reason  it  was  the  duty  of 
the  court  to  treat  it  as  genuine  and  admitted.  Code, 
sec.  2730;  Robinson  v.  Lair,  31  Iowa,  10. 

III.  It  is  said  the  jury  might  have  found  from  the 
evidence  that  the  check  was  procured  from  the  defend- 
ant by  fraud  on  the  part  of  Osborn  Broth- 

'*  f^^Ace.*^"*'   ers,   and  that    the  burden  was    on    the 

plaintiffs  to  show  that  they  procured  it  for 

a  valuable  consideration,  without  notice  of  the  fraud. 

But  the  record  does  not  contain  evidence  which  would 
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have  authorized  the  jury  to  find  that  the  fraud  alleged 
had  been  proven .  The  evidence  fails  to  show  with  what 
disease  the  hogs  died.  It  does  not  show  that  they  were 
infected  when  sold.  It  is  shown  that,  about  the  time 
the  sale  was  made,  there  were  some  dead  hogs  in  the 
yard  where  those  sold  were  kept,  and  that  some  of  them 
died  soon  after  they  were  removed  from  it.  But  it  is 
not  certain  whether  the  dead  hogs  in  the  yard  specified 
died  before  or  after  the  purchase  was  made,  and,  if  it  be 
conceded  that  the  hogs  in  controversy  were  diseased 
when  sold,  it  is  not  shown  that  Osborn  Brothers  knew 
that  fact  at  the  time  of  the  sale. 

We  conclude  that  the  evidence  was  not  sufficient  to 
authorize  a  verdict  for  the  defendant,  and  that  the 
action  of  the  court  in  directing  a  verdict  for  the  plain- 
tifE  was  right.    The  judgment  is  affibmed. 

opinion  upon  beheabing. 

Wednesday,  Ootobeb  18, 1893. 

By  the  Coubt. — In  a  petition  for  rehearing,  the 
appellant  urges  several  objections  to  the  opinion  here- 
tofore filed  in  this  case,  one  of  which  demands  notice. 

It  is  said  that  the  statement  of  the  opinion  that,  as 
the  signature  which  appeared  to  be  indorsed  on  the 
check  was  not  denied  in  writing,  under  oath,  by  the 
party  whose  signature  it  purported  to  be,  it  was  the 
duty  of  the  court  to  treat  it  as  genuine  and  admitted, 
is  erroneous.  The  answer  does  not  deny  specifically 
the  genuineness  of  the  signature,  but  avers  that  the 
check  was  delivered  to  the  plaintiflEs  for  the  sole  pur- 
pose of  collecting  it.  There  is  a  denial  of  some  of  the 
matters  alleged  in  the  petition,  although  it  is  at  least 
doubtful  if  the  genuineness  of  the  indorsement  is  made 
an  issue.  We  find,  however,  on  further  examination 
of  the  record,  that  the  district  court,  in  a  ruling  on  the 
admission    of   testimony,    treated   the   signature    as 
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denied.  It  is  the  well  settled  rule  that  the  genuineness 
of  such  a  signature  may  be  placed  in  issue  by  a  denial 
not  made  by  the  person  whose  signature  it  purports  to 
be,  and  that  in  such  cases  the  burden  of  proof  as  to 
that  issue  is  upon  the  party  making  the  denial.  There- 
fore, evidence  to  show  that  the  signature  in  question 
was  not  genuine  was  material.  The  error  of  the  opin- 
ion, in  assuming  that  it  was  not,  does  not  affect  the 
result  in  this  court,  however,  for  the  reason  that  the 
evidence  submitted  was  not  suflBcient  to  authorize  a 
finding  that  the  signature  was  not  genuine. 

Other  questions  discussed  in  the  petition  for  re- 
hearing were  so  treated  in  the  opinion  that  we  do  not 
deem  it  necessary  to  notice  them  further.  The  petition 
for  rehearing  is  overruled. 


Wld         DeGraff,  Vbieling   &   Company,  Appellants,  v.  P. 
"^-^1  Wickham  et  al..  Appellees. 
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r^Tm  1-  Contract:  liquidated  damages:  evidence.    Where  a  contract  for 

I  j^l  290  ^Q  erection  of  a  house  provided  that  if  the  builder  "should  fail  to 

^ — jTt  comply  with  the  terms  of  this  contract  which  relates  to  the  time 

137     100^  within  which  said  work  or  parts  thereof  are  to  be  completed/'  he 

should  **forfeit  ten  dollars  j>er  diem  for  each  and  every  day  thereafter, 
until  the  completion  of  the  work,"  which  sum  the  owner  was  author- 
ized to  deduct  from  any  moneys  due  the  builder,  and  if  such  amount 
should  not  be  due  the  latter,  the  builder  agreed  to  pay  the  same,  and 
there  was  no  evidence  as  to  the  cost  of  said  house,  nor  of  its  rental 
value,  held,  that  the  sum  named  must  be  construed  as  liquidated 
damages. 


2.  :  :  intention:    burden  op  proof.    In  such  case  the 

burden  of  proof  upon  the  question  of  the  rental  value  of  said  premises 
is  upon  the  party  contending  that  said  provision  in  the  contract 
should  be  construed  as  a  penalty. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  H.  E. 
Deemeb,  Judge. 

Tuesday,  May  24, 1892, 
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Action  for  judgment  on  an  account  and  to  fore- 
close a  mechanic's  lien.  From  a  decree  refusing  the 
enforcement  of  the  lien  the  plaintiflEs  appeal. — Affirmed. 

Burke  £  Sewitt,  for  appellant. 

Shea  (&  Galvinj  for  appellees. 

KiNNE,  J. — The  plaintiff  claims  that  by  virtue  of  a 
parol  contract,  made  December  14,  1888,  with  Wick- 
ham,  through  Lainson,  it  furnished  materials  for  the 
former  for  the  erection  of  a  dwelling  house ;  that  iu 
due  time  it  made  out  and  filed  with  the  clerk  of  the 
district  court  of  Pottawattamie  county  a  proper  state- 
ment of  the  account  for  a  lien,  duly  verified,  and  show- 
ing a  balance  due  of  four  hundred  and  ninety-five 
dollars  and  ten  cents;  that  on  March  1,  1889,  it,  in 
writing,  notified  Wickham  of  its  claim ;  that  Wickham 
knew  when  the  contract  of  the  plaintiff  was  made  with 
Lainson,  and  that  plaintiff  was  to  furnish  materials  for 
said  house ;  that,  when  said  contract  was  made,  and  the 
delivery  of  materials  begun  thereunder,  Wickham 
owed  Lainson  more  than  the  balance  now  due  the 
plaintiff;  that  Wickham  paid  large  sums  to  parties 
who  furnished  material  and  labor  for  said  house,  and 
who  never  filed  liens  therefor.  Ole  Easmussen  and 
John  Mysten  are  also  made  defendants.  The  plaintiff 
asks  judgment,  and  that  its  lien  be  established  and 
enforced,  and  held  superior  to  any  liens  of  the  defend- 
ants. Basmussen  filed  an  answer  and  cross  petition, 
claiming  a  lien  for  labor  and  material  furnished  by 
virtue  of  a  verbal  contract  with  Lainson  for  ninety-six 
dollars  and  fifty-one  cents;  avers  that,  within  thirty- 
days  from  the  time  of  furnishing  the  last  labor  and 
materials  he  filed  a  proper  statement  of  account  and 
affidavit  for  a  lien  with  the  proper  officer,  and  also 
served  a  written  notice  of  his  claims  and  of  filing  his 
lien  upon  Wickham.    He  also  asks  a  foreclosure  of  his 
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lien,  and  a  decree  establishing  it  as  prior  to  the  plain- 
tifiE's.  In  an  amendment  he  avers  that  the  plaintiflE 
had  full  knowledge  that  he  was  furnishing  labor  and 
material  for  said  house.  Wickham  answered  Eas- 
mussen's  cross  petition,  admitting,  in  substance,  all  the 
allegations  therein,  except  the  amount  due.  Jennie 
Wickham,  in  a  separate  answer,  denies  all  the  allega- 
tions of  the  plaintiff's  petition.  O.  P.  Wickham 
answered  the  plaintiff's  petition,  admitting  ownership 
of  the  property  and  the  making  of  a  contract  with 
Lainson  for  the  erection  of  the  house.  He  denied 
making  any  contract  with  the  plaintiff,  and  averred  that 
before  he  had  any  knowledge  that  the  plaintiff  was  fur- 
nishing materials  to  Lainson  he  had  paid  Lainson, 
according  to  the  terms  of  his  contract  with  him,  the 
full  amount  due  him,  except  four  hundred  and  sixty- 
five  dollars  and  twelve  cents,  which  he  held  and  still 
holds  subject  to  his  claim  of  forfeiture  under  the  terms 
of  his  contract  with  Lainson ;  that  the  plaintiff's  claim 
was  filed  more  than  sixty  days  after  the  delivery  of  its 
material ;  and  he  had  no  notice  of  any  claim  made  by 
the  plaintiff  against  him  until  more  than  sixty  days 
after  its  material  was  delivered;  that  his  contract  with 
Lainson  provided  that  the  house  should  be  completed 
October  1,  1888,  and  also  provided  that  Lainson  should 
forfeit  ten  dollars  per  day  after  that  time  until  said  con- 
tract was  completed  and  the  house  finished,  and  that  the 
defendant  should  retain  said  sum  out  of  any  money  in 
his  hands ;  also  averred  that  the  contract  and  building 
were  not  completed  until  March  10,  1889,  by  reason 
whereof  there  was  due  the  defendant  one  thousand, 
five  hundred  dollars.  The  defendant  also  claims  that 
Easmussen  and  Mysten  filed  liens  which  are  superior  to 
the  plaintiff's.  In  an  amendment  Wickham  avers  that 
he  paid  no  money  to  anyone  after  the  plaintiff  fur- 
nished and  delivered  its  materials,  except  one  hundred 
ftnd  fifty  (JoUftrs  to  llasmij^spn  for  lyprk  done  on  said 


DeGBAFF,  VbIELING  &  Co.  v.  WlOKHAM.  723 

house,  an3  it  was  paid  on  an  order  from  Lainson  prior 
to  the  time  the  plaintiff's  material  was  delivered;  that 
he  did  not  know  until  fifty  days  after  the  materials 
were  furnished  for  which  the  plaintiflE  claims  pay  who 
was  furnishing  the  same,  or  where  they  were  being 
procured,  and  that  he  paid  nothing  thereafter. 

I.  A  material  part  of  the  contract  entered  into 
between  defendant  0.  P.  Wickham  and  the  defendant 
Lainson  reads  as  follows: 

**And  it  is  understood  *  *  *  that  if  [Lainson] 
shall  fail  to  comply  with  the  terms  of  this  contract 
which  relates  to  the  time  within  which  said  work  or 
parts  thereof  are  to  be  completed  [Lainson]  shall  for- 
feit ten  dollars  per  diem  for  each  and  every  day  there- 
after, until  the  completion  of  the  work  by  [Lainson,] 
subject,  however,  to  discretion  of  [Wickham],  which 
sum  shall  be  deducted  from  any  money  which  may  be 
due  him ;  and  if  that  amount  be  not  due,  then  [Lain- 
son] agrees  to  pay  the  same.^' 

The  plaintiff^s  contention  is  that  the  provisions 
above  quoted  fix  a  penalty  only,  while  the  defendant 
Wickham  insists  that  they  should  be  construed  as  pro- 
viding for  liquidated  damages.  There  is  no  fixed  and 
invariable  rule  applicable  to  such  contracts,  and  there 
is  gi'eat  conflict  in  the  authorities  relating  thereto.  In 
some  particulars,  however,  the  law  seems  to  be  fairly 
well  settled.  Whether  the  sum  mentioned  in  the  con- 
tract is  to  be  ''considered  as  a  penalty  or  as  liquidated 
damages  is  a  question  of  construction,  on  which  the 
court  may  be  aided  by  circumstances  extraneous  to  the 
writing.  The  subject-matter  of  the  contract,  the  inten- 
tion of  the  parties,"  and  other  facts  and  circumstances 
may  be  considered.  Foley  v.  McKeegan,  4  Iowa,  1 ; 
Beard  v.  DeUmet/j  35  Iowa,  16 ;  Perkins  v.  Lymariy  11 
Mass.  76;  Brewster  v.  Edgerly,  13  N.  H.  275;  Wolf  v. 
Des  Moines  <&  Ft.  D.  Railway  Co.,  64  Iowa,  380; 
Mclniire  v.  Cagley^   37   Iowa,  676^    And  wbUe  tbQ 
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words  ^^forfeit/'  or  * 'forfeiture,"  ''paid  sum,^'  or 
"penalty,''  used  by  parties  in  contracts,  have  some- 
times been  treated  as  furnishing  a  strong,  if  not  conclu- 
sive, indication  of  the  intent  of  the  parties,  yet  it  is 
well  settled  that  the  weight  to  be  given  to  such  words 
will  depend  on  their  connection  with  other  parts  of  the 
instrument,  the  nature  of  the  agreement,  the  intention 
of  the  parties,  and  other  facts  and  circumstances.  Fo- 
ley V.  McKeegariy  4  Iowa,  1 ;  Mclntire  v.  Cagletfy  37 
Iowa,  676;  Wolf  v.  Des  Moines  (0  Ft.  D.  Bailway 
Co.,  64  Iowa,  380;  Chamberlain  v.  Bagley^  41  N.  H. 
234.  So,  if  the  damages  are  uncertain,  and  incapable 
of  definite  ascertainment,  the  damages  fixed  in  the  con- 
tract will  not  be  considered  in  the  nature  of  a  penalty^ 
but  may  be  recovered.  Usually,  however,  where, 
from  the  very  nature  of  the  provisions  of  the  contract 
of  the  parties,  it  appears  that  the  actual  damages  may 
be  ascertained,  and  that  they  will  be  of  trifling  impor- 
tance as  compared  with  the  sum  fixed  as  stipulated  dam- 
ages, such  provisions  will  be  treated  as  providing  for  a 
penalty.  Fitzpatrick  v.  Cottinghamy  14  Wis.  219 ;  Pierce 
V.  Jung  J  10  Wis.  30;  Lyman  v.  Babcockj  40  Wis.  521; 
Dullaghan  v.  Fitchj  42  Wis.  679.  Again,  in  deter- 
mining the  construction  to  be  given  such  contracts,  we 
must  take  into  consideration  facts  as  to  whether  the 
contract  contains  more  than  one  condition,  and,  if  so, 
whether  the  provision  relied  upon  applies  to  one  or  all 
of  them.  Foley  v.  McKeegan,  supra,  and  cases  therein 
cited. 

It  will  be  seen  that,  guided  by  the  rules  above 
stated,  each  case  must  be  determined  upon  its  own 
peculiar  facts.  In  the  light  of  the  authorities  and  of 
the  facts  in  this  case,  we  think  the  court  below  properly 
held  the  provisions  in  the  contract  under  consideration 
were  intended  by  the  parties  to  be  considered  and 
treated  as  providing  for  liquidated  damages.  The  dam- 
ages wbicb  might  ^nsuefrpm  the  breach  of  the  contract 


DeGRAFF,  VeIELING  &  Co.  v.  WiCKHAM.  7^5 

were,  in  their  nature,  to  some  extent,  at  least,  uncertain, 
and,  for  all  that  is  disclosed  by  the  evidence,  they  may 
have  been  diflBcult  of  ascertainment.  The  provisions 
of  the  contract  applied  only  to  the  time  within  which 
the  work  on  the  house  should  be  completed.  While  it 
may  be  true,  as  the  appellant  contends,  that  the  dam- 
ages as  fixed  would  be  * 'manifestly  above  the  injury 
sustained, ''  yet,  in  view  of  the  condition  of  this  record, 
we  are  unable  to  see  how  we  would  be  justified  in  so 
holding,  in  the  absence  of  any  testimony  as  to  what  was 
the  reasonable  rental  value  of  the  house.  Surely  we 
would  not  be  justified,  for  the  purpose  of  holding  this 
provision  in  the  contract  a  penalty,  in  arbitrarily, 
in  the  absence  of  testimony,  determining  the  rental 
value  of  the  property.  Nor  does  the  evidence  even 
show  the  entire  cost  of  the  house.  Again,  it  will 
be  noticed  that  the  contract  not  only  fixes  the  sum 
per  day  which  shall  be  the  damages  to  be  assessed  for 
the  breach  of  the  contract,  but  it  goes  further, 
and  authorizes  Wickham  to  deduct  the  same  from 
any  money  of  Lainson  in  his  hands;  and  then  pro- 
vides, if  the  amount  due  Lainson  and  in  Wickham's 
hands  is  not  sufficient,  that  Lainson  agrees^  to  pay 
the  balance.  These  provisions  clearly  indicate  that 
the  parties  intended  thereby  to  provide  for  liquidated 
damages.  We  think  the  fact  of  this  an*angement  for 
payment  is  material  in  the  construction  of  this  contract, 
as  showing  the  intent  of  the  parties. 

11.     This  case  seems  to  have  been  tried  in  the 
eourt  below  on  the  theory  that  the  provision  in  the 

contract  which  we  have  referred  to  was 

«.  ^^\  — i,^:    one  for  liquidated  damages.     As  we  have 

den  of  proof,    gaid,  uo  evidcuce  was  introduced  as  to 

the  rental  value  of  the  property.  It 
seems  to  us  that  it  was  no  part  of  Wickham 's  case  to 
introduce  such  evidence.  He  was  insisting  that  the 
contract  provided  for  liquidated  damages,  and,  if  the 
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plaintiflE  intended  to  rely  on  the  other  theory,  it  should 
have  shown  what  the  rental  value  of  the  property  was. 
In  the  absence  of  such  evidence,  the  court,  under  all 
the  facts  and  circumstances,  was  justified  in  presuming 
that  the  amount  retained  by  Wickham  was  at  least  not 
greatly  in  excess  of  the  rental  value  of  the  house.  If 
we  are  right  in  our  view  that  it  was  incumbent  on  the 
plaintiff  to  show  the  rental  value  of  the  property,  and 
it  has  not  done  so,  it  follows  that  the  case  should  not 
be  reversed,  because  such  fact,  if  shown,  might  tend  to 
justify  a  finding  that  the  contract  provided  for  a  pen- 
alty only.  We  could  not  reverse  the  case,  and  permit 
the  plaintiff  to  put  in  testimony  which  it  should  have 
introduced  on  the  trial. 

III.  It  is  insisted  that  Wickham  is  estopped. 
We  have  examined  this  question,  and  are  unable  to 
find  that  Wickham  did  anything  which  should  be  held 
to  estop  him  from  claiming  damages.  The  plaintiff 
furnished  the  materials  for  which  it  seeks  to  recover 
after  the  contractor  was  in  default.  In  fact,  it  was 
about  three  months  after  the  building  was  to  be  com- 
pleted before  the  plaintiff  furnished  its  material.  The 
plaintiff  must  be  held  to  know  the  term^  and  condi- 
tions of  the  contract  between  Wickham  and  Lainson. 

In  the  view  we  have  taken  of  this  case,  we  need 
not  consider  other  questions  raised.  The  judgment  of 
the  district  court  is  affibmed. 

opinion  upon  beheabing. 

Thubsday,  Januaby  18, 1894. 

Q-iVEN,  J. — On  the  former  submission  the  judg- 
ment of  the  district  court  was  affirmed.  The  questions 
involved  being  important,  and  such  as  may  frequently 
arise,  a  rehearing  was  granted,  and  we  have  carefully 
reviewed  the  case  in  the  light  of  all  the  arguments  and 
authorities  cited. 
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The  first  contention  is  whether  the  ten  dollars  per 
diem  mentioned  in  the  contract  is  to  be  considered  as 
a  penalty  or  as  liquidated  damages.  It  is  not  ques- 
tioned but  that  the  intention  of  the  parties  is  to  control, 
and  that  in  arriving  at  their  intention  the  subject-mat- 
ter of  the  contract,  and  the  facts  and  circumstances 
attending  its  execution,  may  be  considered.  The 
appellant  contends  that  the  opinion  erroneously  holds 
the  burden  of  showing  these  facts  and  circumstances  to 
be  upon  the  plaintiflE.  Tayloe  v.  Sandiford,  7  Wheat. 
13,  is  cited,  and  largely  relied  upon.  In  that  case,  as 
in  this,  the  question  was  whether  the  sum  mentioned 
in  the  agreement  wa^s  penalty  or  stipulated  damages. 
The  language  of  that  agreement  was :  *  ^The  said  house 
to  be  completely  finished  on  or  before  the  twenty-fourth 
day  of  December  next,  under  the  penalty  of  one  thou- 
sand dollars  in  case  of  failure.^'  The  court  says:  *'In 
general,  a  sum  of  money  in  gross  to  be  paid  for  the 
nonperformance  of  an  agreement  is  considered  as  a 
penalty,  the  legal  operation  of  which  is  to  cover  the 
damages  which  the  party  in  whose  favor  the  stipulation 
is  made  may  have  sustained  from  the  breach  of  contract 
by  the  opposite  party.  It  will  not,  of  course,  be  con- 
sidered as  liquidated  damages ;  and  it  will  be  incum- 
bent on  the  party  who  claims  them  as  such  to  show 
that  they  were  so  considered  by  the  contracting  parties. 
Much  stronger  is  the  inference  in  favor  of  its  being  a 
penalty  when  it  is  expressly  reserved  as  one.  The  par- 
ties themselves  denominate  it  a  penalty,  and  it  would 
require  very  strong  evidence  to  authorize  the  court  to 
say  that  their  own  words  do  not  express  their  own 
intentions.''  The  contract  in  this  case  does  not  name 
a  sum  in  gross,  but  ecper  diem  to  be  paid  for  each  day 
that  the  defendant  Wickham  might  be  deprived  of  the 
use  of  his  house  by  reason  of  its  not  being  completed 
at  the  time  agreed.  The  parties  had  a  right  to  fix  this 
per  diem  upon  the  basis  of  the  value  of  the  of  use  the 
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house  to  the  defendant,  even  at  a  high  rate,  and  they 
had  a  right  to  name  a  sum  that  would  be  an  incentive 
to  Lainson  to  complete  the  house  by  the  time  agreed 
upon.  In  Tayloe^s  case  the  agreement,  taken  alone, 
showed  the  one  thousand  dollars  to  be  penalty.  This 
agreement,  taken  alone,  shows  the  ten  dollars  per  day 
to  be  liquidated  damages,  and,  under  the  rule  in 
Tayloe^s  case,  it  was  incumbent  on  the  party  claiming 
it  to  be  penalty  to  show  that  it  was  so  considered  by 
the  contracting  parties. 

Our  re-examination  of  the  facts  confirms  us  in  the 
correctness  of  the  conclusion  announced  on  the  ques- 
tion of  estoppel.  The  former  opinion  seems  to  us  to 
be  correct,  and  it  is,  therefore,  adhered  to,  and  the 
judgment  affirmed. 


89     728 

134   289(       Head  Brothers,  Appellees,  v.  Sarah  A.  Newcomb  et 

ah  J  Appellants. 

Judgment:  satisfaction:  record:  estoppel.  Where  a  judgment  was 
permitted  to  appear  satisfied  of  record,  by  a  sale  of  real  estate  under 
execution,  for  nearly  a  year,  when  the  sale  and  satisfaction  were  set 
aside,  on  the  ground  that  the  property  sold  was  the  homestead  of  the 
judgment  debtor,  and  the  judgment  reinstated  by  order  of  court,  held, 
that  a  mortgage,  which  was  junior  to  said  judgment,  and  purchased 
after  maturity^  but  before  the  satisfaction  of  said  judgment  was  set 
aside,  and  without  notice  of  said  homestead  rights  of  the  judgment 
debtor,  was  entitled  to  priority  over  said  judgment. 

UPON  REHEARING. 

Judgment:  satisfaction:  record:  mistake:  pRioRirsroF  liens.  The 
priority  of  the  lien  of  the  mortgage  in  such  case  would  not  be  affected 
by  the  fact  that,  prior  to  the  purchase  of  the  mortgage,  an  order  of 
court  had  been  entered  setting  aside  the  levy  and  sale  under  said 
judgment,  if  proceedings  to  reinstate  said  judgment  were  not  com- 
menced until  after  said  purchase. 

Appeal  from  Greene  District  Court, — Hon.  J.  H. 
Macomber,  Judge. 

Saturday,  October  8, 1892, 
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Action  in  equity  in  two  counts  for  the  foreclosure 
of  two  separate  mortgages  on  real  estate,  executed  by 
Sarah  A.  Newcomb  by  her  then  name  of  Sarah  A. 
Foley,  to  secure  her  certain  promissory  notes.  No 
defense  is  made  against  the  first  mortgage,  therefore  it 
will  not  be  further  noticed.  The  defendants  Caughlin 
and  Boyd,  judgment  creditors  of  Sarah  A.  Newcomb, 
defend,  and  allege  that  said  second  mortgage,  and  note 
secured  thereby,  were  given  without  consideration,  and 
with  intent  to  defraud  these  defendants  as  such  credit- 
ors. The  plaintiflfs  in  reply  admitted  that  judgments 
were  rendered  against  Sarah  A.  Newcomb  in  favor  of 
the  defendants  and  alleged  that  they  were  paid  and 
fully  satisfied  of  record  on  the  first  day  of  June,  1889 ; 
that  they  were  reinstated  May  1,  1890,  without  notice 
to  the  plaintiflfs.  They  deny  that  said  note  and  mort- 
gage are  without  consideration,  or  that  they  were  given 
with  intent  to  defraud  the  defendants.  The  decree 
was  entered  in  favor  of  the  plaintiflfs  upon  both  mort- 
gages. The  defendants  Caughlin  and  Boyd  appeal. — 
Affirmed, 

J.  A.  OalldheTj  for  appellants. 

Head  <&  Smithy  for  appellees. 

Given,  J. — The  appellants  contend  that,  as  the 
note  and  mortgage  in  question  were  assigned  to  the 
appellees  after  due,  they  hold  the  same  subject  to  any 
defense  which  might  be  made,  if  suit  were  brought  by 
the  indorser,  and  that  b&  said  note  and  mortgage  were 
given  without  consideration,  and  to  defraud  the  appel- 
lants as  judgment  creditors  of  Sarah  A.  Newcomb,  the 
appellees  are  not  entitled  to  recover  thereon.  The 
appellees  concede  the  general  rule  to  be  as  stated,  but 
contend  that  under  the  facts  the  appellants  are  estopped, 
by  reason  of  their  laches,  from  maintaining  said  defense 
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as  against  the  appellees.  The  facts  as  shown  by  the 
evidence  are  these:  The  appellants  each  obtained 
judgment  in  the  district  court  against  John  Foley  as 
principal  and  Elizabeth  A.  Foley  as  surety,  November 
27,  1886.  On  June  1,  1889,  execution  upon  each  judg- 
ment was  returned  '^satisfied  in  full  by  the  sale  of  land 
levied  upon.''  The  court  records  thus  stood  until  the 
following  entry  was  made: 

Appearance  No.  2,043,  Sarah  A.  Newcomb  against 
J.  H.  Black,  sheriflE,  Alexander  Boyd  and  Edward 
Caughlin.  Defendants  appeared  by  J.  A.  GFallaher, 
their  attorney.  Plaintiff  appeared  by  J.  D.  Howard, 
her  attorney.  And  now,  to  wit,  on  this  first  day  of 
May,  A.  D.  1890,  this  case  comes  on  to  be  heard  on  the 
motion  of  Boyd  and  Caughlin  to  correct  the  decree 
herein,  and  reinstate  their  judgment  against  the  plain- 
tiflE,  and  the  court,  being  fully  advised,  finds  that  the 
original  judgment  against  plaintiff,  and  in  favor  of  said 
defendants  Boyd  and  Caughlin,  was  satisfied  and  can- 
celled by  the  application  of  the  proceeds  of  land  that 
this  plaintiflE  owned,  and  by  authority  of  executions 
issued  therefor.  That  afterwards,  that  is  to  say,  after 
February,  1890,  term  of  this  court  in  this  action,  said 
levy  and  sale  were  set  aside  and  held  to  be  naught  by 
the  court,  as  said  land  so  sold  was  held  to  be  the  home- 
stead of  this  plaintiflE  and  exempt  from  execution. 
Therefore  said  motion  is  sustained,  and  this  order 
adjudged  and  decreed  by  the  court  that  the  said  original 
judgments  be,  and  they  are  hereby,  reinstated,  and  the 
clerk  of  this  court  is  directed  to  enter  upon  judgment 
docket  against  said  judgments  the  fact  that  they  are 
now  reinstated,  and  are  now  in  full  force  and  eflEect,  as 
though  said  sale  and  payments  had  never  been  made." 

It  does  not  appear  when  this  motion  was  filed,  nor 
when,  ^ 'after  February,  1890,  term,"  said  levy  and  sale 
were  set  aside.  According  to  the  time  fixed  for  the 
terms  of  that  court  in  1890,  of  which  we  take  judicial 
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notice,  the  next  regular  term  after  February  commenced 
April  28;  hence  we  conclude  that  the  levy  and  sale 
were  set  aside  on  or  after  that  date,  and  before  May  1. 
The  note  and  mortgage  in  question  were  assigned  to 
the  appellees  on  March  11,  and  the  assignment  filed  for 
record  on  March  17,  1890.  It  will  be  observed  that  at 
the  date  on  which  the  appellees  purchased  the  note  and 
mortgage  the  appellant^s  judgments  appeared  to  be  fully 
satisfied.  There  is  no  evidence  that  the  appellees  had 
any  other  notice  concerning  these  judgments  than  that 
imparted  by  the  record.  It  will  also  be  observed  that 
the  appellants  permitted  their  judgments  to  thus  appear 
to  be  satisfied  for  nearly  one  year,  and  that  their 
motion  to  reinstate  them  was  not  until  some  time  after 
the  appellee's  assignment  was  filed  for  record ;  and  that, 
notwithstanding  the  record  of  the  assignment  to  the 
appellees,  no  notice  was  given  to  them  of  the  applica- 
tion to  reinstate  the  judgments.  There  is  no  question 
but  that  the  appellees  purchased  the  note  and  mortgage 
in  good  faith,  for  value,  and  without  any  information 
that  would  cause  them  to  doubt  the  correctness  of  the 
record  showing  appellant's  judgments  to  be  satisfied. 

It  is  argued  that,  as  the  land  sold  under  the  exe- 
cution was  the  homestead  of  the  execution  defendant, 
and  not  subject  to  levy  and  sale,  the  sale  was  no 
satisfaction  of  the  judgments,  and  that  they  stood 
reinstated  by  operation  of  law.  Let  this  be  conceded, 
yet  it  does  not  appear  that  the  appellees  knew  that  the 
land  sold  was  the  homestead.  We  infer  from  the 
record  entry  copied  above  that  it  was  questioned 
whether  or  not  it  was  tha  homestead  of  Sarah  A. 
Newcomb,  and  there  is  nothing  shown  that  would 
have  put  the  appellants  upon  inquiry,  or  have  required 
them  to  decide  that  controverted  question.  We  are  in 
no  doubt  but  that  the  appellees  purchased  and  paid 
full  value  for  the  note  and  mortgage  in  the  belief  that 
there  were  no  prior  judgment  liens  upon  the  mortgaged 
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property,  and  that,  if  the  appellants  had  proceeded 
with  reasonable  promptness  to  have  the  satisfaction  of 
their  judgments  appearing  of  record  set  aside,  and  the 
judgments  reinstated,  the  appellees  would  not  have  so 
purchased  the  note  and  mortgage.  *'A  court  of  equity 
will  never  interfere  in  opposition  to  conscience  or  good 
faith.  *  *  *  It  will  never  be  called  into  activity  to 
remedy  the  consequences  of  laches  or  neglect,  or  the 
want  of  reasonable  diligence.  *  *  *  A  court  of 
equity  applies  the  rule  of  laches  according  to  its  own 
ideas  of  right  and  justice.  Every  case  is  governed 
chiefly  by  its  own  circumstances.  Whether  the  time 
the  neglect  has  subsisted  is  suflScient  to  make  it  effectual 
is  a  question  to  be  observed  by  the  sound  discretion  of 
the  court. '^  Withrow  v.  Walker^  81  Iowa,  651,  and  cases 
there  cited.  It  is  a  familiar  and  invariable  principle  of 
equity  that,  where  one  of  two  innocent  persons  must 
suffer,  he  who  is  the  cause  of  the  loss  must  bear  it. 
Concede  to  these  judgment  creditors  the  right  to  make 
any  defense  against  this  note  which  the  maker  might 
interpose,  yet,  like  the  maker,  the  right  to  defend  may 
be  barred  by  laches.  Applying  the  principles  of  equity 
mentioned  above,  it  seems  to  us  entirely  clear  that 
these  appellants  have  no  right  in  equity  to  question 
the  appellees'  right  to  recover  on  this  note  and  mort- 
gage. It  would  be  inequitable  and  unjust  to  hold  that 
the  appellees,  who  were  led  to  purchase  the  note  in 
good  faith,  and  for  full  value,  by  reason  of  appellants' 
neglect  to  have  their  judgments  reinstated,  may  be 
defeated  by  the  defense  set  up  by  the  appellants. 

This  view  of  the  case  renders  it  unnecessary  that 
we  inquire  whether  the  note  and  mortgage  are  without 
consideration,  and  fraudulent,  as  alleged.  The  decree 
of  the  district  court  is  affirmed. 
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opinion  upon  behearina. 
Friday,  January  19,  1894. 

Granger,  C.  J. — ^The  appellants,  in  their  petition 
for  a  rehearing,  present  the  question  of  the  correctness 
of  the  opinion  in  holding  them  guilty  of  laches  in  their 
proceeding  to  reinstate  the  judgments  that  were  satis- 
fied on  the  first  of  June,  1889.  It  is  said  in  the  petition 
that  there  is  a  mistake  as  to  dates  that  may  have  led 
the  court  to  a  mistaken  conclusion.  It  will  be  seen,  by 
reference  to  the  opinion,  that  the  court  was  in  doubt  as 
to  the  precise  date  of  the  order  setting  aside  the  sale 
that  led  to  the  entry  of  satisfaction  of  the  judgments, 
it  being  there  stated:  ''It  does  not  appear  when  the 
motion  was  filed,  nor  when,  after  February,  1890, 
term,  said  sale  and  levy  were  set  aside,  and  the  time  in 
the  opinion  is  fixed  as  about  April  28.  The  appellants 
now  call  attention  to  the  fact  that  the  abstract  is  incor- 
rect and  that  the  words,  ''after  February,  1890,  term,^^ 
should  read  "at  the  February,  1890,  term/'  and  it  is 
said  that  the  exact  time  was  February  25.  It  is  also 
urged  that  the  pleadings  do  not  properly  present  the 
question  of  an  estoppel. 

We  were,  of  course,  justified  in  considering  the 
case  with  the  facts  as  they  appeared  in  the  record. 
However,  taking  the  record  as  claimed,  and  disregard- 
ing the  theory  of  laches,  we  do  not  see  how  a  diflEerent 
result  is  to  be  arrived  at.  Our  reasoning  will  be  more 
intelligible  if  we  briefly  summarize  the  facts  in  connec- 
tion with  it. 

The  defendants'  judgments  were  obtained  in  No- 
vember, 1886.  Executions  were  taken  thereon,  and 
the  homestead  of  the  judgment  debtor,  being  land 
other  than  that  covered  by  the  mortgage,  was  sold 
Juue  1;  1889,  and  the  judgments  satisfied  of  record. 
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In  November  thereafter,  the  judgment  debtor,  Mrs. 
Newcomb,  instituted  proceedings  to  have  the  levy  and 
sale  set  aside,  and  on  the  twenty-fifth  of  February, 
1890,  an  order  was  entered  setting  aside  the  levy  and 
sale.  At  the  April  term,  1890,  of  the  court,  a  motion 
was  filed  to  reinstate  the  judgments,  which  was  granted. 
On  the  eleventh  of  March,  1890,  between  the  times  of 
setting  aside  the  levy  and  sale  of  the  homestead  and 
the  reinstatement  of  the  judgments,  the  plaintiflE  firm 
purchased  the  mortgage  in  question,  and  afterwards 
instituted  this  proceeding  to  foreclose  the  same,  mak- 
ing the  appellants  Boyd  &  Caughlin  parties  defendant. 
These  facts  present  the  condition  of  the  liens  as  they 
appeared  when  the  plaintiflE  obtained  the  mortgage, 
and,  we  think,  independent  of  the  question  of  laches, 
it  had  a  right,  in  good  faith,  to  rely  on  the  facts  as 
they  appeared  of  record.  It  will  be  remembered  that 
the  appellants  were  the  parties  that  brought  about  the 
condition  of  the  record  on  which  the  plaintiflE  relied. 
While  it  was  the  duty  of  the  plaintiflE,  in  making  its 
purchase,  to  take  notice  of  the  public  records,  as  they 
indicated  the  condition  of  the  lands  covered  by  the 
mortgage,  it  was  not  required  to  take  notice  of  the 
record  condition  of  other  real  estate,  not,  presumably, 
aflEecting  such  lands,  in  the  absence  of  notice  to  that 
eflEect.  At  the  time  the  mortgage  was  purchased,  there 
were  no  judgment  liens.  The  only  rights  the  appel- 
lants had  were  those  in  action  to  create  or  reinstate 
judgments.  The  plaintiflE  was  not  required  to  take  no- 
tice of,  nor  to  anticipate,  such  a  right  or  jsuch  proceed- 
ings. It  seems  to  us  to  be  an  undoubted  legal  propo- 
sition that,  as  to  third  persons  without  notice,  the 
entry  of  the  satisfaction  of  the  judgments  was  a  sus- 
pension of  the  liens.  In  other  words,  as  to  such 
parties,  there  were  no  liens.  Had  the  plaintiflEs,  during 
that  period,  taken  a  new  mortgage  to  secure  an  invest- 
ment, relying  upon  the  records,  its  right  to  protection 
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would  not  be  questioned.  The  diflference,  and  the 
only  one,  is  that  it  made  the  investment  in  a  former 
security  that,  from  the  record,  it  had  a  right  to  believe 
was  a  first  lien. 

It  is  urged  that  the  appellants  were  not  in  fault  for 
the  satisfaction  of  the  judgments,  because  they  honestly 
believed  the  sale  of  the  other  land  was  valid.  In  a 
very  important  sense,  they  were  not  in  fault;  that  is, 
they  made  only  an  honest  mistake.  But  such  mistakes 
often  lead  to  legal  liabilities  or  losses.  The  same  may 
be  said  of  the  plaintiff,  in  making  the  investment.  It 
was  not  in  fault.  The  appellant's  mistake  entails  upon 
one  of  the  parties  a  loss.  Under  the  familiar  rule 
stated  in  the  opinion,  it  should  be  the  party  causing  it, 
where  both  are  innocent.  As  to  other  points  discussed, 
we  are  content  with  the  reasoning  of  the  former  opin- 
ion, and  the  conclusion  therein  announced  is  adhered 
to.  .  Affibmed. 
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Abbt  Soribnsr,  Appellee,  v.  J.  H.  Yore,  Appellee,  and  Bentlt  Worth, 

Appellant. 

Foreclosure  of  Mortgage :  deorsx. 

Appeal  fr<m  Polk  District  Cour^.— Hon.  Charles  A.  Bishop,  Jadge. 

Friday,  May  12, 1893. 

This  Ib  an  action  in  equity  to  foreclose  a  mortgage  on  real  estate 
given  by  the  defendant  York  to  the  plaintiff.  The  defendant  Bently 
Worth  and  others  were  made  defendants,  as  having  some  interest.  The 
defendant  Worth  alone  appeared  and  answered.  A  decree  was  entered 
in  favor  of  the  plaintiff,  from  which  the  defendant  Worth  appeals.— 
Affirmed. 

H,  E.  Long,  for  appellant. 

8t.  John  4r  Stevenson,  for  appellee. 

GiVEK,  J. — ^The  appellant,  Bently  Worth,  sets  up  as  his  defense  the 
decrees  as  originally  entered  in  the  three  cases  of  Bently  Worth  v,  Ira  P. 
Wetmore  et  cU.  The  record  shows  that  subsequently  these  decrees  were 
amended  by  the  district  court  by  providing  that  they  should  not  prejudice 
the  rights  of  this  plaintiff  under  her  prior  mortgage.  The  action  of  the 
district  court  was  aflOrmed  on  the  appeal  of  said  cases  to  this  court.  See 
87  Iowa  62.  As  thus  amended  and  affirmed,  the  appellant's  defense 
must  fail,  and  the  decree  of  the  district  court  is,  therefore,  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Dukoak  Black,  Appellant. 

Bastcurdy :  etidenoe:  instructions  to  jttry. 

Appeal  fiom  Webster  District  Court.— Rov.  D.  B.  Hindman,  Judge. 

Monday,  May  16,  1893. 

Pbooeedino  under  the  statute  to  charge  the  defendant  with  the  main- 
tenance of  a  bastard  child.  There  was  a  verdict  and  judgment  for  the 
state,  and  the  defendant  appeals.— 4l7lrme(2. 
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BoUford,  Healy  ^  Hedlyy  for  appellant. 

W.  8,  Eenyon,  County  Attorney,  and  M.  D.  (/CanneTl,  for  the  State. 

Kinks,  J. — I.  This  is  a  proceeding  instituted  in  the  name  of  the 
state  Ut  the  instance  of  Alice  Boy,  who  charges  that  the  defendant  is  the 
father  of  her  bastard  child,  bom  May  12,  1889.  Alice  Boy,  it  appears, 
had  been  acquainted  with  the  defendant  about  eight  years  prior  to  the 
time  the  connection  took  place  which  she  alleges  resulted  in  the  concep- 
tion of  her  child.  Her  more  intimate  acquaintance  with  the  defendant 
began  in  1888.  She  testifies  to  yarious  acts  of  intercourse  between  her 
and  the  defendant  in  July,  August,  and  October,  1888,  and  claims  the 
child  was  the  fruit  of  the  intercourse  had  with  him  in  August,  1888.  £r- 
ror  is  assigned  in  the  admission  of  testimony  of  Alice  Boy,  Fred  Hazel- 
brink,  and  William  Quad  as  to  acts  of  intercourse  had  between  Alice  Boy 
and  the  defendant  in  October,  1888.  In  case  of  the  last  two  witnesses 
the  eyidence  was  objected  to  as  being  incompetent,  immaterial,  and 
irrelcTant,  and  in  one  case  a  motion  was  made  to  strike  out  the  testimony 
so  given.  The  objection  and  motion  were  overruled,  to  which  timely  ex- 
ceptions were  taken.  It  is  urged  that  such  evidence  was  not  admissible, 
as  conuection  had  in  October  (two  months  after  the  alleged  conception  of 
the  child)  did  not  tend  to  establish  the  paternity  of  the  child  bom  May 
12, 1889.  Whether,  in  such  a  case,  it  is  competent  to  show  intercourse  be* 
tween  the  complainant  and  the  defendant  at  a  period  so  remote  from  the 
time  the  child  must  have  been  conceived,  in  the  absence  of  evidence 
showing  that  the  usual  and  ordinary  period  of  gestation  had  not  elapsed, 
we  need  not  determine.  The  complainant  testified  without  objection 
that  she  had  intercourse  with  the  defendant  in  October,  1888.  It  was  not 
denied  except  by  the  plea  of  not  guilty.  The  defendant  did  not  go  upon 
the  stand.  It  follows,  then,  if  the  admission  of  other  testimony  to  the 
same  effect  was  error,  it  was  without  prejudice. 

IL  Exception  is  taken  to  the  sixth  instruction  given  by  the  court, 
and  it  is  claimed  that  under  it  the  defendant  was  required  to  establish  his 
plea  of  not  guilty  by  a  preponderance  of  the  evidence.  The  instraction 
reads: 

"Evidence  has  been  introduced  on  the  part  of  the  defendant  tending 
to  show  that  at,  or  about,  the  time  the  complaining  witness,  Alice  Boy, 
became  pregnant,  she  had  sexual  intercourse  with  other  men,  and  if  you 
shall  find  from  the  evidence  in  this  case  that  at,  or  about,  the  time  the 
said  Alice  Boy  became  pregnant  she  had  sexual  intercourse  with  any  other 
man  or  men,  such  fact  should  be  duly  considered  by  you,  and  given  such 
weight  as,  in  yoor  judgment,  it  is  entitled  to;  and  if  such  evidence,  when 
considered  with  all  the  other  evidence  introduced  on  this  trial,  fails  to  sat- 
isfy your  minds  that  the  defendant  is  the  father  of  the  child  bom  unto  the 
said  Alice  Boy,  then  your  verdict  shall  be  for  the  defendant." 

The  instruction  should  be  read  in  connection  with  the  one  which  fol- 
lows it,  wherein  the  jury  are  plainly  told  that,  even  if  they  find  that  the 
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•eomplainant  did  haye  oonneotion  with  other  men  at  or  near  the  time  the 
«hild  was  begotten,  jet  if  thej  are  fully  satisfied  from  all  the  evidence 
that  she  became  pregnant  with  and  gave  birth  to  a  bastard  child,  that  the 
mother  and  child  are  residents  of  that  county,  and  that  the  defendant 
was  the  father  of  the  child,  they  would  be  justified  in  finding  him  guilty. 
While  the  latter  part  of  the  instruction  under  consideration  is  objection- 
able as  to  its  phraseology,  yet,  when  read  in  connection  with  the  other 
paragraphs  of  the  charge,  it  is  not  open  to  the  objection  urged.  The  jury 
could  not  fail  to  understand  from  the  whole  charge  that  the  burden  was  on 
the  state  to  establish  the  fact  that  the  defendant  was  the  father  of  Alice 
Boy's  child. 

ni.  It  is  said  the  court  erred  in  sending  the  complaint  to  the  jury. 
We  do  not  find  that  any  objection  was  made  to  the  court's  action  in  this 
respect.  The  first  time  the  matter  appears  in  the  record  is  in  the  motion 
for  a  new  trial.  Even  if  it  was  error,  a  point  we  do  not  decide,  defendant 
-could  not  take  advantage  of  it,  having,  so  far  as  the  record  shows,  permit- 
ted the  complaint  to  be  sent  to  the  jury  without  any  objection  on  his 
part. 

IV.  It  appears  that  for  some  reason,  which  is  not  disclosed  in  the 
record,  the  court  read  the  seventh  paragraph  of  the  charge  twice  to  the 
jury.  It  is  claimed  this  prejudiced  the  defendant.  No  exception  was 
taken  at  the  time  to  this  act  of  the  court,  and  it  is  brought  to  our 
attention  by  affidavit  of  counsel  Whether  the  second  reading  was  error 
would  depend  on  the  manner  of  the  reading,  and  the  reason  for  it.  The 
record  is  silent  as  to  these  matters.  Moreover,  the  matter  presented 
should  have  been  preserved  by  bill  of  exceptions.  The  record  can  not  be 
thus  enlarged  by  affidavits.  Blafiehard  v.  Devoe,  80  Iowa,  521;  McArthur 
V.  Sehultz,  78  Iowa,  364. 

v.  Counsel  insist  that  the  evidence  did  not  justify  the  verdict,  and, 
as  usual  in  such  cases,  the  evidence  is  conflicting.  There  is  evidence 
showing  intercourse  between  complainant  and  other  parties  about  the 
time  the  child  must  have  been  conceived.  It  is  denied  by  the  complain- 
ant, as  also  by  some  of  the  persons  who  are  said  to  have  been  parties  to 
the  acts.  Two  or  three  young  men,  one  of  them  a  brother  of  the  defend- 
ant, testified  to  having  had  intercourse  with  the  complainant  about  the 
time  conception  would  ordinarily  have  taken  place.  It  is  evident  the 
jury  did  not  believe  these  witnesses.  They  had  the  witnesses  before 
them.  They  could  observe  their  manner  and  conduct  upon  the  stand.  It 
may  have  been  such  as  to  satisfy  the  court  and  jury  of  the  falsity  of  their 
statements.  If  the  jury  did  not  believe  them,  and  did  believe  the  testi- 
mony of  the  state's  witnesses,  there  was  ample  evidence  upon  which  to 
base  their  verdict.  The  defendant  did  not  go  upon  the  stand  and  deny 
the  charge.  We  can  not  disturb  the  verdict.  We  have  noticed  all  the 
errors  argued  by  counsel. 

The  judgment  must  be  attirmx]). 
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A.  Hebshkt,  Appellant,  ▼.  Thi  Botna  Vallxt  Stats  Bank,  Appellee* 

Original  Notioe:  bkbyiob  on  absent  defendant:  estoppel:  home- 
stead. 

Ajppealfrom  MUU  District  Ocmr^.— Hon.  K.  W.  Maoet,  Judge. 

Wednesday,  Mat  17, 1893. 

Action  to  establish  a  priority  of  liens.  Judgment  for  the  defendant, 
and  the  plaintiff  appealed. — Affirmed* 

Smith  MoPherson,  X.  T.  Oenung  and  W.  8.  Lewis,  for  appellant. 

E.  B.  Woodruff  and  P.  P.  Kelley,  for  appellee. 

Gbanqer,  J. — The  record  in  this  case  presents  precisely  the  same 
question  for  determination,  and  upon  the  same  facts,  as  was  determined 
in  Botna  Vol,  State  Bank  v.  Silver  City  Bank,  decided  at  the  last  term,  and 
is  reported  in  87  Iowa,  479.  Following  the  conclusion  in  that  case,  the 
judgment  in  this  is  affirmed. 


Patbioe  Gbeeb,  Appellee,  v.  William  Powell  et  at,  Appellant!. 
Boundaries:  action  to  determine:  evidence:  statute  of  ldiita- 

TIONS. 

Appeal  from  Johnson  District  Court.— Bom,  8.  H.  Fairall,  Judge. 

Friday,  October  13, 1893. 

The  parties  plaintiff  and  defendant  are  owners  of  adjoining  lots  in 
Iowa  City,  upon  both  of  which  buildings  were  erected  many  years  ago. 
The  buildings  occupy  the  whole  of  the  lots.  The  plaintiff  claims  that  the 
defendants'  building  occupies  part  of  the  plaintiff's  lot,  and  this  is  an 
action  in  equity  to  settle  and  determine  the  diyiding  line  between  the 
lots,  and  to  adjudicate  the  claims  of  the  parties  for  the  occupancy  and 
use  of  part  of  the  lots.  There  was  a  trial  on  the  merits,  and  a  decree  for 
the  plaintiff.    The  defendants  appeal;— ^j/Srm^d. 

Bobinson  f  Patterson,  for  appellants. 

Slater  f  Conklin,  for  appellee. 

BoTHROCK,  J.— There  was  a  large  mass  of  OTidenoe  introdoced  oa 
the  hearing,  consisting  of  measurements  and  maps  and  plats  of  the  prem* 
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isesy  and  the  testimonj  of  witnesses  as  to  the  time  when  the  buildings  of 
the  respective  parties  were  erected.  It  is  impossible  to  set  oat  the  eyi- 
denoe  thus  introduced  so  that  it  would  be  understood  by  anyone  not 
familiar  with  the  location  of  the  lots  and  buildings.  Indeed,  no  one  can 
understand  the  evidenoe  and  apply  it  to  the  matters  in  dispute  so  well  as 
one  who  has  personal  knowledge  of  the  property  and  its  surroundings.  It 
appears  that  there  is  a  crack  or  seam  between  the  buildings  of  the  parties, 
and  on  the  front  thereof.  The  district  court  adopted  this  crack  as  the 
true  line,  and  adjusted  the  respective  claims  of  the  parties  on  tliat  line  as 
the  basis.  Each  one  of  the  parties  occupied  over  the  line  thus  fixed  with 
parts  of  his  building,  and  the  court,  after  examining  the  evidence  as  to 
the  value  of  the  parts  thus  occupied,  and  the  value  of  the  use,  struck  a 
balance,  and  judgment  for  the  plaintiff  for  one  hundred  and  four  dollars 
and  twenty-twp  cents,  and  apportioned  the  costs  of  the  trial  between  the 
parties.  Our  conclusion  is  that  the  line  fixed  by  the  district  court  ought 
to  be  held  to  be  the  true  line. 

It  is  claimed  that  the  action  is  barred  by  the  statute  of  limitations. 
We  do  not  think  that  the  possession  by  the  defendants  and  their  grantors 
was  adverse,  and,  in  our  opinion,  the  allowance  made  for  use  and  occupa- 
tion for  five  years  prior  to  the  commencement  of  the  action  was  correct. 

The  decree  of  the  district  court  is  affirmed. 


Pbay,  Dryer  &  Compakt,  Appellee,y.  Farmers'  Incorporated  Ck>-0PER- 
ATiTB  Creamery,  Appellant. 

Bales:  AUTHORITY    of    agent:     DEOLARATIONS  :     XNSTRUOnONS:    svi* 
DENCE. 

Appeal  from  Butler  District  Ckmrt.—Rov,  G.  W.  Buddioe,  Judge. 

Friday,  October  13,  1893. 

Action  at  law  to  recover  damages  for  the  defendant's  failure  to  ship 
to  the  plaintiff  four  thousand, seven  hundred  and  seventy-two  and  one  half 
pounds  of  butter  as  per  an  alleged  agreement.  The  defendant  answered, 
denying  generally.  From  a  verdict  and  judgment  for  the  plaintiff, 
the  defendant  appeals. — Affirmed* 

J,  H,  Scales,  for  appellant. 

Molntyre,  Eemenway  ^  Orundy,  for  appellee. 

Given,  J. — The  evidence  shows  without  conflict  that  the  plaintiff 
had,  previous  to  the  transaction  in  question,  purchased  butter  from  the 
-defendant  through  its  manager,  Mr.  A.  B.  Watson.  That  on  September 
Z,  1891,  Mr.  Watson  telephoned  the  plaintiff,  asking  if  they  wanted  4 
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Bhipment  of  batter,  to  which  they  answered  in  effect  that  if  thej  did  they 
would  wire  np  and  bny  it  before  Friday  the  next  week.  On  September 
3,  Mr.  Dryer,  of  the  plaintiff  firm,  went  to  the  defendant's  creamery,  and 
found  Mr.  James  Santee,  who  was  employed  as  a  batter  maker,  in  charge. 
Mr.  Santee  had  the  batter  in  question  loaded  to  be  taken  to  the  railroad 
station  for  shipment.  Santee  and  Dryer  then  and  there  agreed  upon  a 
sale  of  the  batter  to  the  plaintiff,  and  the  price  to  be  paid,  whereupon 
the  butter  was  unloaded,  weighed,  the  marks  removed,  and  the  butter 
placed  in  the  defendant's  storage  room.  On  September  4,  the  plaintiffs 
deposited  in  the  post  office  at  Shell  Bock,  Iowa,  addressed  to  the  defend- 
ant at  Glutterville,  Iowa,  a  draft  for  the  agreed  price  of  the  butter.  This 
draft  should  have  been  received  by  the  defendant  in  the  ordinary  course 
of  the  mail  on  or  before  the  following  Saturday,  but  it  was  missent,  so 
that  the  defendant  did  not  receive  it  until  the  following  Thursday,  Septem- 
ber 10.  On  September  10,  the  defendant  shipped  the  butter  to  New  York. 
The  plaintiff  claims  that  Mr.  Santee  agreed  to  receive  the  draft  when  depos- 
ited in  the  post  office  at  Shell  Bock  as  payment  for  the  butter,  and  that 
defendant  was  to  haul  the  batter  to  the  railroad  station,  and  ship  it  to 
the  plaintiff,  within  a  reasonable  time,  or  when  the  defendant  should 
need  the  storage  room,  or  when  the  plaintiff  should  order  the  shipment. 
The  defendant  contends  that  the  draft  was  to  be  sent  so  that  the  money 
could  be  realized  thereon  by  Saturday  following  the  sale,  and  that,  not 
being  so  received,  the  plaintiff  was  not  entitled  to  the  butter.  The 
defendant  also  contends  that  the  plaintiff  failed  to  show  that  Santee  had 
authority  to  sell  the  butter,  ai&d  especially  upon  the  terms  claimed  by  the 
plaintiff.  The  controlling  questions  are  whether  Mr.  Santee  did  agree  to 
receive  the  draft  as  payment  when  deposited  in  the  mail  at  Shell  Bock, 
and  whether  he  had  authority  to  so  agree. 

I.  The  court  instructed  that  the  burden  was  on  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that  Mr.  Santee  had  authority  from  the 
defendant  to  make  the  sale  of  the  butter,  and,  if  they  failed  to  so  find, 
their  verdict  should  be  for  the  defendant.  The-  appellant  cites  the  rule 
that  power  to  sell  only  confers  authority  to  sell  in  the  usual  way,  and 
complains  of  the  refusal  to  give  instructions  asked  to  the  effect  that 
authority  to  Santee  to  sell  the  butter  did  not  authorize  him  to  agree  to 
take  in  payment  a  draft  deposited  in  the  post  office  at  Shell  Bock.  The 
instruction  given  must  be  read  in  the  light  of  the  issue  and  facts  to  which 
it  related.  The  issue  was  as  to  Santee' s  authority  to  make  the  particular 
contract  as  claimed  by  the  plaintiff,  and  the  question  of  his  authority  to 
receive  in  payment  a  draft  deposited  in  the  post  office  at  Shell  Book  waa 
included  in  the  questions  submitted  in  the  instructions  given. 

n.  On  the  trial  the  plaintiff  Dryer  testified  that  the  plaintiff  Pray  asked 
Mr.  Santee  why  he  did  not  ship  the  butter,  and  he  said  on  account  of  the 
delay  of  the  draft.  The  appellant  moved  to  strike  out  this  evidence  aa 
incompetent,  immaterial,  and  the  conclusion  of  an  unauthorized  person. 
The  motion  was  overruled,  and  the  appellant  assigns  the  roling  as  error^ 
claiming  that  it  is  contrary  to  the  rule  ''that  the  agent's  declarations, 
made  after  the  transaction  is  fully  completed  and  ended,  are  not  admis* 
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fiible."  The  rnle  as  claimed  does  not  apply  to  this  ease.  The  transao- 
tion  was  not  fally  completed,  and  the  evidence  sought  to  be  stricken  ont 
was  the  answer  of  the  agent,  who,  according  to  the  appellee's  claim,  had 
aathority  to  and  did  make  the  sale  and  agreement  to  ship.  It  was  in  re- 
sponse to  the  appellee's  inquiry  why  the  shipment  had  not  been  made, and 
was  a  part  of  the  incompleted  transaction. 

ni.  The  appellant's  further  contentions  are  that  the  evidence  fails  to 
show  an  agreement  to  accept  the  draft  deposited  in  the  post  office  at  Shell 
Rock,  Iowa,  in  payment  of  the  butter;  that  it  fails  to  show  that  Mr.  San- 
tee  had  authority  to  make  sales  of  butter  for  the  appellant,  and  fails  to 
show  that  he  had  authority  to  agree  to  take  a  draft  deposited  in  the  post 
office  at  Shell  Bock,  Iowa,  in  payment  for  butter.  As  already  stated, 
there  is  no  question  but  that  Mr.  Santee  did  make  an  agreement  with  the 
plaintiff  for  the  sale  of  the  butter,  but  there  is  a  question  as  to  his  author- 
ity to  make  the  agreement  claimed,  and  whether  he  did  make  it  as 
claimed  with  respect  to  receiving  the  draft.  There  is  evidence  tending 
to  show  that  Mr.  Santee  had  authority  to  and  did  agree  as  claimed  by  the 
plaintiff,  and  evidence  to  the  contrary.  This  conflict  was  fairly  sub- 
mitted to  the  jury,  and,  their  finding  having  support  in  the  evidence,  we 
cannot  disturb  their  verdict. 

Our  conclusion  is  that  the  judgment  of  the  district  court  should  be 

AFTIBIIXD. 


C.  C.  Parks,  Appellee,  v.  I.  N.  Woods,  Appellant. 

Action  on  Promissory  Note :  partial  payments:  evidence. 

Appeal  from  Dallas  District  Court, — ^HoN.  J.  H.  Appleqate,  Judge. 

Friday,  October  13,  1893. 

Action  on  a  promissory  note.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  from  which  the  defendant  appeals. — Affirmed* 

Shortley  f  Sarpel,  for  appellant. 

Cardell  4-  Nichols,  for  appellee. 

KiNNE,  J.— I.  The  plaintiff's  action  is  on  a  promissory  note,  dated 
January  1,  1874,  for  seventy-eight  dollars  and  eighteen  cents,  drawing 
eight  per  cent,  interest,  and  due  four  months  after  date.  November  10, 
1876,  there  was  an  indorsement  of  thirty-three  dollars  and  fifty  cents 
made  on  the  note.  The  plaintiff  pleaded  and  established  facts  which 
showed  that  within  ten  years  prior  to  the  commencement  of  this  suit  the 
defendant  had,  in  writing,  acknowledged  his  indebtedness  upon  said  note, 
and  agreed  to  pay  the  same.  The  defendant  denied  all  the  allegations  in 
the  petition,  and  pleaded  the  statute  of  limitations.    In  a  further  answer 
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he  denied  the  ezeontion  of  the  note,  and  ayerred  that  on  January  1, 1873, 
he  ezecated  and  delivered  to  the  plaintiff  his  promissory  note,  wUoh  was 
identical  with  the  note  declared  npon  in  the  petition,  except  the  date 
thereof.  Averred  that  after  he  executed  and  delivered  said  note  to  the 
plaintiff,  said  plaintiff  maliciously  altered  the  same,  and  changed  the  date 
thereof  from  1873  to  1874,  and  also  altered  the  date  of  the  indorsement 
thereon  from  1874  to  1875.  He  also  pleads  that  the  "note  referred  to 
herein  as  executed  in  1873"  should  have  credited  thereon  forty-one  dollars 
of  date  of  June,  1873,  and  thirty-six  dollars  and  thirty-five  cents  as  of 
date  October  13,  1874.  The  cause  was  tried  to  a  jury,  and  a  verdict  ren- ' 
dered  for  the  plaintiff  for  one  hundred  and  thirty  dollars  and  fifty  cents, 
the  amount  claimed  by  the  plaintiff  to  be  due.  Judgment  was  entered 
upon  the  verdict,  and  the  defendant  appeals. 

n.  The  only  question  presented  by  the  record  arises  upon  the  giving 
of  the  fifth  instruction  by  the  court  to  the  jury.  In  it  the  court  said  to 
the  jury:  *'F{fih,  If  you  find  from  the  evidence  in  this  case  that  the  note 
in  suit  was  executed  by  the  defendant  on  the  first  day  of  January,  1874, 
and  you  further  find  that  since  the  execution  of  said  note,  and  within  the 
ten  years  prior  to  the  bringing  of  this  suit,  the  defendant,  in  writing^ 
acknowledged  indebtedness  due  from  him  to  the  plaintiff,  then  and  in 
that  event  your  verdict  should  be  for  the  full  amount  due  upon  said  note, 
after  allowing  the  credit  indorsed  on  the  back  thereof."  The  jury  were 
also  instructed,  if  they  found  the  note  was  executed  January  1, 1873,  and 
the  plaintiff  had  not  altered  or  changed  its  date,  and  the  defendant,  in 
writing,  had  within  ten  years  just  prior  to  the  bringing  of  this  action 
aclinowledged  himself  indebted  to  the  plaintiff  upon  said  note,  to  find 
for  the  plaintiff  for  the  amount  due  upon  said  note,  less  the  credit  indorsed 
thereon,  together  with  such  other  sums  as  the  testimony  showed  the  de- 
f  endant  had  paid  thereon.  The  complaint  is  that  the  court  erred  in  vir* 
tually  instructing  the  jury  that,  if  the  note  sued  on  was  executed  in  1874, 
they  could  not  allow  the  defendant's  claimed  credit  of  forty-one  dollars  of 
date  of  June,  1873. 

We  think,  under  all  the  facts  disclosed  by  tiiis  record,  the  instruction 
was  warranted.  The  defendant  denied  in  his  answer  and  on  the  witness 
stand  that  he  had  given  a  note  to  the  plaintiff  in  1874.  His  testimony 
touching  this  matter  was  so  positive  as  to  leave  no  ground  for  a  claim  that 
he  was  in-doubt  as  to  the  date  of  the  note  he  had  given.  The  note  in  suit 
was  so  worn  that  it  only  showed  in  the  date  line  the  figures  "187  ."  The 
plaintiff  introduced  evidence  showing  the  note  bore  date  January  1,  1874. 
The  defendant  introduced  evidence  showing  the  note  was  dated  in  1873, 
and  denied  giving  the  plaintiff  a  note  in  1874.  He  also  showed  that  in  the 
summer  of  1873,  the  plaintiff  purchased  from  him  a  heifer  and  cow  for  for- 
ty-one dollars,  which  amount  the  plaintiff  agreed  to  credit  upon  said  note, 
and  had  failed  so  to  do.  From  the  evidence  it  appears  that  the  parties 
had  had  dealings  in  1874,  and  prior  to  that  time,  as  far  back  as  1871,  dur- 
ing which  time  the  defendant  had  executed  several  notes  to  the  plaintiff, 
had  from  time  to  time  made  payments  thereon,  and  then  gave  new  notes 
for  the  balance  remaining  due,  including  what  he  at  the  time  owed  the 
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plaintiff  on  book  aoooont.  It  appears  also  that  settlements  were  had  be- 
tween them  at  the  beginning  of  eaoh  year.  Now,  it  is  clear  that  if  the 
note  sned  upon  was  exeented,  as  the  jury  mnst  have  found,  in  1874,  the 
credit  which  the  defendant  claims  he  was  entitled  to  as  of  date  of  June, 
1873,  most  haye  been  npon  some  note  other  than  the  one  in  suit.  Now, 
the  defendant  in  his  answer  does  not  claim  a  credit  of  forty-one  dollars  on 
a  note  executed  in  1874.  He  says  it  was  on  a  note  executed  in  1873.  As 
the  jury  found  this  note  was  executed  In  1874,  and  as  the  credit  claimed 
was  for  property  sold  the  plaintiff  seyeral  months  prior  to  the  time  the 
'  note  in  suit  was  in  fact  executed,  it  Is  clear  that  the  credit  was  not  to  be 
made  upon  the  note  in  suit,  but  on  a  prior  note.  There  was  no  error  in 
the  giving  of  the  instruction.    AimtiiSD. 


GxoBOi  Haw  ft  Compant,  Appellants,  t.  Amsbioak  Wnti  Nail  Compant, 

Appellees. 

Oontraots:  sTATurxorFaATTDS:  pusADiNa:  kyidxnob. 

Appeal  from  Woodbury  District  Ctmr^— Hon.  Scott  M.  Ladd,  Judge. 

Saturday,  Ootobkb  14,  1893. 

AonoN  to  recover  for  an  alleged  breach  of  a  contract  to  deliver  two 
thousand  kegs  of  wire  nails.  The  defendant  denied  that  the  plaintiff 
made  any  contract  with  the  defendant  for  the  purchase  of  nails.  There 
was  a  trial  by  jury.  At  the  dose  of  the  introduction  of  the  evidence,  the 
defendant  presented  a  motion  requesting  the  court  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant.  The  motion  was  sustained,  a  verdict 
for  the  defendant  was  returned,  and  judgment  was  rendered  against  the 
the  plaintiffs  for  costs.    The  plaintiffs  appeal.~42^lrm«d. 

Wright,  HMbbard  f  Teomans,  for  appellants. 

Taylor,  Shull  f  Famsworth,  for  appellee. 

BoTHBOGK,  J.— I.  The  plaintiffs  claimed  that  the  contract  under 
which  they  claimed  the  right  to  recover  was  in  writing.  The  defendant 
denied  this  averment,  and  the  question  made  by  the  pleadings  was 
whether  there  was  a  written  contract.  It  is  conceded  that  no  pay- 
ment was  made  by  the  plaintiffs  to  the  defendant,  and  no  nails  were  de* 
livered,  and,  under  section  3664  of  the  Code,  commonly  known  as  the 
'*Statute  of  Frauds,"  it  was  incumbent  on  the  plaintiffs  to  show  by 
written  evidence  that  a  contract  was  made,  as  claimed.  The  only  ques- 
tion in  the  case  is  whether,  upon  a  fair  consideration  of  all  the  competent 
evidence,  the  direction  to  the  jury  to  return  a  verdict  for  the  defendant 
was  erroneous.    It  is  true  that  counsel  for  the  appellant  give  some  atten- 
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tion  in  fheir  ftigmnent  as  to  whether  fhe  oontraot  u  shown  b j  the  eri- 
denoe  ought  not  to  be  regarded  as  within  the  ezeeption  oontained  in  see- 
tion  3665  of  the  Code,  by  whioh  parol  evidenoe  is  admissible  to  establish 
a  oontraot  of  pnrohase  "when  artieles  of  personal  property  sold,  are  not 
at  the  time  of  the  oontraot  owned  by  the  vendor  and  ready  for  delivery; 
bat  labor,  skill  or  money  are  neeessarily  to  be  expended  in  prodneing  or 
proonring  the  same."  It  is  a  soffieient  answer  to  this  line  of  argoment 
to  say  that  a  oontraot  within  the  ezeeption  was  not  in  issue  between  the 
parties,  and  the  evidenee  in  the  ease  was  not  directed  to  snoh  a  oontraot. 
The  action,  by  the  averments  of  the  petition,  was  apon  a  written  oon- 
traot alone,  without  exception  or  qnalifleation. 

n.  In  sustaining  the  motion  to  direct  a  verdict,  the  court  made  its 
ruling  in  the  following  words:  "In  order  to  sustain  the  action  for  the 
plaintiff,  it  Is  necessary  for  him  to  prove  that  the  contract  was  wholly  in 
writing.  Our  statute  provides  that  a  contract  in  such  case  as  this  should 
be  wholly  in  writing.  Now  it  appears  that  the  plaintiff  gave  an  order  to 
his  agent  at  Pittsburg  (McLean)  to  buy  these  nails,  in  writing,  but  there 
is  no  evidence,  according  to  the  court's  undei standing,  no  evidence  in 
writing,  no  evidence  of  any  kind,  in  fact,  showing  that  any  order  was 
made  by  McLean  in  writing  upon  the  defendant  for  these  nails;  and 
therefore  I  think  the  evidence  does  not  show  that  the  contract  was  in 
writing,  and  for  that  reason  there  is  no  evidence  sustaining  the  action  of 
plaintiff,  and  the  jury  ought  to  be  instructed,  for  that  reason,  to  return  a 
verdict  for  the  defendant,  and  that  is  the  instruction  of  the  court." 
There  is  a  large  mass  of  evidence,  in  the  form  of  correspondence  between 
the  parties,  in  reference  to  the  alleged  contract.  There  is  also  evidence 
that  the  plaintiffs'  agent,  McLean,  made  an  order  for  nails  upon  a  partner- 
ship under  the  name  of  Clement,  Biddle  &  Co.,  and  that  this  firm  made  an 
order  on  the  defendant  for  nails,  and  that  the  plaintiffs  were  to  receive 
part  of  that  order.  There  is  further  evidence  that  Clement,  Biddle  &  Co. 
withdraw  and  canceled  the  order;  so  that  it  fairly  appears  that  the 
defendant  never  had  nor  accepted  any  written  order  firom  the  plaintiff^ 
for  nails.  As  we  have  said,  there  is  a  large  mass  of  correspondence  be 
tween  the  parties.  We  do  not  set  out  this  evidence.  It  is  unnecessary 
to  do  so.  No  case  like  this  will  ever  present  the  same  facts.  We  have 
carefully  examined  and  considered  the  evidence,  and  are  satisfied  that,  if 
the  court  had  submitted  the  case  to  the  jury,  and  a  verdict  had  been 
found  for  the  plaintiffs,  it  would  have  been  the  duty  of  the  court  to  set 
the  verdict  aside,  and  that  the  direction  to  render  a  verdiot  for  the 
defendant  was  correct. 

The  judgment  of  the  district  court  is  AmsMXD^ 
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W.  B.  Webb,  Appellee,  ▼.  B.  F.  B^ilit  et  ol.  Appellants. 
Partnership:  oontraot:  oonstbuotion. 

Appeal  from  Taylor  Distriet  Court^Rov.  H.  M.  Towksb,  Judge. 

MOKDAT,  OOTOBXB  16,  1893. 

AonoN  by  a  partner  to  reooyer  a  balance  dne  him  nnder  the  partner- 
ship contract.  From  a  judgment  for  the  plaintiff  the  defendants  appeal. 
^^Affirmed* 

Fliek  f  Thomas,  for  appellants. 

Q,  B.  Haddock,  for  appellee. 

EiKKS,  J.— In  AngQBt,  1886,  tbe  plaintiff  and  one  Charles  Cope* 
since  deceased,  entered  into  a  written  agreement,  by  the  terms  of  which 
Cope  leased  to  the  plaintiff  two  hundred  and  forty-six  acres  of  land  in 
Taylor  county,  Iowa,  for  a  period  of  three  years  from  and  after  March  1, 
1887.  This  contract  was  afterwards  extended  to  include  the  year  1891. 
As  a  part  of  said  contract,  Cope  placed  upon  said  farm  certain  stock,  feed, 
and  chattels  of  the  agreed  value  of  two  thousand,  seven  hundred  and  fifty- 
two  dollars.  It  was  also  agreed  that  Cope  might  thereafter  purchase  and 
deliver  other  stock  to  Webb  on  said  farm.  All  of  the  stock  was  to  be 
kept  and  cared  for  by  Webb,  and  to  be  prepared  for  market.  The  con- 
tract then  provides:  *^pon  sale  of  any  of  said  stock,  or  the  increase 
thereof,  at  any  time,  the  said  Coi>e  shall  receive  the  money  thereon,  and 
shall  deduct  therefrom  all  expenses  and  sums  due  him  for  the  pur- 
chase money  of  said  stock,  or  principal  or  interest  paid  by  him  for 
money  used  in  purchasing  such  stock  or  purchasing  feed  for  the  same,  as 
well  as  purchase  money  for  feed,  and  the  money  remaining,  if  any,  then 
shall  be  the  money  and  property  of  said  Cope  and  Webb ;  each  to  have  an 
equal  share  of  such  remaining  sum."  Webb  was  also  to  feed  and  care 
for  the  stock,  using  grain  and  grass  grown  on  the  farm,  or  that  might  be 
purchased  by  Cope  for  that  purpose.  The  contract  contains  other  provis- 
ions not  bearing  upon  the  matter  in  controversy.  In  1891  Cope  died,  and 
the  appellants  are  the  administrators  of  his  estate.  All  matters  arising 
nnder  said  contract  have  been  settled  except  one,  and  to  this  alone  we 
shall  direct  our  attention. 

It  is  contended  by  the  administrators  that,  by  the  terms  of  the  lease, 
in  settlement  Cope  should  be  reimbursed  for  interest  paid  for  money  used 
in  purchasing  the  stock  inventoried  in  the  contract;  that  is,  that  interest 
should  be  computed  at  ten  per  cent,  upon  the  two  thousand,  seven  hundred 
and  fifty-two  dollars,  the  agreed  value  of  the  stock  and  other  chattels 
turned  over  to  Webb  when  he  entered  upon  the  farm  under  the  lease. 
The  plaintiff  contends  that  the  farm  and  inventoried  chattels  were  put  in 
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by  Coi>e  as  against  his  (plaintiff's)  labor.  The  amount  of  interest  in  eon* 
troversy  is  one  thousand,  four  hundred  and  thirty-eight  dollars  and  sixty* 
four  cents.  One-half  of  this — seyen  hundred  and  nineteen  dollars  and 
thirty-two  cents — the  appellants  seek  to  charge  to  the  account  of  the 
appellee.  The  appellants,  as  administrators  of  Cope,  retain  this  seven 
hundred  and  nineteen  dollars  and  thirty-two  cents,  which  the  appellee 
seeks  to  recoyer.  The  cause  was  tried  to  the  court  below  without  a  jury, 
and  a  judgment  rendered  in  fayor  of  the  plaintiff  for  the  amount  claimed, 
with  interest,  from  which  the  administrators  appeal. 

I.  The  contention  between  the  parties  arises  out  of  the  constmctioa 
of  the  written  agreement  in  so  far  as  it  relates  to  interest.  We  think  the 
claim  "upon  sale  of  any  of  the  said  stock"  clearly  refers  to  all  the  stock 
that  might  be  on  the  farm  at  the  time  of  such  sale,  both  the  inyentoried 
stock  and  that  which  Cope  might  purchase  during  the  existence  of  the 
lease,  as  well  as  the  increase  of  all  of  it.  The  language  of  the  agreement 
as  to  interest  is  not  clear,  but  we  tliink,  upon  considering  all  the  proyi- 
sions  of  the  contract,  that  the  intention  waste  reimburse  Cope  for  the 
inventoried  stock  at  its  agreed  value,  and  for  feed  as  per  said  invoice* 
and  for  whatever  Cope  might  thereafter  expend,  either  as  interest  or  prin* 
cipal,  in  the  purchase  of  more  stock  and  feed;  that  is,  he  was  to  be  repaid 
the  agreed  value  of  the  stock  and  feed  he  put  in  in  the  first  instance,  and 
also  the  value  of  any  additional  stock  he  might  purchase,  and  cost  of  feed 
for  the  same,  and  interest  on  any  money  he  might  be  compelled  to  borrow 
for  the  purchase  of  stock  thereafter. 

We  do  not  think  that  the  language  used,  construed  in  the  light  of  al^ 
the  provisions  of  the  contract,  can  be  held  to  sustain  the  appellants'  con- 
tention that  the  contract  provides  for  payment  of  interest  on  the  agreed 
value  of  the  stock  invoiced  when  the  contract  was  entered  into.  The 
words  "purchase  money  of  stoclc"  and  "purchase  money  for  feed"  evi- 
dently refer  to  stock  and  feed  turned  over  when  the  contract  was  entered 
into;  and  the  words,  "or  principal  or  interest  paid  by  him  for  money  used 
in  purchasing  such  stock,  or  purchasing  feed  for  the  same,"  refer  solely  to 
stock  and  feed  thereafter  to  be  purchased.  In  no  other  way,  as  it  seemi 
to  us,  can  all  parts  of  the  contract  be  given  full  effect.  The  words  "pur- 
chase money"  occur  twice  in  the  contract;  once  referring  to  stock  then 
on  hand,  and  again  referring  to  the  feed  then  on  hand.  Whenever  the 
future  purchasing  of  stock  or  feed  is  provided  for,  the  word  "purchasing" 
is  used,  and  it  is  in  this  connection  that  the  provision  for  interest  is  made. 
Again,  the  clause,  "or  purchasing  feed  for  the  same,"  clearly  refers  to  a 
purchase  of  feed  for  stock  which  may  be  bought  in  the  future,  not  to  a 
purchase  of  feed  for  stock  then  in  hand.  .  The  clause  last  referred  to  fol- 
lows immediately  after  the  provisions  which  authorize  Cope  to  deduct 
"principal  or  interest  paid  by  him  for  money  used  in  purchasing  such 
stock." 

It  is  said  that  our  construction  of  the  contract  shows  it  to  be  an 
nnreasnoable  one.  That  it  can  not  be  presumed  that  Cope,  by  the  Ian. 
guage  used,  intended  to  put  in  the  farm  and  the  two  thousand,  seven  hun- 
dred and  fifty-two  doUai's  worth  of  stock,  feed,  and  other  chattels  a^ 
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against  the  labor  of  Webb.  We  oon  not  change  the  oontraot  entered  into 
by  the  parties.  We  can  not  charge  the  plaintiff  with  interest,  unless  by 
Tirtne  of  the  express  agreement  of  the  parties,  as  otherwise  there  is  no 
debt  which  can  be  the  basis  of  an  interest  charge.  Nor  can  we,  in  sneh  a 
case,  take  notice  of  what  may  be  the  usual  custom  as  to  charging  interest 
under  circumstances  like  those  disclosed  in  this  case.  The  only  question 
is,  what  does  the  contract  provide  as  to  interestt  When  its  meaning  in 
that  respect  is  ascertained,  it  must  be  carried  out,  regardless  of  its  effect 
on  the  parties. 

We  conclude  that  the  court  below  was  right,  «nd  its  judgment  is 

IFmLMSD. 
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LABD  et  aU,  Appellants.  ^^      ^ 

Aotion    to  Quiet    Title:  fobicsb  adjudication:   adtebsb  pos 

8BS8IOK. 

Appeal  from  Humboldt  District  Ckmrt.—Rov.  Lor  Thoicas,  Judge. 

TuBSDAT,  October  17, 1893. 

This  is  an  action  in  equity  to  quiet  the  alleged  title  of  the  plaintiff  to 
certain  lands  in  Humboldt  county.  There  was  a  full  hearing  on  the  mer- 
its and  a  decree  for  the  plaintiff.    The  defendants  appeal. ^-^rmad. 

J7.  F.  BuOard,  for  appellants. 

John  F,  DwMomhe,  for  appellee. 

BoTHROCK,  J.— I.  This  case  may  be  said  to  be  a  supplement  to  the 
ease  of  BuUard  v.  Des  Moines  f  Ft.  Dodge  Bailwcty  Co.,  62  Iowa,  882.  It 
hiTolves  the  title  to  the  same  land.  It  was  held  in  that  case  that  the  title 
was  in  the  railroad  company.  The  plaintiff  in  that  case  is  the  counsel  for 
the  defendants  in  this  appeal,  and  two  of  the  appellants  are  sons,  and  the 
other  is  his  wife.  It  was  not  claimed  in  the  cited  case  that  the  wife  and 
sons  had  then  any  interest  in  the  land.  That  was  a  trial  of  the  title  of  the 
land,  and  we  will  dispose  of  much  that  is  found  in  the  record  in  this  case 
by  the  single  remark  that  the  adjudication  in  the  former  action  disposed  of 
all  claim  of  title  which  E.  F.  BuUard  had  in  the  land.  He  was  the  plain- 
tiff in  the  action,  and  neither  he,  nor  those  claiming  under  him,  had  any 
right  to  commence  an  action  upon  one  claim  of  title,  and  pursue  it  to  the 
end  of  final  adjudication,  as  that  case  was  pursued,  and  then  set  up  other 
causes  of  action  in  another  suit,  or  by  way  of  defense  to  an  action  brought 
by  the  defendant  in  the  former  action ;  in  other  words,  it  was  incumbent  on 
£.  F.  BuUard  to  assert  aU  the  claim  he  had  to  the  land  in  the  former  aotion. 
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This  rale  is  fundftmental,  and  we  have  neither  the  time  nor  inolination 
to  elaborate  it. 

n.  There  were  a  nnmber  of  parties  defendant  to  the  present  action. 
The  only  parties  who  appealed  firom  the  decree  were  Phoebe  A.  Bollard, 
the  wife  of  E.  F.  Ballard,  who  was  an  original  defendant,  and  £.  G.  BaL 
lard  and  H.  B.  Ballard,  the  sons  of  E.  F.  Ballard,  who  made  themselves 
parties  by  intervention.  It  is  only  necessary  to  say  that  the  decree  of  the 
ooart  below  was  right  as  to  Phoebe  A.  Ballard.  She  is  the  wife,  not  the 
widow,  of  E.  F.  Ballard,  and  her  inchoate  right  of  dower  was  cat  off  by 
the  decree  in  the  former  action.  The  intervener,  £.  G.  Ballard,  claims 
title  by  a  qaitdaim  deed  made  by  Edward  F.  Ballard  to  him  on  the  twen- 
ty-sixth day  of  Janaary,  1885,  and  H.  B.  Ballard  claims  as  holder  of  a 
three  thousand  dollar  mortgage  upon  the  premises,  which  was  assigned  to 
him  by  the  executors  of  one  Esinglo  on  the  eighth  day  of  August,  1890. 
The  claim  of  these  interveners  is  that  the  quitclaim  deed  and  the  assign- 
ment of  the  mortgage  are  both  grounded  upon  the  claim  of  title  asserted 
in  the  former  action  between  E.  F.  Bullard  and  the  plaintiff  herein,  and 
which  title  was  held  to  be  void.  If  we  understand  the  contention  of 
the  interveners,  they  seek  to  tack  the  possession  of  the  original  claimants 
of  this  land  to  the  possession  of  the  interveners,  and  assert  title  by  pre- 
scription and  adverse  possession  of  the  land.  The  former  adjudication 
settled  the  question  of  the  statute  of  limitations  based  on  the  original  pos- 
session. If  there  was  any  merit  in  that  claim,  it  should  have  been  pre- 
sented in  that  action. 

Counsel  for  the  interveners  appears  to  be  laboring  under  the  impres- 
sion that  actual  possession  of  land  for  five  years,  claiming  title  adverse  to 
the  owner,  is  a  good  defense  to  an  action  to  quiet  title.  We  need  not  cite 
the  statute  on  this  subject.  The  possession  must  be  exclusive,  actual, 
open,  notorious,  and  under  color  of  title  or  claim  of  right  for  ten  years,  to 
be  available  under  our  statute  of  limitations.  There  was  no  such  posses- 
sion in  this  case. 

The  decree  of  the  district  court  is  aitibmkd. 


The  State  op  Iowa,  Appellee,  v.  O.  E.  Shannon,  Appellant. 

Conspiraoy:  conviotion:  appeal. 

Appeal  from  Folk  District  Ccmrt^HoN.  W.  F.  Conrad,  Judge. 

Wednesday,  Ootobsb  18, 1893. 

The  defendant  was  indicted  and  convicted  of  conspiracy,  and  hp* 
pe^^B.'-Jfflrm€tL 

No  appearance  for  appellant. 

John  r.  Stone,  Attorney  General,  for  the  State. 
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Bt  ths  Ck>nBT.— This  ease  is  submitted  on  a  transcript  which  con- 
tains a  copy  of  the  indictment,  notice  of  appeal,  appeal  bond,  and  record 
entry  of  judgment,  only.  We  have  oarefally  examined  the  entire  record 
before  as,  and  discern  no  error.    Affibmsd. 


Thk  Stati  or  Iowa,  Appellee,  v.  Biohabd  Ttkeb,  Appellant. 

Seduotion:  oonviotion:  appeal. 

Appeal  frcm  Fremont  District  Court.— Rov.  H.  E.  Deemsb,  Judge, 

WsDNSSDAT,  October  18, 1893. 

iNDionfEUT  for  seduction.  There  was  a  verdict  of  guilty,  and  a 
judgment  thereon,  from  which  the  defendant  api>ealed.  The  cause  was 
submitted  by  the  attorney  general  on  a  partial  transcript. — Affirmed. 

No  appearance  for  appellant. 

John  r.  Stone,  Attorney  General,  for  the  State. 

Bt  the  Gottbt.— The  transcript  contains  certified  copies  of  the  indict- 
ment, the  instructions  of  the  court,  and  the  record  entries.  No  part  of 
the  evidence  is  in  the  record.  With  a  due  examination  of  the  record,  no 
error  is  apparent,  and  the  judgment  will  stand.    Affibmed. 


The  State  of  Iowa,  Appellee,  y.  Charles  E.  Hxtnt,  Appellant. 

Liquor  Noisanoe :  ookyiotion:  appeal. 

Appeal  from  Polk  District  CowrU 

Wednesdat,  October  18, 1893. 

The  defendant  was  indicted,  tried,  and  conyicted  of  the  offense  of 
maintaining  a  nuisance  by  the  sale  of  intoxicating  liquors,  and  he  appeals. 
-^-Afflrfned* 

No  appearance  for  appellant. 

John  r.  SUme,  Attorney  General,  for  the  State. 

Bothbook,  J.^The  judgment  was  entered  in  the  court  below  on  the 
thfarty-first  day  of  October,  1892,  and  an  appeal  was  taken  in  November  of 
that  year,  llie  defendant  has  given  no  further  attention  to  the  matter, 
and  the  appeal  is  presented  to  this  court  upon  a  transcript  of  the  indict- 
ment and  judgment  and  notice  of  appeal.  No  error  appears  from  the 
record  thus  presented,  and  the  judgment  of  the  district  court  is  affirmed. 
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Datid  Mageb,  Appellant,  v.  Chicago  &  Northwestkrk  Bailwat  Com- 
PAKT,  Appellee. 

Personal  Injury:  oontribxttoby  negugenoe:  evidenoe. 

Appeal  from  Mahaska  District  Court— Hox.  David  Btan,  Judge. 

Wednesday,  October  18,  1893. 

Action  for  damages  for  a  personal  injury  sustained  by  one  T.  G. 
Klepper,  Jr.,  a  brakeman  on  one  of  the  defendant's  trains.  Elepper 
stepped  off  a  moving  train  upon  a  depot  platform,  and  fell  upon  the  plat- 
form, and  rolled  between  the  platform  and  the  oars,  and  his  right  hand 
was  crushed  and  injured  so  that  amputation  above  the  wrist  became 
necessary.  Elepper  assigned  his  claim  for  damages  to  the  plaintiff. 
There  was  a  trial  by  jury,  and,  when  the  plaintiff  had  introduced  his 
evidence  in  support  of  the  cause  of  action,  the  defendant  made  a  motion 
that  the  court  should  instruct  the  jury  to  return  a  verdict  for  the  defend- 
ant. The  motion  was  sustained,  and,  uiK)n  the  verdict  thus  returned,  the 
court  rendered  a  judgment,  from  which  the  plaintiff  appeals.— ^^rm^i. 

Q,  W.  Lafferty  and  G,  C.  Morgan,  for  appellant. 

Hubhard  f  DawUy,  for  appellee. 

BoTHROOK,  J. — The  case  has  once  before  been  in  this  court  upon  an 
appeal  by  the  defendant,  and  was  reversed  upon  the  ground  that  there 
should  have  been  a  verdict  for  the  defendant  because  it  did  not  appear 
that  the  defendant  was  properly  chargeable  with  negligence,  and  because 
Elepper  was  negligent  in  alighting  from  the  car  as  he  did.  The  facts  as 
they  appeared  on  the  first  trial  are  quite  fully  set  forth  in  the  former 
opinion,  and  need  not  be  repeated  here.    See  82  Iowa,  249. 

It  is  claimed  in  behalf  of  the  appellant  that  the  case  now  presented  is 
different,  both  in  pleading  and  fact,  from  that  presented  on  the  former 
appeal.  It  Is  true  that  certain  amendments  were  made  to  the  petition, 
and  some  of  the  witnesses  testified  to  additional  facts,  on  the  last  trial, 
but  all  these  amendments  do  not  change  the  fact  that  Elepper  negligently 
stepped  from  the  car  upon  the  platform,  and  fell  because  the  car  was  go- 
ing in  a  direction  opposite  to  that  in  which  he  supposed  it  was  moving; 
and  a  careful  examination  of  all  the  evidence,  as  now  presented,  leads  us 
to  the  conclusion  that  the  court  properly  instructed  the  jury  to  return  a 
verdict  for  the  defendant.  The  additional  facts  testified  to  by  witnesses 
on  the  last  trial  are  not  so  different  from  what  they  were  on  the  first 
trial  as  to  warrant  a  different  conclusion  from  that  reached  upon  the 
former  appeal. 

The  judgment  of  the  district  court  is  affirmed. 
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Town  of  Blooutixld,  Appellee,  v.  L.  C.  MoAvoy,  Appellant. 
Oriminal  Cause:  appeal:  beoobd. 

Ajppealfrom  Davis  District  Cottrt —Hon.  Charles  D.  Leqgett,  Jadge. 
Thursday,  October  19,  1893. 

By  the  Court. — The  defendant  was  eonvioted  in  mayor's  court  of  a 
yiolation  of  an'ordinanee  of  the  town  of  Bloomfield,  and  appealed  to  the 
district  court,  in  which  he  was  again  found  guilty.  From  the  judgment 
of  that  court  he  appeals.  The  cause  is  submitted  in  this  court  without 
argument  for  either  party,  on  a  transcript  which  shows  that  the  defendant 
was  tried  in  the  district  court  by  jury,  and  found  guilty  as  charged  in  the 
information.  A  new  trial  was  asked  on  the  grounds  that  the  verdict  was 
contrary  to  the  eyidence,  and  contrary  to  the  instructions  of  the  court, 
and  was  denied.  The  transcript  submitted  does  not  contain  the  evidence 
nor  the  instructions,  and  there  is  nothing  before  us  to  indicate  that  ther« 
I  any  error  in  the  proceedings,  prejudicial  to  the  defendant. 

The  judgment  of  the  district  court  is  therefore  aftibmed. 


The  State  or  Iowa,  Appellee,  v.  John  Newman,  Appellant. 

Nusianoe:  oonviotion:  appeal. 

Appeal  from  Folk  District  CourU 

Thubsday,  Ootobeb  19,  1893. 

The  defendant  was  indicted  and  convicted  of  the  crime  of  nuisance, 
and  judgment  entered  against  him,  from  which  he  appeals.— AjflmiMi. 

No  appearance  for  appellant. 

John  7,  8toM,  Attorney  General,  for  the  State* 

By  the  Coubt. — The  ease  was  submitted  upon  a  partial  transcript, 
showing  the  indictment,  judgment,  notice  of  appeal,  and  appeal  bond. 
We  do  not  discover  any  error  in  the  record  before  us.  The  judgment  of 
the  district  court  is  therefore  avfibmed. 

Vol.  89—48 
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1I7      m  ^'  ^'  ^'  CoTTBELL  ei  al,  Appellants,  v.  Wheeler  &  Mofpit  et  ah; 

"■"■■"  Wm.  B.  Piatt  et  al.,  Administrators,  Appellees. 

Judirnient :  assignmeitt  :  kvidenob. 

Appeal  from  Cedar  District  Ctwr*.— Hon.  J.  H.  Preston,  Judge. 

Friday,  January  19,  1894. 

Summary  proceeding  for  judgment  against  the  defendants.  Judg- 
ment rendered  for  the  intervenors,  from  whioh  the  plaintifEs  appeal. 
— Affirmed, 

Wolff  Donley,  for  appellants. 

Charles  B,  Keeler,  for  intervenors,  appellees. 

KiNNE,  J. — This  is  a  summary  proceeding  for  judgment  against  the 
defendants,  who  are  practicing  lawyers  of  Tipton,  Iowa,  for  one  thousand, 
three  hundred  and  seventy-seven  dollars,  which  it  is  alleged  they  have 
collected  upon  a  judgment  belonging  to  the  plaintiffs,  and  refuse  to  pay 
over.  The  facts,  as  disclosed  by  the  pleadings  and  on  the  hearing,  are 
that  on  March  26,  1878,  Piatt  &  Carr  and  I.  M.  Preston,  as  attorneys, 
procured  a  judgment  for  five  thousand  dollars  against  one  Mink,  and  in 
favor  of  Maria  D.  Shaffer;  that  the  firm  of  Piatt  &  Carr,  composed  of  H. 
O.  Piatt  and  H.  C.  Carr,  were  practicing  attorneys  at  Tipton,  Iowa,  and 
said  firm  was  dissolved  in  October,  1887;  that  a  portion  of  said  judgment 
was  on  March  20,  1883,  made  by  sale  of  real  estate  of  the  defendant  in 
the  judgment;  that  H.  C.  Piatt  died  in  November,  1888;  that  prior  to  his 
death,  and  in  March,  1883,  the  plaintiff  in  said  judgment  assigned  the 
same  to  H.  C.  Piatt;  that  at  all  times  prior  to  said  assignment  they  were 
attorneys  for  the  collection  of  the  judgment;  that  after  said  assignment, 
and  until  the  dissolution  of  said  firm,  they  continued  to  act  as  such  attor- 
neys for  H.  C.  Piatt;  that,  after  the  dissolution  of  said  firm,  H.  C.  Carr 
took  charge  of  said  judgment  for  the  collection  thereof  for  Piatt  &  Carr, 
and  turned  it  over  for  collection  to  the  defendants,  Wheeler  &  Moffit,  who 
have  collected  upon  said  judgment  the  sum  of  one  thousand,  three  hun- 
dred and  seventy -seven  dollars,  which  is  conceded  to  be  due  the  real 
owner  of  the  judgment;  that  Wheeler  &  Moffit  have  always  stood  ready  to 
pay  said  sum  whenever  it  should  be  adjudged  to  whom  it  belonged.  The 
executors  of  H.  C.  Piatt  intervene,  claiming  to  be  the  owners  of  the 
judgment,  and  entitled  to  the  proceeds  in  the  hands  of  Wheeler  &  Moffit. 
The  plaintiffs  claim  that  on  March  20,  1883,  and  prior  to  the  sale  of  the 
real  estate  of  the  defendant  in  the  judgment,  they,  through  Piatt  &  Carr, 
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Attorneys,  purchased  the  judgment,  and  still  own  the  same,  and  henoe 
are  entitled  to  the  money  made  thereon,  and  in  the  hands  of  Wheeler  & 
Moffit.  They  also  olaim  that  the  latter  firm  and  Carr  were  employed  by 
them  to  colleet  the  balance  dne  on  the  judgment.  These  claims  ar« 
denied.  The  ooort  below  found  in  fayor  of  the  interyenors,  ordering  the 
money  to  be  paid  to  them,  and,  from  this  order  and  judgment,  the  plain- 
tiffs appeal. 

I.  There  is  but  one  question  inyolyed  in  this  appeal,  yiz:  Who  owned 
the  judgment  upon  which  the  one  thousand,  three  hundred  and  seyenty- 
seven  dollars  now  in  the  hands  of  Weeeler  &  Moffit  was  collected  t  The 
plaintiffs'  claim  thereto  is  based  upon  an  alleged  oral  agreement  of  H.  C. 
€arr  with  them,  whereby  they  became  the  purchasers  of  the  judgment, 
prior  to  the  sale  of  the  real  estate  in  part  satisfaction  of  it.  Interyenors' 
claim  is  that  H.  C.  Piatt  purchased  the  judgment,  and  remained  the 
owner  of  it  until  his  death. 

It  will  serye  no  useful  purpose  to  reyiew  in  detail  the  eyidence.  As 
to  this  alleged  sale,  it  is  in  direct  conflict,  the  plaintiffs  testifying  to  the 
purchase,  and  Carr  denying  it.  There  are,  howeyer,  facts,  some  of  which 
are  undisputed,  which  we  think  justified  the  district  court  in  finding  for 
the  interyenors.  There  was  no  claim  that  H.  C.  Piatt  had  personally 
sold  or  assigned  the  judgment,  or  that  any  written  assignment  had  been 
made  by  anyone.  The  contention  is  that  Carr,  acting  as  attorney  for 
H.  C.  Piatt,  yerbally  sold  the  judgment  to  the  plaintiffs.  But  there  is  no 
evidence  showing  that  Carr  had  authority  to  make  any  sale  of  the  judg- 
ment. He  was  simply  acting  as  an  attorney  for  Piatt  for  the  collection  of 
the  judgment.  Now,  the  eyidence  of  the  plaintiffs  is  that  they  were  by 
this  purchase  to  haye  the  judgment  for  four  thousand,  one  hundred  and 
three  dollars,  the  face  yalue  of  which  was  fiye  thousand  dollars.  It  is 
well  settled  that  an  attorney  haying  a  claim  for  collection  has  no  power, 
in  the  absence  of  special  •authority,  to  accept  as  payment  a  less  sum  of 
money  than  the  whole  sum  due.  MeCarver  v.  Nealey,  1  G.  Greene,  362: 
Drain  v.  Doggett,  41  Iowa,  684;  Harbach  v.  Colvin,  73  Iowa,  641 ;  Bigler  v. 
Toy,  68  Iowa,  687;  Mechem  on  Agency,  section  813;  1  Am.  &  Eng. 
Encyclopedia  of  Law,  p.  957.  Nor  could  Carr's  authority  to  sell  the 
judgment  be  established  by  his  own  acts  or  declarations.  Bigler  v.  Toy, 
^8  Iowa,  689.  There  is  nothing  to  show  that  H.  C.  Piatt  oyer  ratified  the 
acts  of  Carr  in  respect  to  the  sale  of  the  judgment,  if  he  undertook  to 
make  such  a  sale.  It  does  not  appear  that  Piatt  oyer  knew  of  such 
sale  or  that  the  plaintiffs  claimed  to  haye  purchased  the  judg- 
ment. Without  knowledge  of  the  thing  done,  he  could  not  ratify. 
Davenport  Saving,  etc.,  Asffn  v.  North  American  Fire  Ins.  Co.,  16  Iowa,  78. 
Again,  the  letters  of  the  plaintiff  Cottrell  tend  strongly  to  show  that  it 
was  the  land  that  was  to  be,  and  afterwards  was,  sold  on  the  judgment, 
and  that  he  wanted  to  and  did  purchase,  and  not  the  judgment.  In  one 
letter  he  wants  Carr  to  inform  him  whether  he  will  be  safe  in  buying  it, 
and  whether  the  mortgages  on  it  can  be  paid.  In  another,  he  speaks  of 
the  purchase  of  the  Mink  property.  In  fact,  the  whole  tenor  of  the  cor- 
respondence between  the  plaintiff  Cottrell  and  Carr  is  in  harmony  with 
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Garros  testimony  that  lie  nerer  sold  the  judgment  to  the  plaintifh.  The 
bnrden  is  upon  the  plaintiffs  to  establish  their  case,  to  show  a  porohase 
of  the  judgment. 

In  the  light  of  the  testimony  of  Carr,  snpported,  as  it  is,  by  the 
record,  we  do  not  think  the  plaintiffs  hare  shown  that  they  are  entitled  to 
recover.  Giving  the  finding  of  the  court  below  the  force  and  effect  of  a 
verdict,  as  we  should,  the  plaintiffs  have  not  made  such  a  case  as  justifies 
us  in  disturbing  the  judgment  of  the  district  court.  In  the  view  we  have 
taken  of  the  case,  we  need  not  pass  upon  the  questions  raised  in  the 
motion.    Affirmed. 

BOTHBOOE^  J.i  took  no  part  in  this  case. 


INDEX 


ACCORD  AND  SATISFACTION.    See  Contracts,  1. 
ACKNOWLEDGMENTS. 

PuRPOSK  or.    See  Notice,  1. 
ACTION. 

Bight  or. 

1.  Bailroads—irtfury  to  employee—settlement— firaud.  Where  a  set- 
tlement with  a  brakeman,  on  account  of  damages  sustained  from  a 
personal  injory,  was  procured  by  a  railroad  company  under  represen- 
tations that  all  of  the  eyewitnesses  of  the  accident  in  which  the  injury 
was  received  were  against  him  as  to  the  cause  of  the  accident,  which 
was  untrue,  and  that  the  superintendent  of  one  of  the  divisions  of  the 
road  had  yard  work  which  said  brakeman  could  do,  that  he  would  put 
him  to  work,  and  that  he  could  always  have  work  as  long  as  he 
behaved  himself,  when  in  fact  said  superintendent  did  not  have  any 
positions  in  the  yards,  and  the  brakeman  was  refused  work  after 
several  applications,  and  after  waiting  a  reasonable  time  therefor, 
and  the  jury  found  that  the  brakeman  was  not  in  such  a  condition 
mentally  at  the  time  of  the  settlement  as  to  be  able  to  attend  to  busi- 
ness, and  understand  the  nature  and  effect  of  the  release  when  he 
signed  it,  held,  that  the  settlement  was  not  a  bar  to  an  action  for 
damages  for  the  injury  sustained.  O'Brien  v,  C,  M.  f  8t,  P.  By 
Co.,  644. 

2.  Settlement— reseission  on  account  of  fraud— aetUm  uHthout  tender 
of  benefits  received.  The  settlement  with  the  plaintiff  having  been 
procured  by  fraud,  and  he  being  entitled  to  retain  the  benefits 
received  thereunder,  either  by  virtue  of  said  settlement  or  of  the 
defendant's  original  liability,  held,  that  a  tender  of  the  return  of  the 
amount  received  under  the  settlement  was  not  necessary  before  an 
action  could  be  maintained  upon  the  original  liability  of  the  defend- 
ant.   Id. 

ADVERSE  POSSESSION.    See  Limitation  of  Actions;  Real  Property,  3. 
AGENCY. 
Authority  op  agent.    See  Insurance  (Fire),  1,  2. 
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agistment. 

Lien. 

Construction  of  statute.  The  owner  of  a  farm  is  not  entitled  to  » 
lien,  under  section  1  of  chapter  25  of  Acts  of  the  Twenty-fifth  Gen- 
eral Assembly,  upon  the  stock  of  a  farm  hand  kept  on  said  farm  dar- 
ing his  term  of  service  for  said  owner,  and  pastured  on  the  latter*  a 
land,  and  fed  with  his  grain,  but  which  Is  otherwise  oared  for  by  such 
employee.     Wright  v,  Waddell,  S60. 

APPEAL. 

Bight  of. 

1.  Accepting  "benefits  of  judgment — waiver.  The  right  of  appeal  from 
a  part  of  a  judgment  will  not  be  waived  by  accepting  the  benefits  of 
another  part  thereof  not  in  any  manner  involved  in  the  appeal.  Funk 
«.  Mercantile  Trust  Co.,  264. 

See  Former  Adjudication,  3. 

Becord. 

2.  Amended  abstract— time  for  filing— unnecessary  recoT^^— costs.  An 
amended  abstract,  filed  by  an  appellee,  will  not  be  striken  from  the  files 
because  not  filed  within  the  time  required  by  the  rules  of  the  supreme 
court,  when  no  prejudice  has  resulted.  But  where  such  abstract  seta 
out  matter  fully  presented  in  the  abstract  of  the  appellant,  and  givea 
some  of  the  evidence  in  the  form  of  question  and  answer,  the  court 
will  make  such  an  apportionment  of  the  costs  thereof  as  may  be  just 
in  the  premises.    Boggs  v.  Douglas,  160. 

3.  Amended  abstract — delay  in  filing.  An  amended  abstract,  filed 
by  appellee,  will  not  be  stricken  from  the  files,  because  of  its  not 
having  been  filed  within  the  time  required  by  the  rules  of  the  supreme 
court,  when  no  prejudice  has  resulted  to  the  appellant.  Bosenhaun 
Bros.  V.  Horton,  692. 

4.  Beview  of  order  on  motion — evidence  net  preserved.  An  order  of 
the  district  court  will  not  be  reviewed  by  the  supreme  court  where  it 
appears  that  the  evidence  presented  in  the  district  court  has  not  been 
preserved.    Smith  v.  Harrington,  60S. 

Questions  oonsidebed  on  appeal. 

5.  Matters  not  subject  of  di^imte  below.  The  plaintiff's  petition 
alleged  that  one  S.  was  the  ''sole  and  only  heir  at  law"  of  the  owner 
of  certain  real  estate,  and  the  answer  excepted  from  its  denial  of  the 
allegations  of  the  petition  the  fact  of  the  relationship  of  S.  to  said 
owner.  Held,  that,  it  not  having  been  questioned  in  the  district  court 
that  S.  was  the  only  heir,  the  admission  of  the  answer  would  be  con- 
sidered in  the  supreme  court  as  intended  to  admit  the  allegation  of 
the  petition  in  regard  to  the  heirship  of  S.    Byers  v.  Johnson,  278. 
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APPEAL.    Questions  oonsiderbd  ok  appeal.    Continued. 

6.  Qtteations  raised  for  first  time  on  appeal,  Qaestions  wldoh  do 
not  arise  under  the  issaes  in  s  cause,  and  which  are  raised  for  the 
first  time  on  appeal,  will  not  be  considered  by  the  supreme  oonrt. 
Machine  Co,  v,  Richardson,  626  \  State  v.  Baker ^  188  \  Byers  v,  John- 
son,  278, 

7.  Claims  inconsistent  v)ith  procedure  in  trial  court.  Where  the 
allegations  of  an  amendment  to  a  petition  are  treated  as  denied  on 
the  trial  in  the  district  court  without  the  filing  of  any  pleading  by  the 
defendant,  the  plaintiff  can  not  claim  upon  appeal  that  the  facts 
alleged  must  be  regarded  as  admitted.     Wright  v,  Waddell,  360, 

8.  Evidence — objections  too  late  on  appeal.  The  supreme  court  will 
not  consider  objections  to  rulings  on  evidence,  when  it  appears  that 
such  objections  were  not  made  in  the  court  below.  Biepe  «.  Siting, 
82. 

9.  Instructions — when  properly  refused — objections  too  late.  Alleged 
error  in  giving  an  instruction  can  not  be  considered  in  this  court, 
where  no  objection  was  made  to  it  when  given,  and  the  giving  of  it 
has  not  been  assigned  as  error.  And  it  is  not  error  to  refuse  instruc- 
tions asked,  when,  so  far  as  they  are  correct  and  applicable,  they  are 
substantially  embraced  in  the  charge  g^yen.    Id, 

10.  OljectUms  to  decree  by  appellee.  Upon  an  appeal  from  a  part 
only  of  a  decree  in  equity,  the  supreme  court  will  not  consider  objec- 
tions raised  by  the  appellee  to  that  part  of  the  decree  from  which  no 
appeal  has  been  taken.    Boggs  v,  Douglas,  150, 

11.  Proper  computation  of  amount  of  decree.  The  supreme  court 
will  not  consider  mere  questions  of  the  proper  computation  of  the 
amount  of  a  decree  in  an  equity  cause,  unless  the  matter  has  been  pre- 
sented specially  to  the  district  court.    Doud  v.  Blood,  2S7. 

12.  Criminal  law — witness  not  before  grand  jury— examination  on  mo- 
tion — election  and  waiver  by  defendant.  When  the  prosecuting  attorney 
has  obtained  leave,  upon  motion  under  section  4421  of  the  Code,  to 
examine  a  witness  who  was  not  before  the  grand  jury,  and  of  whose 
evidence  he  has  not  given  four  days'  notice,  the  defendant  is  entitled 
to  elect  whether  he  will  take  a  continuance  or  go  on  with  the  trial, 
and  where  his  counsel  announces  to  the  court:  "Saving  our  excep- 
tions  to  the  rulings  of  the  court,  we  will  go  on  with  the  trial,"  he  can 
not  have  the  ruling  reviewed  upon  appeal.    State  v,  Kidd,  64, 

Gbounds  fob  beversal. 

13.  Evidence — error  without  prejudice.  Permitting  improper  ques- 
tions to  be  asked  a  witness  is  not  reversible  error,  where  the  answers 
are  such  that  the  appellant  could  not  have  been  prejudiced  thereby. 
State  V.  Allen,  49, 


760  Index. 

APPEAL.    Grounds  for  beyersal.    Continued. 

14.  Error  cured  by  instrueUon.  When  testimony  erroneously  ad* 
mitted  is  taken  from  the  jury  by  a  proper  instraotion,  the  error  is 
oared,  and  is  no  ground  for  a  reversal.    State  v,  Crttfton,  109. 

15.  Teehnieal  objections — inetruetions  to  jury.  A  oanse  will  not  be 
reversed  in  the  supreme  court  because  of  technical  objections  to  the 
charge  of  the  trial  judge  to  the  jury  which  could  not  have  misled  the 
latter  in  arriving  at  its  verdict.     Cameron  v.  Bryan,  $14. 

16.  Error  without  pr^udiee— instructions  to  Jury.  The  fact  that  the 
statement  of  the  issues  in  a  court's  charge  to  the  jury  might  properly 
have  been  made  more  specific  is  not  ground  for  the  reversal  of  a  judg- 
ment on  appeal,  where  it  appears  that  the  appellant  has  not  been 
prejudiced  by  reason  of  such  error.  Lowe  v.  C,  St.  P.,  M.  f  O.  Ry 
Co.,  4M0. 

17.  Instructions  to  jury  error  without  prefudiee.  A  cause  will  not 
be  reversed  on  the  grounds  that  the  instructions  to  the  jury  are  not 
as  clear  as  they  might  have  been,  and  that  in  one  or  two  instances 
therein  the  court  referred  to  the  garnishee  as  defendant,  when  the 
charge  as  a  whole  announces  correct  principles  of  law  applicable  to 
the  case,  and  it  is  apparent  that  no  prejudice  has  resulted.  Citieen^ 
State  Bank  v.  Fuel  Co,,  618. 

18.  Leading  questions— error  without  prejudice.  The  allowance  of 
leading  questions  and  the  admission,  in  evidence,  of  the  conclusions 
of  a  witness  are  not  grounds  for  the  reversal  of  a  cause,  where  it 
appears  that  in  the  subsequent  course  of  the  trial  every  fact  and  cir- 
cumstance connected  with  the  subject  of  the  witness'  testimony  were 
given  in  detail.    Mucci  v.  Houghton,  608. 

19.  Error  in  amount  of  judgment  for  nominal  sum.  The  personal 
earnings  of  an  artist  for  painting  pictures  are  exempt  from  execution 
under  section  3074  of  the  Code.  A  judgment  of  the  district  court 
holding  such  earnings  exempt  will  not  be  disturbed  upon  appeal  be- 
cause the  amount  thereby  secured  to  the  debtor  includes  a  nominal 
sum  for  the  cost  of  the  materials.    Millington  v.  Laurer,  522. 

ABBITBATION  AND  AWARD. 

Validitt  of  award. 

Oath  of  arbitrators—presumption — election  of  remedies.  Where  the 
report  of  arbitrators  fails  to  show  affirmatively  that  the  arbitrators 
were  sworn,  it  will  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  arbitrators  complied  with  the  law  in  this  respect, 
or  that  the  parties  waived  their  making  an  affidavit,  and  if  the  sub- 
mission and  award  otherwise  conform  to  the  law  relating  to  arbitra- 
tion, the  party  in  whose  favor  the  award  is,  can  not,  after  it  is  ren* 
dered  and  placed  in  the  hands  of  the  clerk  of  the  court,  at  his  elec- 
tion, sue  thereon  or  pursue  the  statutory  provisions  for  judgment,  but 
must  be  content  with  the  further  statutory  remedies.  Older  v.  9t»{ii% 
446. 
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assignment. 

Bights  of  assignes. 

1.  Personal  earnings  of  debtor  assigned  to  nonresident.  Under  an 
assignment  of  the  personal  earnings  of  a  debtor,  made  within  ninety 
days  from  the  time  the  servioes  were  rendered,  the  rights  of  the 
debtor  under  the  statute,  exempting  suoh  olaim  from  execution  or 
attachment,  pass  to  the  assignee,  although  the  latter  be  a  nonresi- 
dent of  the  state.    MilUngton  v,  Laurer,  5££, 

2.    rigM  of  set-off.    Such  a  claim  is  not  subject  in  the  hands 

of  the  assignee  to  a  set-off  for  the  amount  of  a  judgment  existing 
against  the  assignor  at  the  time  the  assignment  was  made.    Id, 

See  Ck>nyeyanoes,  1. 

ASSIGNMENT  FOB  BENEFIT  OF  CBEDITOES. 

Vauditt. 

1.  Proceeding  to  determine  is  one  at  law,  A  proceeding  to  deter* 
mine  the  validity  of  objections  to  the  report  of  an  assignee  for  the 
benefit  of  creditors  is  one  at  law.  In  re  Assignment  of  CadwelVt 
Bank,  6SS, 

Bepobt  of  assignee. 

2.  Beport  of  claims  filed— what  essential.  Under  section  2120  of 
the  Code,  requiring  assignees  for  the  benefit  of  creditors,  after  three 
months,  to  file  with  the  clerk  of  the  court  a  list  of  all  creditors  of  the 
assignor  who  have  filed  their  claims  with  the  assignee,  "with  a  state- 
ment of  their  claims,"  the  assignee  must  show  in  his  report  or  by 
reference  to  proofs  on  file,  and  which  are  accessible,  such  facts  in 
regard  to  the  claims  filed  as  will  enable  any  person  interested  to 
investigate  the  claims  and  reach  a  conclusion  in  regard  to  their  val- 
idity;  and  where  a  report  is  insufficient  in  this  regard  an  objecting 
creditor  will  not  be  concluded  by  his  failure  to  file  exceptions  thereto 
within  three  months  after  the  filing  of  the  report,  as  required  by  sec- 
tion 2121  of  the  Code.    Id, 

3.  Filing  of  claims  with  assignee— form — sufficiency.  An  assignee  is 
not  required  to  report  a  claim  filed  with  him,  unless  he  is  furnished 
by  the  creditor  with  such  information  as  he  is  required  to  set  out  in 
his  report.    Id, 

Payment  of  claims. 

4.  Payment  of  iUegal  claims  &y  assignee-justification.  Where  the 
assignee  of  a  partnership  and  of  the  estates  of  the  individual  partners, 
reported  the  claims  filed  against  the  respective  estates  merely  by 
giving  the  names  of  creditors,  the  amount  of  their  claims,  and  the 
character  thereof,  and  after  the  expiration  of  three  months  the  court 
ordered  the  "equitable  distribution"  of  the  money  in  the  hands  of  the 
assignee  among  the  creditors  who  had  proven  their  claims,  held,  that 
said  order  of  court  was  not  an  adjudication  of  the  validity  of  the 
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ASSIGNMENT  FOB  BENflPIT  OP  CREDITORS.    Payment  of  claims. 
Continued. 

claims  filed,  and  did  not  justify  the  payment,  in  full,  of  the  olaima 
filed  against  the  estate  of  one  of  the  individual  partners,  but  which 
were  in  fact  claims  against  the  partnership,  where  it  appeared  that 
the  funds  in  the  hands  of  the  assignee  were  insufficient  to  pay  tho 
partnership  creditors  in  full.    Id, 

5.  Election  of  creditor  of  pttrtnership  to  look  to  estate  of  individual 
partner,  A  creditor  of  an  insolvent  firm  can  not  by  waiving  tho 
right  to  enforce  his  claim  against  the  partnership  assets,  receive  pay- 
ment out  of  the  estate  of  one  of  the  partners  to  the  prejudice  of  other 
partnership  creditors.     Id, 

Allowance  to  assignee. 

6.  Froceedingaforremovalofassignee— resistance— attorney  fees.  Ex- 
penses incurred  by  an  assignee  for  attorney  fees  in  resisting  proceed- 
ings  for  his  removal,  which  were  without  merit,  and  which  were- 
ultimately  dismissed  by  the  court,  are  payable  out  of  the  funds  of 
the  estate.    Id, 

ATTACHMENT. 

Grounds. 

1.  Nonresidence — evidence,  A  farmer  temporarily  residing  in  this 
state  for  the  purpose  of  feeding  cattle,  with  the  expectation  of  ulti* 
mately  returning  to  Kansas,  where  his  wife  and  children  reside,  ]» 
not  a  resident  of  this  state.    State  Bank  v,  Jennings,  fiSO, 

Pleading. 

2.  Amendment  to  petition — eg'ect.  Where  in  an  action  by  attach- 
ment upon  a  promissory  note  the  defendant  answered,  under  oath,, 
denying  the  signature  to  the  note,  or  that  he  authorized  the  same, 
and  thereupon  the  plaintiff  amended  his  petition  by  adding  a  second 
count,  asking  to  recover  upon  an  open  account  in  the  same  amount, 
and  alleging  that  said  count  was  upon  the  same  cause  of  action  set 
out  in  the  original  petition,  and  upon  this  count  the  jury  found  that 
the  plaintiff  was  entitled  to  recover,  held,  that  the  attachment  was 
not  wrongfully  sued  out  because  of  the  plaintiff's  failure  to  recover 
upon  the  count  in  his  original  petition.    Id, 

3. counterclaim.    Both  of  said  counts  of  the  petition 

being  upon  the  same  cause  of  action,  held^  that  a  counterclaim  for 
malicious  prosecution,  which  had  not  matured  at  the  time  of  the  filing 
of  the  original  petition,  was  not  available  as  against  said  second 
count.    Id, 

Priority  op  liens. 

4.  Conveyance  made  after  levy.  The  attachment  herein  being  valid 
under  the  amendment  to  plaintiff*  s  petition,  held,  that  a  petition  of 
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ATTACHMENT.    Priority  of  mens.     Continued. 

inteirention  claiming  the  attached  property  under  a  conveyance 
made  after  the  levy  of  the  attachment  under  the  original  petition,  but 
before  the  filing  of  the  amendment  was  properly  dismissed.    Id, 

Damages. 

6.  MaUee — exemplary  damages.  Evidence  in  an  action  aided  by 
attachment  that  the  plaintiff  knew  that  some  of  the  grounds  alleged 
for  the  issuance  of  the  writ  were  false,  and  that  he  had  no  reason  ta 
believe  that  any  of  them  were  true,  is  sufficient  to  support  a  verdict 
for  exemplary  damages.     Wright  v.  Waddell,  S60. 

Supplemental  proceedings. 

See  Equity,  4. 

ATTORNEYS. 

.    Fees. 

1.  Liquor  nuisance.  An  attorney  fee  of  one  hundred  dollars  for 
the  plaintifiTs  attorney,  in  an  action  to  enjoin  a  liquor  nuidance,  is 
not  excessive  where  it  appears  that  the  case  was  vigorously  con- 
tested, and  that  four  days  were  required  for  the  hearing,  for  a  pre- 
liminary injunction,  and  for  final  trial.    Nichols  v,  Thomas,  S94. 

2.  Proceedings  for  removal  of  assignee— resistance.  Expenses  in- 
curred by  an  assignee  for  attorney  fees  in  resisting  proceedings  for 
his  removal,  which  were  without  merit,  and  wtiich  were  ultimately 
dismissed  by  the  court,  are  payable  out  of  the  funds  of  the  estate. 
In  re  Assignment  of  CadweU's  Bank,  655. 

Misconduct. 

3.  Misconduct  of  counsel  in  argument  to  Jury.  Where  counsel,  in 
the  course  of  his  argument  to  the  jury,  read  to  it  certain  interroga- 
tories-which  were  to  be  submitted  to  it  for  its  special  findings,  in- 
formed it  that  its  special  and  general  verdicts  should  be  consistent, 
and  told  it  what  its  findings  should  be  to  support  a  verdict  for  his 
client,  heldt  that  such  condnct  was  not  objectionable,  and  was  not, 
therefore,  ground  for  new  trial.     Powell  v.  Chitdck,  515, 

AUCTIONS.    See  Sales,  15. 

BAIL.    See  Criminal  Law. 

BASTARDY.    See  Criminal  Law. 

BILLS  AND  NOTES. 

Negotiability. 

1.  Promissory  note— provision  for  attorney  fees.  The  negotiability  of 
a  promissory  note  is  not  affected  by  an  agreement  therein  to  pay  ''ten 
per  cent,  attorney's  fees,  if  placed  in  the  attorney's  hands  for  collec- 
tion."    Shenandoah  Nat.  Bank  v.  Marsh,  S75, 
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BILLS  AND  NOTES.     Continued. 
Indorsement. 

2.  Bank  ehechs^indorsement  in  blank — ^ect  of—cuBicm.  Where  a 
check  upon  a  bank,  drawn  in  fayor  of  a  payee  named,  or  bearer,  was 
indorsed  in  blank  bj  the  payee,  and  delivered  by  him  to  the  bank 
where  he  did  business,  which  gave  him  credit  therefor,  held,  that  the 
title  to  the  check  passed  to  the  bank,  according  to  the  law  merchant, 
and  that  eyidence  to  the  effect  that  it  is  the  onstom  of  bankers, 
when  a  check  is  drawn  npon  one  bank  and  presented  to  another,  to 
give  credit  for  the  check,  bat  that  such  credit  is  treated  as  a  receipt 
merely,  and  not  as  payment,  is  not  admissible  to  negative  the  owner- 
ship of  the  check  by  the  bank  receiving  it.  Shaw  ^  Sehoanover  v. 
Jacobs,  715, 

3.    signature  ofindorser — genuineness — evidenoe.  In  an  action 

npon  a  check  by  the  indorsee  of  the  payee  against  the  drawer,  evidence 
as  to  the  genuineness  of  the  signature  or  the  payee  in  the  indorsement 
is  properly  excluded,  where  the  payee  has  not  denied  the  genuiness  of 
his  signature  in  writing,  under  oath,  as  provided  by  section  2730  of  the 
Code.    Id. 

BONDS. 
Reformation. 

1.  Bond  of  executor— mistake— liability  of  sureties.  The  bond  of  the 
executor  of  the  estate  of  O.  recited  that  he  had  been  by  the  court 
appointed  executor  "to  execute  his  last  will  and  testament,"  and  was 
conditioned  for  the  faithful  discharge  of  his  duties  as  such  executor. 
Following  the  obligation  of  the  bond,  and  on  the  same  page,  was  the 
oath  "as  executor  of  the  estate  of  O.  deceased,"  but  neither  the  name 
nor  the  estate  of  O.  was  elsewhere  mentioned  in  the  bond.  The  bond 
was  filed  with  the  clerk  of  the  court,  however,  and  treated  throughout 
the  proceedings  upon  said  estate,  as  that  of  the  executor  of  the  estate 
of  O.  Held,  that  it  appearing  that  the  intention  of  the  parties  was  to 
execute  a  bond  for  the  benefit  of  the  estate  of  O.,  and  they  having 
failed  to  express  such  intention  through  inadvertence  or  mistake, 
equity  would  reform  the  bond  so  as  to  make  it  conform  to  the  intention 
of  the  parties,  and  that  the  sureties  were  liable  upon  the  bond  thus 
reformed.    Foley  v.  Hamilton,  686, 

2. evidence.    It  appearing  that  said  executor  was 

never  appointed  by  the  court,  having  jurisdiction  of  the  estate  of  O., 
to  execute  any  other  will  than  that  of  O.,  that  he  was  previously 
appointed  one  of  the  temporary  administrators  of  the  estate  of  O., 
when  the  same  sureties  were  his  bondsmen,  that  upon  the  bond  in 
controversy  appeared  his  oath  as  executor  of  0.*s  will,  and  that  said 
bond  was  approved  and  filed  as  his  bond  in  that  estate,  and  that  under 
it  he  was  commissioned,  and  proceeded  to  administer  on  said  estate, 
held,  that  the  evidence  supported  the  finding  that  it  was  the  will  of 
O.,  which  said  executor  was  appointed  to  execute,  and  that  the  sure- 
ties intended  the  bond  in  question  for  him  as  such  executor,  and  war- 
ranted the  reformation  of  the  bond  accordingly.    Id. 
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boundabies. 

Pbooexdikgs  to  establish. 

1.  Ftoceeding  before  c(mmi8Sioner9-~suffloieney  of  notice.  The  pro- 
eeedings  of  commissioners  appointed  by  a  oonrt  to  establish  bounda* 
lies  will  not  be  held  void  beoaose  of  the  failure  to  give  formal  notice 
of  the  sarvey  and  bearings  to  a  party  in  interest,  where  it  appears  that 
snoh  party  and  one  of  his  attorneys  knew,  when  testimony  was  being 
taken,  and  testified  before  the  commission,  that  they  declined  to  fur- 
nish other  eyidence,  though  reqaested  to  do  so,  and  that  the  attorney 
was  with  the  commissioners  when  the  sarvey  was  made.  Neary  v, 
Jones,  656, 

2.  Survey— location  of  eomer — evidence.  Upon  proceedings  before 
commissioners  to  fix  the  boundary  between  two  city  lots,  evidence 
having  been  introduced  showing  that  one  of  the  comers  of  the  block 
in  which  the  lots  were  situated  had  never  been  lost  or  in  dispute,  and 
the  commissioners  tested  the  location  of  the  comer  by  measurements 
and  alignments  to  original  comers  not  in  dispute,  which  showed  that 
the  comer  was  correctly  located,  held,  that  the  commissioners  were 
justified  in  making  such  comer  the  starting  point  of  their  survey, 
and  that  the  survey  was  not  subject  to  objection  because  a  certain 
comer  marked  by  a  permanent  monument  was  not  made  the  starting 
X)oint,  though  in  such  event  a  different  result  would  have  been  ob* 
tained.    Id, 

BUBGLARY.    See  Criminal  Law. 

CHATTEL  MORTGAGES.    See  Mortgages  of  Personal  Property. 

CONSTITUTIONAL  LAW. 

ElOKENT  DOMAIN. 

Construction  of  waterworlcs — necessity  for  taking  property.  Section 
474  of  the  Code  granting  power  to  cities  to  condemn  so  much  private 
property  as  may  be  "necessary  for  the  construction  and  operation" 
of  waterworks,  does  not  authorize  the  taking  of  private  property  on 
which  to  lay  a  railroad  track  for  the  purpose  of  conveying  the 
materials  used  in  the  constmotion  of  said  waterworks,  and  the  coal 
nsed  in  their  operation,  from  the  railroad  station  in  a  town  to  a  point 
a  mile  and  three  quarters  distant,  where  the  waterworks  are  to  be  con- 
stracted,  at  least  where  it  appears  that  a  public  road,  much  used  for 
travel,  though  somewhat  hilly,  and  at  times  impassable  on  account  of 
mud,  leads  from  the  railroad  station  to  said  waterworks.  Neither 
can  such  power  be  exercised,  however  necessary,  to  enable  a  water- 
works company  to  ship  ice  cut  on  its  reservoir.  Creston  Waterworks 
Co.  V,  McOrathf  60$, 

CONTEMPT  OP  COURT.    See  Intoxicating  Liquors,  5,  6,  7. 
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continuance. 

•   Sufficiency  op  application. 

1.  Diligence — good  faith.  An  application  for  a  oontinuanee  on  the 
ground  of  tlie  absence  of  witnesses  should  be  overruled  where  it 
appears  not  to  have  been  made  in  good  faith,  and  that  the  applicant 
has  not  used  due  diligence  to  procure  the  testimony  desired.  Slate  v. 
Belvel,  406. 

CotJNTEB  AFFIDAVITS. 

2.  Absence  of  witnesses — motion  to  strike.  While  a  resistance  to  a 
motion  for  a  continuance,  on  the  ground  of  the  absence  of  witaesses, 
can  not  be  supported  by  affidavits  to  contradict  statements  contained 
in  the  affidavits  filed  in  support  of  such  motion  as  to  what  the  testi- 
mony of  the  absent  witnesses  will  be,  it  is  competent  to  show  want 
of  diligence  to  procure  the  testimony  desired.  And,  where  a  defend- 
ant in  a  criminal  cause  moved  to  strike  all  of  the  affidavits  filed  by 
the  state  in  resistance  to  a  motion  for  a  continuance,  portions  of 
which  only  were  objectionable^  held,  that  the  motion  was  properly 
overruled.    Id. 

CONTBACTS. 

Assent. 

1.  Compromise — consideration — acceptance — effect.  A  mutual  fire 
insurance  company,  having  its  office  in  Iowa,  sent  to  a  bank  in 
Nebraska  a  draft  for  about  sixty-seven  per  cent,  of  a  loss  payable 
there,  with  instructions  to  deliver  the  same  to  the  plaintiff  upon  her 
signing  a  receipt  that  such  amount  ''was  in  full  payment  and  com- 
promise settlement  of  all  claims  and  demands''  for  the  loss  in  ques- 
tion, and  that  in  consideration  of  such  payment  the  said  insurance 
company  was  thereby  "discharged  forever  from  all  further  claim  by 
reason  of  said  fire,  loss  and  damage."  The  insurance  company  did 
not  claim  that  the  amount  of  such  draft  was  the  full  amount  of  the 
loss  due  under  said  policy,  but  that  as  a  mutual  insurance  company 
it  was  only  bound  to  pay  the  share  of  such  loss  in  the  amount  col- 
lected upon  assessments  of  premium  notes,  and  that  said  draft  repre- 
sented such  sum.  The  plaintiff  on  the  other  hand  insisted  that  the 
contract  of  insurance  required  the  company  to  pay  the  loss  under 
said  policy  in  full.  The  plaintiff  having  indorsed  the  draft,  and  left 
it  with  the  bank  for  collection,  for  the  purpose  of  bringing  the  amount 
thereof  within  the  jurisdiction  of  the  courts  of  Nebraska,  and  subject 
to  an  attachment,  which  she  caused  to  be  issued  in  an  action  against 
the  defendant  on  said  policy,  held,  that  the  plaintiff's  indorsement  of 
said  draft  was  in  effect  an  acceptance  thereof  upon  the  condition 
under  which  it  was  tendered,  although  the  receipt  was  not  signed, 
and  that  the  liability  of  the  insurance  company  under  said  policy  was 
thereby  discharged.    Keck  v.  Fire  Ins.  Co.,  iSOO. 
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CONTRACTS.    Assent.    CmUnued. 

2.  SaleS'-ardera— acceptance  necessary  to  complete  contract.  An 
order  or  reqnest  in  writing,  addressed  'to  a  dealer  or  his  agent,  to 
ship  to  the  writer,  on  or  aboat  a  date  named,  goods  of  a  kind  specified, 
for  which  the  writer  agrees  to  pay  a  price  named,  does  not  oonstitate 
a  contract  nntil  accepted  or  acted  npon  by  the  yendor,  and  may  be 
withdrawn  at  any  time  before  acceptance.  Hence,  where  sach  an 
order  directed  that  the  goods  specified  be  shipped  three  months  after 
the  date  of  the  order,  and  the  vendor  gave  no  indication  of  the 
acceptance  of  the  order  nntil  the  date  named,  when  he  shipped  the 
goods,  heldj  that  the  vendee  was  not  then  bonnd  to  receive  them. 
McCormaeJe  Harvesting  Machine  Co,  v.  Bichardson,  625. 

Consideration. 

3.  Contract  to  convey  real  estate.  The  plaintiff  and  the  defendant 
had  agreed  to  purchase  between  them  a  qnarter  section  of  land,  the 
plaintiff  to  take  the  north  eighty  acres,  and  the  defendant  the  south 
eighty,  at  prices  agreed  upon.  The  owner  of  the  land  refusing  to 
make  separate  deeds,  it  was  orally  agreed  that  the  defendant  should 
take  the  deed,  make  the  first  payment  with  money  furnished  by  both 
parties  in  proportion  to  their  respective  shares,  execute  a  mortgage 
for  the  balance,  and  convey  the  north  eighty  to  the  plaintiff,  who  was 
to  pay  the  balance  of  the  purchase  money  therefor  to  the  defendant. 
Heldt  that  the  contract  was  not  without  consideration,  nor  lacking  in 
mutuality.    Nilles  v.  Welch,  491, 

4.  Landlord  and  tenant — written  lease  superseded  hy  verbal  lease. 
Where  a  written  lease  of  lands  for  a  term  of  years  was  terminated  by 
an  oral  agreement  of  the  parties,  whereby  the  lessee  paid  the  rent  in 
arrears,  and  agreed  to  vacate,  but  subsequently  a  verbal  lease  was 
agreed  to  npon  new  terms  and  conditions,  and  in  pursuance  thereof 
the  lessee  remained  upon  the  land  at  the  same  rent,  and  the  lessor  in 
part  made  certain  improvements  agreed  to  be  made,  held,  that  the 
verbal  lease  was  not  a  mere  modification  of  the  written  lease,  but  a 
new  contract,  and  that  both  parties  having  by  their  acts  recognized 
the  termination  of  the  written  lease,  and  attempted  a  performance  of 
the  verbal  lease,  it  was  immaterial  whether  there  was  a  new  con- 
sideration for  the  latter  or  not.    £vans  v.  McKenna,  S62, 

Construction. 

5.  Construction  of  levee — estimates  of  engineer — relief.  Under  a 
contract  for  the  construction  of  a  levee,  to  be  paid  for  at  a  price 
named  per  yard,  upon  estimates  made  by  the  county  engineer,  who 
was  to  be  ''the  sole  judge  of  the  quality  and  quantity  of  all  said 

*  work,"  the  estimates  made  by  the  engineer  are  conclusive  upon  the 
parties  in  the  absence  of  fraud,  mistake,  or  some  other  wrong  which 
ought  to  entitle  a  party  disputing  such  estimates  to  relief.  Edwards 
V,  Louisa  Co,,  499, 
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CONTRACTS.    Construction.    Continued. 

6.  Liquidated  damages — evidence.  Where  a  contraot  for  the  6reo> 
tion  of  a  house  proyided  that  if  the  builder  "should  fail  to  comply 
with  the  terms  of  this  contraot  which  relates  to  the  time  within  which 
said  work  or  parts  thereof  are  to  be  completed/'  he  should  ^'forfeit 
ten  dollars  per  diem  for  each  and  every  day  thereafter,  until  the  com* 
pletion  of  the  work/'  which  sum  the  owner  was  authorized  to  deduct 
from  any  moneys  due  the  builder,  and  if  such  amount  should  not  be 
due  the  latter,  the  builder  agreed  to  pay  the  same,  and  there  was  no 
evidence  as  to  the  cost  of  said  house,  nor  of  its  rental  value,  held, 
that  the  sum  named  must  be  construed  as  liquidated  damages. 
Degraff,  Vrieling  f  Co.  v.  Wiekhamy  7$0. 

7.  Intention — hwrden  of  proof.  In  such  case  the  burden  of  proof 
upon  the  question  of  the  rental  value  of  said  premises  is  upon  the 
party  contending  that  said  provision  in  the  contract  should  be  con* 
stmed  as  a  penalty.    Id, 

SPEOinO  PERFORMANOX. 

8.  Conditions — waiver.  The  sum  paid  by  the  plaintiff  was  ten 
dollars  short  of  the  aniount  agreed  to  be  paid  by  him,  but  was  re- 
ceived by  the  defendant  without  objection,  upon  the  promise  of  the 
defendant  to  pay  him  the  balance.  Held,  that  the  payment  of  the 
full  amount  at  the  time  was  waived.    NUles  v.  Welch,  491, 

Statute  of  frauds. 

9.  Consideration  paid  in  part.  The  defendant  having  received 
the  portion  of  the  purchase  money  to  be  paid  by  the  plaintiff  under 
an  agreement  for  the  purchase  of  land,  and  used  the  same  for  the 
purchase  of  the  property,  held,  that  the  contract  was  not  within  the 
statute  of  frauds.    Id, 

CONVEYANCES. 

Deuvert.    See  Mortgages  of  Personal  Property,  1. 

Construction. 

1.  Reservation  of  mining  right  in  deed.  The  claimants  to  certain 
real  estate,  while  the  title  thereto  was  still  in  the  government,  trans- 
ferred all  their  interest  therein  to  an  adverse  claimant,  reserving  to 
themselves,  however,  the  privilege  of  mining  and  drifting  any  crev- 
ice or  range  struck  by  them  on  their  own  ground  through  the  land 
conveyed,  and  reserving,  further,  the^  privilege  of  sinking  shafts  on 
the  latter  by  paying  to  said  grantee  one  sixth  of  aU  the  mineral  dis- 
covered or  raised,  as  rent  on  the  conveyed  premises.  Subsequently 
said  grantee  acquired  title  to  said  premises  from  the  government,  and 
by  successive  conveyances,  made  subject  to  the  rights  of  the  above 
grantors,  they  became  the  property  of  the  plaintiff's  devisor.  The 
defendant  claims  to  have  acquired  said  mining  right  by  purchase  from 
said  grantors,  or  those  claiming  under  themi  and  had  mined  on  said 
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premises  almost  continaoasly  for  about  thirty  years  when  this  action 
was  commenced  to  quiet  the  title  thereto  in  the  plaintiffs.  Before  his 
death  the  plaintiff's  devisor  paid  the  defendant  for  ore  mined  on  said 
lands.  Held,  that  the  reservation  in  said  original  deed  was  not  that 
of  a  mere  life  estate,  which  terminated  with  the  death  of  the  grantors 
in  said  deed,  nor  a  personal  privilege  of  license  only,  which  could 
not  be  assigned,  but  gave  the  grantors  and  their  grantees  a  continu- 
ing right  to  mine  through  said  premises,  limited  only  by  the  extent  of 
the  range  that  should  be  discovered.    Bonson  v,  Janes,  $80, 

2.  Deed  of  property  held  in  trust,  C,  haviug  purchased  certain  real 
estate  with  funds  belonging  to  the  estate  of  I.,  conveyed  the  same  to 
I.'s  widow,  who,  in  turn,  conveyed  it  to  the  executor  of  I.'s  estate. 
Each  of  said  conveyances  purported  on  its  face  to  convey  in  the 
grantor's  own  right,  and  there  was  no  indication  in  either  of  them  that 
the  conveyance  was  in  trust.  After  the  death  of  I.'s  widow,  said 
executor  conveyed  said  land  to  E.  C,  B.  M.,  L.  M.  and  F.  M.,  the 
only  surviving  heirs  of  I.,  jointly,  the  first  of  whom,  under  the  laws 
of  descent,  being  entitled  to  one  half  of  said  property,  and  the  others 
to  the  remaining  half,  but  their  respective  interests  were  not  speci- 
fied in  the  deed.  Thereafter  L.  M.  and  E.  M.  quitclaimed  their 
respective  interests  to  R.  M.,  who  conveyed  to  the  plaintiffs  by  deed 
reciting,  that  he  had  granted,  bargained,  sold,  etc.,  all  of  his  right, 
title  and  interest  in  the  property  described.  Held,  that  the  deed  to 
the  plaintiffs  was  in  effect  a  quitclaim  deed,  and  that  the  plaintiffs 
took  thereunder  only  the  interest  of  R.  M.,  which  was  an  undivided 
one  half.    Sogers  4'  Maguire  v.  Chase,  468, 

Cancellation. 

3.  Fraud— agency — relief.  The  plaintiff,  in  consideration  of  cer- 
tain land  scrip,  agreed  with  W.  to  convey  certain  lands  to  such  per- 
son as  W.  might  designate.  Thereupon  W.  negotiated  a  sale  of  the 
land  to  the  defendant,  to  whom  the  land  was  conveyed  by  the  plain- 
.tiff.  The  scrip  received  from  W.  having  been  found  to  be  worthless, 
the  plaintiff  brought  this  action  to  cancel  the  deed  to  the  defendant 
on  the  ground  of  fraud.  Held,  that,  as  W.  was  not  the  agent  of  the 
defendant,  and  the  latter  had  no  knowledge  of  the  fraud  practiced  by 
W.,  the  plaintiff  was  not  entitled  to  the  relief  asked.  Belau  v,  Bryan, 
848, 

See  Mortgages  of  Real  Estate,  6. 

Contract  to  convby. 

4.  Consideration,  The  plaintiff  and  the  defendant  had  agreed  to 
purchase  between  them  a  quarter  section  of  land,  the  plaintiff  to  take 
the  north  eighty  acres,  and  the  defendant  the  south  eighty^  at  prices 
agreed  upon.  The  owner  of  the  land  refusing  to  make  separate  deeds, 
it  was  orally  agreed  that  the  defendant  should  take  the  deed,  make 

Vol.  89—49 
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the  first  payment  with  money  furnished  by  both  parties  in  proportion 
to  [their  respeotive  shares,  execute  a  mortgage  for  the  balance,  and 
convey  the  north  eighty  to  the  plaintiff,  who  was  to  pay  the  balance 
of  the  purchase  money  therefor  to  the  defendant.  Held,  that  the 
contract  was  not  without  consideration,  nor  lacking  in  mutuality. 
miles  V.  Welch,  491. 

Becobding. 

5.  Lands  located  in  unorganized  county — construction  of  statute.  By 
an  act  of  the  legislature  passed  in  the  year  1853,  Palo  Alto  county 
was  attached  to  the  county  of  Boone,  the  purposes  for  which  it  was  so 
attached  not  being  specified.  In  the  year  1855  the  same  county  was 
attached  to  the  county  of  Webster,  ''for  election,  judicial  and  revenue 
purposes. ''  Held^  that  a  conveyance  of  lands  in  Palo  Alto  county, 
made  in  the  year  1857,  was  properly  recorded  in  Webster  county,  and 
that  such  record  was  constructive  notice  to  a  subsequent  purchaser 
after  the  organization  of  Palo  Alto  county.    Meagher  v.  Drury,  S66. 

Proof  or.    See  Evidence,  5. 
CORPORATIONS. 
Meetings  of  stockholders. 

1.  Bight  to  vote  shares.  Where  one  half  of  the  stock  in  a  corpora- 
tion was  issued  to  B.  upon  his  agreement  to  pay  twenty  thousand  dol- 
lars, to  be  used  in  making  needed  changes  in  the  plant  of  the  compa- 
ny and  as  working  capital,  and  thereafter  certain  improvements  in 
the  company's  works  were  authorized  by  the  corporation,  which  were 
paid  for  by  B.,  and  for  which  he  was  allowed  by  the  company  nearly 
seventeen  thousand  dollars,  held,  that  B.  being  entitled  as  fully  paid, 
to  such  number  of  shares  as  the  sum  thus  expended  by  him  would 
purchase  under  the  terms  of  said  agreement,  he  had  the  right  to  vote 
such  number  in  a  meeting  of  the  shareholders  of  the  corporation,  and 
such  shares  with  others  admitted  to  be  entitled  to  vote,  being  a 
majority  of  all  the  stock  voted  at  a  shareholder's  meeting,  a  resolu- 
tion for  which  B.  voted  all  of  the  stock  held  by  him,  including  that 
not  paid  for,  was  legally  adopted.    Price  v.  Holcomb,  12S. 

Sale  of  corporate  propertt. 

2.  Business  operated  at  a  loss — rights  of  majority.  Where  the  busi- 
ness of  a  corporation  had  been  operated  at  a  loss  from  the  beginning, 
and  its  works  had  been  idle  for  about  a  year,  because,  though  solvent, 
it  was  without  the  necessary  working  capital,  and  was  unable  to 
secure  it,,  and  no  practicable  plan  for  putting  them  in  operation  had 
been  suggested,  though  frequently  discussed,  and  the  ofBcers  of  the 
corporation  were  not  in  accord,  and  it  was  apparent  that  no  agree- 
ment could  be  reached  by  which  the  company's  work's  could  be  oper- 
ated or  leased,  held,  that  the  circumstances  justified  a  sale  of  the 
property  and  business  of  the  corporation  by  the  action  of  a  majority 
of  the  shareholders  against  the  protest  of  the  minority.    Id, 
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3.  Permitted,  though  resulting  in  dissolution  of  corporation, — Section 
1060  of  the  Code,  providing  that,  "no  corporation  can  be  dissolved 
prior  to  the  period  fixed  in  the  articles  of  incorporation,  except  by 
nnanimoas  consent/'  will  not  prevent  a  sale  of  all  the  property  of  the 
corporation,  by  a  majority  only  of  the  capital  stock,  when  circum- 
stances demand  it,  even  though  such  sale  result  in  the  dissolution  of 
the  corporation.    Id, 

4.  Purchase  hy  stockholder.  The  relation  of  a  stockholder  in  a  oor- 
X)oration  to  the  other  shareholders  and  to  the  corporate  property  is  not 
such  as  to  preclude  his  becoming  a  purchaser  of  the  entire  corporate 
property  at  a  public  sale  thereof.    Id, 

•COSTS. 

Apportionment. 

Establishing  comers.  In  view  of  the  evidence  as  to  the  comers  in 
question,  held,  that  one  half  of  the  costs  of  the  proceeding  was  prop- 
eriy  taxed  to  each  party.    Neary  v,  Jones,  666, 

CRIMINAL  LAW. 

Grand  Jurt. 

1.  Less  nun^her  than  required  by  law — waiver  of  oljecOon,  Where, 
in  a  criminal  cause,  the  court  has  jurisdiction  of  the  person  of  the 
defendant  and  of  the  offense  charged,  an  indictment  found  by  a  grand 
jury  composed  of  five  persons  only,  in  a  county  where  the  law  requires 
that  such  jury  shall  be  composed  of  seven  persons,  is  not  fatally  de- 
fective, and  a  failure  to  object  thereto  upon  such  ground  until  after  a 
plea  of  guilty,  and  judgment  thereon,  will  constitute  a  waiver  of  such 
defect.     (KiNNE,  J.,  dissenting.)    State  v.  Belvel,  406. 

Indictment. 

2.  Crossing  bridge  with  steam  engine—sufficiency ,  An  indictment 
charging  one  with  driving  a  steam  engine  over  bridges  and  culverts 
without  planks,  contrary  to  chapter  68  of  Acts  of  the  Twenty-fourth 
General  Assembly,  but  not  alleging  that  the  accused  is  the  owner  of 
«uch  engine,  is  fatally  defective.    State  v.  Orr,  SIS, 

3.    duplicity.    It  being  unlawful  under  said  statute  to  drive 

a  steam  engine  over  ''any  bridge  or  culvert  on  any  public  highway/' 
an  indictment  charging  the  defendant  with  driving  such  an  engine 
over  '^certain  bridges  and  culverts  on  the  public  highway/'  is  bad  for 
duplicity.    Id, 

4.  Murder — sufficiency.  An  indictment  charging  that  the  defend* 
ant  willfully  and  feloniously,  deliberately,  premeditatedly  and  of  his 
malice  aforethought,  did  commit  an  assault  with  deadly  weapons, 
upon  the  body  of  a  person  named,  and  with  specific  intent  to  kill  and 
murder  such  person,  did  willfully,  feloniously,  deliberately,  premedi- 
tatedly, and  of  his  malice  aforethought,  strike  and  beat  said  person 
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upon  the  head  and  body  with  an  unknown  weapon,  and  did  shoot  o£f 
and  discharge  the  contents  of  a  pistol  into  the  head  and  body  of  said 
person,  thereby  willfully,  feloniously,  deliberately,  premeditated! y, 
and,  of  his  malice  aforethought,  inflicting  upon  the  head  and  body  of 
said  person  a  mortal  wound,  of  which  she  died,  and  which  charges 
that  said  acts  were  committed  by  ''lying  in  wait,"  sufficiently  charges 
murder  in  the  first  degree.    State  v.  Dooley,  684, 

See  paragraph  1. 

Bail. 

6.  Deposit  of  money  in  lieu  of  appearance  bond— forfeiture  after 
change  of  venue — what  county  entitled  to  tnoney-^practice.  Where  one 
charged  with  a  crime  was  bound  over  to  appear  at  the  district  court 
of  the  defendant  county,  and  he  deposited  money  with  the  clerk  in 
lieu  of  a  bond,  and,  after  indictment  and  two  trials,  in  which  the  jury 
failed  to  agree,  he  took  a  change  of  venue  to  the  plaintiff  county,  but 
the  money  was  not  transmitted  with  the  papers  to  the  plaintiff  county, 
and  he  made  default,  held,  that  the  district  court  of  the  plaintiff 
county  alone  had  jurisdiction  to  declare  the  money  forfeited,  and  that 
it  should  have  declared  it  forfeited  to  the  plaintiff  county  for  the  ben- 
efit of  its  school  fund;  but  that  said  court,  having  jurisdiction  of  the 
subject-matter,  and  having  erroneously  ordered  the  clerk  of  the  de- 
fendant county  to  pay  the  money  to  the  treasurer  of  that  county,  the 
order  was  binding  until  set  aside  upon  appeal,  writ  of  error,  certiorari, 
or  other  appropriate  proceeding,  and  that,  after  a  lapse  of  more  than 
five  years,  the  plaintiff  county  could  not  maintain  an  action  against 
the  defendant  county  for  the  recovery  of  the  money.  Warren  Co.  v, 
Polk  Co.,  44. 

6.  Upon  appeal — surrender  of  defendant  in  exoneration.  Sections 
4593  to  4595  of  the  Code,  providing  for  the  surrender  of  the  defendant 
in  exoneration  of  bail,  relate  only  to  bail  given  on  appeal  from  a  judg- 
ment of  imprisonment,  and  not  to  bail  upon  an  appeal  from  a  judg- 
ment imposing  a  fine  only ;  and  in  the  latter  case  the  sureties  upon 
the  appeal  bond  can  not  surrender  the  defendant  in  their  own  exon- 
eration, but  must  pay  according  to  the  terms  of  theii*  bond.  State  v. 
Stommel,  67, 

7.  Forfeiture — default  against  sureties.  Where,  previous  to  the  call 
of  a  defendant  in  a  criminal  cause  for  conmiitment  to  the  penitentiary, 
following  the  determination  of  an  appeal,  he  had  been  taken  by  the 
sheriff  in  another  state,  under  a  requisition,  and  surrendered  at  the 
penitentiary,  and  was  thereby  prevented  from  appearing  in  court, 
and  his  sureties  from  producing  him,  held,  that  it  was  error  to  declare 
a  forfeiture  of  the  defendant's  supersedeas  bond,  and  that  a  judgment 
thereon  against  the  sureties  should  be  set  aside.    State  v.  Sow,  681, 
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Pkactice  and  procedubb. 

^  8.    Beading  indictment  to  Jury — assistant  to  county  attorney.    The 

provision  of  the  statute  that  the  olerk  or  prosecuting  attorney  shall 
read  the  indictment,  and  state  the  defendant's  plea  to  the  jury,  is  suf- 
ficiently complied  with  when  that  duty  is  performed  by  one  who  is 
assisting  the  county  attorney  under  the  employment  of  private  parties. 
State  V,  Crafton,  109, 

9.  Opening  statement  and  argument.  Counsel  for  the  state,  in  the 
opening  oi  a  criminal  trial,  may  properly  state  what,  from  all  the  cir- 
cumstances, he  in  good  faith  expects  to  prove,  even  though  it  turns 
out  that  the  evidence  does  not  fully  support  his  statement;  and,  in 
the  argument,  he  may  not  only  discuss  the  testimony,  but  may  prop- 
erly deduce  therefrom  facts  which  may  be  legitimately  inferred  from 
what  appears  in  the  record.    Id. 

10.  Jury  in  charge  of  unsworn  bailiff— itew  trial.  The  requirement 
of  section  4442  of  the  Code,  that  the  jury,  when  it  retires  to  deliberate 
upon  its  verdict,  shall  be  in  charge  of  a  sworn  ofBcer.  is  mandatory; 
but  the  fact  that  the  bailiff  who  had  charge  of  the  jury  in  a  criminal 
case  was  not  sworn  was  no  ground  for  a  new  trial,  under  section  4489 
of  the  Code,  where  there  was  no  showing  that  any  prejudice  resulted 
to  the  defendant  from  the  fact  that  the  bailiff  was  not  sworn.    Id, 

11.  Witness  not  before  grand  jury — examination  on  motion — election 
and  waiver  by  defendant.  When  the  prosecuting  attorney  has  obtained 
leave,  upon  motion  under  section  4421  of  the  Code,  to  examine  a  wit- 
ness who  was  not  before  the  grand  jury,  and  of  whose  evidence  he  has 
not  given  four  days'  notice,  the  defendant  is  entitled  to  elect  whether 
he  will  take  a  continuance  or  go  on  with  the  trial,  and  where  his  coun- 
sel announces  to  the  court:  "Saving  our  exceptions  to  the  rulings  of 
the  court,  we  will  go  on  with  the  trial,''  he  can  not  have  the  ruling 
reviewed  upon  appeal.    State  v.  Kidd,  64. 

12.  Misconduct  of  prosecuting  attorney — reference  to  defendants 
failure  to  testify.  Where  the  defendant's  attorney,  in  his  opening 
remarks  to  the  jury,  on  a  trial  for  forgery,  stated  that,  if  the  case 
went  so  far  that  the  defendant's  evidence  would  be  introduced,  they 
would  show  who  the  guilty  parties  were ;  and  the  prosecuting  attor- 
ney, referring  thereto  in  his  closing  argument,  said,  in  substance:  "If 
the  defendant  or  his  attorney  knew  who  the  guilty  party  was,  why  did 
not  they  come  on  and  prove  itt  The  fact  that  they  did  not  do  so  shows 
guilt;"  heldf  that  these  last  remarks  were  not  a  violation  of  the  stat- 
ute which  forbids  the  state  to  refer  in  argument  to  the  fact  that  the 
defendant  has  failed  to  testify  in  his  own  behalf.    Id. 

13.  Misconduct  of  prosecuting  attorney — offer  of  incompetent  evidence — 
prejudice — new  trial.  In  a  prosecution  for  burglary,  the  county  attor- 
ney offered,  in  the  presence  of  the  jury,  to  prove  that  the  defendants 
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had  pleaded  guilty  to  a  burglary  committed  by  them  in  another  oounty.. 
The  evidence  was  rejected  upon  the  defendant's  objection,  but  the 
defendants,  after  a  verdict  of  guilty,  made  the  offer  of  the  evidence  a. 
ground  for  a  motion  for  a  new  trial.  Held,  that,  while  the  offered 
evidence  was  clearly  incompetent,  and  the  very  fact  of  offering  it 
might  have  been  prejudicial  to  the  defendants,  and  the  granting  of  a 
new  trial  on  that  ground  would  have  been  approved  by  this  court, 
yet,  whether  the  defendants  were  actually  prejudiced  was  a  questioi^ 
to  be  decided  by  the  district  court,  in  the  exercise  of  a  wise  discre- 
tion, and,  that  court  having  denied  a  new  trial  on  the  ground  stated^ 
the  supreme  court  would  not  interfere.    State  v,  Oadbois,  25, 

Evidence. 

14.  Homicide — admission  of  aceused-^weapon  wed  as  evidence.  The 
fact  that  the  defendant,  in  a  prosecution  for  homicide,  admits  the 
killing,  is  not  a  ground  for  the  exclusion  of  the  weapon,  with  whiol^ 
the  crime  was  committed,  from  evidence.    State  t,  Jones,  182. 

15.  Dying  declarations.  The  declaration  of  one  criminally  assaulted, 
"I  am  killed;  I  was  helping  Charlie,'^  made  at  a  time  when  the  party 
was  aware  that  he  must  surely  die,  is  competent  evidence  of  what  the 
deceased  was  doing  when  he  received  the  injury,  which  resulted  in  his 
death.    Id. 

16.  Seduction — evidence  of  preparations  for  marriage.  Proof  of  prep- 
arations by  the  prosecutrix  to  marry  the  defendant,  in  a  criminal 
prosecution  for  seduction,  is  inadmissible.    State  r.  Buxton,  67S, 

Venue. 

17.  Change  of  venue — local  prejudice — sufficiency  of  showing.  The 
defendant,  on  the  eleventh  day  after  being  indicted  for  murder  in  the 
first  degree,  moved  for  a  change  of  venue  on  the  ground  of  the  preju- 
dice of  the  people  of  the  county,  and  supported  his  motion  by  affidavits 
showing  that,  after  the  alleged  murder,  lengthy  and  sensational  com- 
ments were  published  in  the  local  daily  papers,  in  which  the  defend- 
ant was  denounced  as  tt  slayer  and  a  villain,  and  in  which  it  was 
charged  that  he  had  seduced  the  deceased;  that  his  father  had  been 
guilty  of  a  like  offense  to  that  charged  in  the  indictment,  and  had 
been  tried  therefor;  that  the  defendant  had  committed  burglary  and 
robbery,  and  had  been  implicated  in  stealing  a  diamond  ring  from  the 
finger  of  the  decedent  after  her  death ;  that  he  killed  the  decedent  to- 
conceal  the  fact  that  she  was  pregnant  by  him;  that  he  had  murdered 
a  man  in  another  state,  and  was  then  a  fugitive  from  justice;  and  that 
he  was  engaged  in  enticing  women  away  for  the  purposes  of  prostitu- 
tion. The  state  filed  the  counter  affidavits  of  ten  citizens,  stating 
that  they  had  read  the  newspaper  accounts,  or  some  of  them,  in  rela- 
tion to  the  alleged  murder,  and  had  heard  the  matter  talked  of  some 
among  the  residents  of  the  county,  and,  from  what  they  had  heard  and 
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read,  they  were  of  the  opinion  that  there  was  no  prejndioe  against  the 
defendant.  Held,  that  while  the  motion  was  addressed  to  the  sound 
discretion  of  the  conrt,  it  was  error  to  overrole  it  upon  the  showing 
made.    State  v,  Crafton,  109. 

See  Venue. 

Bastardy. 

18.  Complaint — motion  to  quash — waiver  of  errors.  The  rules  appli- 
cable to  ordinary  actions  prevail  in  bastardy  proceedings.  Accord- 
ingly, where  the  defendant  in  such  a  proceeding  moved  to  quash  the 
complaint,  and  the  motion  was  overruled,  he  waived  his  right  to  object 
to  such  ruling  by  pleading  not  guilty,  and  going  to  trial  on  such  plea. 
State  V.  Johnson,  1, 

19.  Evidence — sexual  relations  with  other  men.  In  a  bastardy  pro- 
ceeding, evidence  that  the  plaintiff  had  sexual  intercourse  with  men 
other  than  the  defendant,  but  not  at  the  time  the  child  was  begotten, 
is  immaterial  to  the  main  issue,  and  is  not  admissible  for  the  purpose 
of  impeaching  the  complainant,  when  no  foundation  has  been  laid.  Id. 

20.    recalling  witness^acts  overlooked.    It  is  no  abuse  of 

the  court's  discretion  to  allow  the  state  in  such  proceeding  to  recall  a 
witness,  after  the  defendant  has  rested,  to  prove  facts  which  might 
have  been  established  on  his  first  examination,  but  which  were  then 
overlooked.    Id. 

21.  Question  in  issue — evidence  to  support  verdict.  Where  there  is 
evidence  to  support  a  verdict  of  guilty  in  such  proceeding,  it  can  not 
be  set  aside  upon  evidence  that  the  prosecutrix  was  a  woman  of  loose 
habits,  and  that,  upon  the  night  when  the  child  was  begotten,  she 
was  in  questionable  relations  with  a  man  other  than  the  defendant, 
but  with  whom,  by  her  uncontradicted  testimony,  she  did  not  have 
sexual  intercourse.    Id. 

22.  Proof  of  paternity — conflict  of  evidence.  Where  in  an  action 
for  the  support  of  a  bastard  child  the  fact  of  sexual  intercourse  was 
admitted  by  the  defendant,  and  the  evidence  was  conflicting  upon  the 
question  whether  the  parties  were  together  during  the  period  when 
conception  must  have  taken  place,  but  the  preponderance  was  in 
favor  of  the  state,  held,  that  a  verdict  against  the  defendant  would 
not  be  disturbed,  although  it  appeared  that  during  the  same  period 
the  complainant  had  intercourse  with  other  men.    State  v.  Baker,  188. 

23.  Settlement — agreement  hy  minor.  A  settlement  made  by  a 
minor  female  in  full  of  all  claims  on  account  of  sexual  •  intercourse 
had  with  her  can  not  be  set  up  as  a  bar  to  an  action  by  the  state  to 
recover  support  for  a  bastard  child  of  its  putative  father.    Id. 
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24.  Circumstantial  evidence.  The  defendants  were  eonvioted  of 
burglary  in  the  nighttime,  upon  evidence  which  was  wholly  circum- 
stantial, but  which  is  considered  in  the  opinion,  and  held  to  be  suffi- 
cient to  support  the  verdict.    State  v.  Gadbois,  25, 

25.  Complicity  of  defendants — evidence.  Where  the  state  claimed 
that  the  defendants  were  concerned  jointly  in  the  burglary  for  which 
they  were  indicted,  and' they  had  denied  that  they  had  ever  met  before 
their  arrest,  the  state  was  properly  permitted  to  prove  that  they  had 
been  seen  together  in  several  different  places  in  Iowa  during  a  period 
of  nearly  two  years  before  the  burglary  was  committed.    Id. 

26.  Evidence — schedule  time  of  trains.  Where,  in  a  prosecution  for 
burglary,  it  became  material  to  show  the  times  of  the  arrival  and 
departure  of  trains  at  a  certain  time  and  place,  held,  that  it  was  com- 
petent to  show  the  schedule  of  time  for  the  trains  at  the  time  and 
place  in  question,  without  showing  that  they  actually  arrived  and 
departed  on  that  time.    Id. 

27.    order  of  introduction.    Where,  in  a  prosecution    for 

burglary,  several  witnesses  for  the  state,  while  it  was  introducing  its 
evidence  in  chief,  testified  to  the  whereabouts  of  the  defendants  on  a 
certain  morning,  and  afterward  the  defendants  introduced  evidence 
to  show  that  they  were  in  another  county  on  the  morning  in  question, 
held  J  that  it  was  no  abuse  of  the  discretion  of  the  court  to  allow  the 
state  to  call  other  witnesses,  after  the  defendants  had  rested,  to  testi- 
fy that  the  defendants  were  in  the  place  stated  by  its  first  witnesses 
at  the  time  referred  to.    Id. 

Forgery. 

28.  Degrees  of  offense — altering  written  instrument.  The  altering  of 
a  written  instrument,  so  as  to  make  it  a  different  instrument,  is  the 
making  of  a  new  instrument,  under  section  3917  of  the  Code,  defining 
the  highest  degree  of  forgery,  and  not  the  obliteration  of  an  instru- 
ment, under  section  3929,  defining  a  lower  degree  of  forgery.  State  v. 
Kidd,  54. 

29.  Intent  to  defraud — instructions  to  jury.  Upon  the  trial  of  an 
indictment  for  forgery  in  altering  the  special  findings  of  the  jury  in  a 
civil  action,  the  defendant  asked  an  instruction  based  upon  the  theory 
that  there  was  no  evidence  of  the  existence  of  any  person,  partner- 
ship or  corporation  capable  of  being  defrauded  by  the  changes,  but 
the  evidence  showed,  beyond  question,  that  the  defendant  was  the 
plaintiff  in  the  civil  action,  and  that  the  alterations  were  intended  to 
defraud  the  defendant  in  that  action,  and  that  that  action  had  been 
begun  and  prosecuted  to  judgment  against  the  defendant  therein  as  a 
corporation.  Held,  that  the  defendant  herein  was  estopped  to  ques- 
tion the  corporate  capacity  of  the  opposite  party  in  that  action,  and 
that  the  instruction  was  properly  refused.    Id. 
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30.  Manslaughter  hy  minor — eapaeity  to  commit  erime — instruction 
to  jury.  The  defendant  was  fonnd  gnilty  of  manslaughter  upon  evi- 
dence which  showed  that,  when  he  was  only  thirteen  years  of  age,  he 
willfully,  but  without  anger  or  malice,  threw  a  playmate,  ahoy  ten 
years  of  age,  into  the  water,  so  that  he  was  drowned.  The  court,  on  its 
own  motion,  gave  the  following  instruction:  < 'In  determining  the  guilt 
or  innocence  of  the  defendant,  you  may  consider  his  age,  and  all  facts 
and  circumstances  which  are  in  evidence  or  arise  from  the  evidence." 
No  other  instructions  were  asked  or  given.  Held,  that  the  verdict 
could  not  be  set  aside  on  appeal  on  the  ground  that  the  instruction 
given  was  insufficient  to  present  to  the  jury  the  question  whether  or 
not  the  defendant,  at  his  age,  possessed  sufficient  capacity  to  render 
him  criminally  liable  for  the  homicide.    State  v.  Milholland,  6, 

31.  Homicide — self-defense.  The  killing  of  an  assailant  is  excusa- 
ble, on  the  ground  of  self-defense,  only  when  it  is,  or  reasonably 
appears  to  be,  the  only  means  of  saving  one*s  own  life,  or  preventing 
great  bodily  injury.  If  the  danger,  which  appears  to  be  imminent, 
can  be  avoided  in  any  other  way,  as  by  retiring  from  the  conflict,  the 
taking  of  the  life  of  the  assailant  is  not  excusable.     State  v,  Jones, 

32.  Evidence  of  simultaneous  assault  upon  another.  The  defendant 
was  indicted  for  the  murder  of  a  girl  ten  years  of  age,  whose  body 
was  found  with  that  of  her  mother,  who  had  also  been  murdered, 
lying  upon  a  bed  at  their  residence,  the  mother's  underclothing  bear- 
ing evidence  of  an  assault.  Held,  that  the  state  was  entitled  to  show 
in  connection  with  the  situation  of  the  body  of  the  child,  the  condition 
of  the  body  of  the  mother  when  found,  and  of  the  clothing  upon  it, 
in  order  that  the  connection  of  the  defendant  with  the  crime  of  which 
he  was  accused,  the  circumstances  under  which  it  was  committed, 
and  the  motives  which  prompted  it,  might  be  more  fully  understood. 
State  V,  Dooley,  684. 

33.  Evidence — res  gestcB,  On  a  trial  for  murder,  the  testimony  of  a 
policeman,  who  arrived  at  the  scene  of  the  homicide  after  it  had  been 
committed,  as  to  what  an  eyewitness  thereof  said  about  it  in  the 
presence  of  the  defendant,  was  admissible  for  the  state,  there  being 
no  evidence  that  the  defendant  was  not  in  a  condition  to  hear  or  did 
not  hear,  what  was  said.    State  v.  Crafton,  109. 

34.    conduct  of  defendant.    In  such  a  case,  evidence  that 

.  prior  to  the  killing,  the  defendant  slapped  the  decedent  on  the  ear, 

and  looked  cross,  was  admissible  to  show  the  relations  of  the  parties 
and  their  feelings  toward  each  other.    Id. 

35.    conduct  and  relation  of  parties.    Evidence  that,   some 

days  before  the  murder,  the  defendant  introduced  the  deceased  to  the 
witness  as  his  wife,  and  rented  a  room  for  their  use,  under  a  false 
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name,  and  that  the  witness  saw  the  deceased  in  bed  with  another 
man^  and  that  the  defendant  was  disrobed  in  the  same  room^  was  ma> 
terial  to  show  the  relations  of  the  parties.    Id, 

See  paragraph  43. 

Seduction. 

36.  Proof— conflict  of  evidence— effect.  Where  in  a  prosecution  for 
seduction  it  was  shown  by  the  testimony  of  several  witnesses  that 
the  parties  were  not  together  on  the  day  named  by  the  prosecutrix  aa 
the  time  of  the  commission  of  the  act,  bnt  the  evidence  did  not  indi- 
cate that  it  must  have  been  on  said  day  or  not  at  all,  nor  that  if  not 
on  such  day  the  testimony  of  the  prosecutrix  was  entirely  un- 
worthy of  credit,  held,  that  there  was  not  such  a  failure  of  evidence 
as  would  warrant  the  court  in  setting  aside  a  verdict  againsu  the 
defendant.    State  v.  Mclntyre,  1S9, 

37.  Persuasive  arts — instructions  to  jury.  It  appearing  from  the 
evidence  that  the  defendant  hugged  and  kissed  the  prosecutrix,  told 
her  that  there  would  be  no  harm  in  the  act,  that  other  girls  had 
yielded  to  him  without  the  promise  of  marriage,  and  that  he  would 
marry  her  whether  or  not  anything  happened  to  her,  and  the  prosecu- 
trix having  testified  that  it  was  because  of  this,  and  the  defendant' a 
promise  t-o  marry  her,  that  she  submitted  to  him,  Jield,  that  the  evi- 
dence warranted  an  instruction  to  the  jury  that  they  should  find  the 
defendant  guilty  if  they  found  that  he  induced  her  to  yield  to  him  by 
a  promise  of  marriage  *'or  by  the  use  of  other  seductive  arts."     Id, 

38.  Chastity  of  prosecuting  witness — evidence.  The  fact  that  the 
prosecuting  witness  in  such  case  allowed  her  male  friends  when 
escorting  her  home  on  the  first  occasion  to  hug  and  kiss  her  is  not 
conclusive  evidence  of  unchastity.    Id, 

•39.  Chastity  of  prosecutrix — reformation  —  instructions  to  Jury. 
Where  in  a  prosecution  for  seduction  there  was  evidence  of  the  pre- 
vious unchaste  character  of  the  prosecutrix,  and  no  evidence  of 
reformation,  held,  that  an  instruction  to  the  jury  that,  if  they  believed 
the  evidence  of  the  unchastity  of  the  prosecutrix,  then  she  was 
unchaste  at  the  time  of  the  alleged  seduction,  ''unless  she  had  re- 
formed," was  erroneous.    State  v,  Buxton,  67S, 

Unlawful  assembly. 

40.  Injury  to  building— construction  of  statute.  Where  persons 
assembled  primarily  for  the  purpose  of  driving  away  or  frightening 
certain  employees  at  a  railway  station,  but,  while  so  assembled,  threw 
coal  around  the  waiting  room,  and  against  the  walls,  forced  open  the 
door  of  the  private  office,  and  broke  the  lock  thereof,  held,  that  they 
were  guilty  of  riotously  assembling  together  to  injure  a  building, 
within  the  meaning  of  section  4070  of  the  Code.  State  v,  Johnson^ 
et  al,,  694. 
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41.  Libel — amount  of  fine.  A  fine  of  five  hundred  dollars  in  a 
case  of  oriminal  libel,  held,  not  exoessive  where  it  appeared  that  the 
libel  was  grossly  offensive,  and  that  its  publication  was  without  any 
provocation  that  could  be  justly  urged  in  mitigation  of  the  punish- 
ment imposed.    State  v.  Belvel,  405, 

Punishment  fixed  by  verdict. 

42.  Change  on  appeal.  The  defendant  was  only  sixteen  years  old  at 
the  time  of  the  murder  and  previous  to  that  time  had  been  a  quiet,  well 
behaved  boy,  favorably  regarded  by  those  who  knew  him,  and  there 
was  no  evidence,  except  the  crimes  in  question,  that  he  was  of  a 
depraved  nature,  though  inferior  in  average  development  to  other 
boys  of  his  age.  Held^  that  the  punishment  of  death,  as  fixed  by  the 
verdict  of  the  jury,  being  authorized  by  the  evidence,  the  above  facta 
as  to  the  character  of  the  defendant  were  not  sufficient  to  warrant 
the  interference  of  the  supreme  court  in  changing  the  punishment  to 
be  inflicted.    State  v,  Dooley,  684. 

Pardons. 

43.  Murder — instructions  to  Jury,  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  the  accused  is  not  entitled  to  have  the 
jury  instructed  in  regard  to  the  law  of  pardons  applicable  to  persons 
convicted  of  such  offense.    Id. 

Extradition. 

44.  Trial  for  different  offense.  Where  a  person  is  indicted  for  a 
certain  offense  in  this  state,  and  he  is  brought  for  trial  thereon  from 
another  state  upon  the  requisition  of  the  governor,  and  in  the  mean- 
time he  is  indicted  in  this  state  for  another  offense,  he  may  be  tried 
upon  the  last  indictment,  without  first  giving  him  a  reasonable  op- 
portunity to  return  to  the  state  from  which  he  was  brought.  State  v. 
Eealy,  94, 

CUSTOM.    See  Negligence,  13. 

DAMAGES. 

Bight  to  recover. 

1.  Sale— warranty — breach,  A  contract  of  warranty  on  the  sale  of 
a  stallion  provided  that  if  the  stallion  was  not  a  reasonably  sure  foal 
getter  the  vendee  could  returu  him,  in  as  good  condition  as  he  was  then 
in,  and  the  vendor  would  exchange  him  for  another  stallion,  giving  or 
receiving  the  actual  difference  in  the  value  of  the  two  animals.  The 
•  horse  having  died  before  the  result  of  his  services  could  be  known, 
held,  that  the  return  of  the  horse  in  the  event  of  a  breach  of  the 
warranty  was  optional  with  the  vendee,  and  that  his  failure  to  return 
him  would  not  defeat  the  vendee's  right  to  recover  damages  for  a 
breach  of  the  warranty.    Love  4"  CO'  v,  Boss  et  al,,  400, 
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2.  Negligent  Jdlling  of  man  seventy-one  years  old — verdict,  A  Tor- 
dict  of  six  hundred  dollars  for  the  negligent  killing  of  a  man  seyenty- 
one  years  of  age,  whom  the  evidence  shows  to  have  been  of  snoh 
industrious  and  economical  habits  that  he  might  have  earned  more 
than  a  living  in  the  management  of  his  eighty  acre  farm,  is  not 
excessive.    Moore  v,  Keokuk  f  W,  Ey  Co,,  2BS, 

3.  Exemplary  damages — attachment — malice — evidence.  Evidence,  in 
an  action  aided  by  attachment,  that  the  plaintiff  knew  that  some  of  the 
grounds  alleged  for  the  issuance  of  the  writ  were  false,  and  that  the 
plaintiff  had  no  reason  to  believe  that  any  of  them  were  true,  is 
sufficient  to  support  a  verdict  for  exemplary  damages.  Wright  v. 
Waddell,  S50. 

4.    personal  ii^ury— horse  frightened  "by  dog— pleading.    In 

an  action  for  damages  for  injuries  sustained  by  reason  of  the  plain- 
tiff's horse  being  attacked  by  the  defendant's  dog  on  the  public  high- 
way, whereby  the  horse  was  frightened  and  ran  away,  and  the  plain- 
tiff was  thrown  upon  a  barbed  wire  fence,  and  injured,  held,  that  an 
allegation  in  the  petition  that  the  defendants  were  the  owners  of  the 
dog,  and  harbored  and  kept  him  "willfully,  unlawfully  and  mali- 
ciously," with  full  knowledge  of  his  vicious  habits  and  practices,  and 
made  no  effort  to  restrain  him,  nor  to  protect  the  public  from  his 
vicious  attacks,  was  sufficient  to  support  a  recovery  of  exemplary 
damages,  if  established  by  the  evidence.  Whether  proof  of  notice 
to  the  owner  of  the  vicious  character  of  the  dog  before  the  injury 
occurred  is  necessary  to  a  recovery  of  actual  damages  in  such  case, 
qu(Bre.     Cameron  v,  Bryan,  ftl4, 

5.    reputation  of  dog — evidence.    Evidence  of  the    general 

reputation  of  the  dog  in  such  case,  as  being  vicious  and  dangerous,  is 
competent  as  tending  to  raise  an  inference  that  the  owner  had  knowl- 
edge of  his  vicious  propensities.     Id, 

6.  Permanent  scar  and  disfigurement  of  face,  A  verdict  of  fifteen 
hundred  dollars  in  such  case  as  damages  for  a  lacerated  wound  on 
the  side  of  the  face  and  neck  of  a  girl  about  eighteen  years  of  age, 
causing  a  permanent  scar  and  disfigurement  of  the  face,  and  much 
pain  and  suffering,  both  mental  and  physical,  and  necessitating  med- 
ical attendance  to  the  value  of  seventy-five  dollars,  besides  nursing 
and  the  usual  care  and  attention,  is  not  excessive.    Id, 

7.  Personal  ir^ury  to  hrakeman — verdict,  A  verdict  of  five  thou- 
sand dollars  for  the  negligent  killing  of  a  brakeman  on  a  freight  train, 
who  at  the  time  was  twenty-five  years  of  age,  in  good  health,  and 
earning  fifty-five  dollars  a  month,  all  of  which  sum  was  consumed  in 
the  support  of  himself  and  family,  is  not  excessive.  Lowe  v,  C,  St, 
P.,  M.  ^  0.  By  Co,,  420, 
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8.  Sah — warranty — breach.  For  the  breach  of  an  express  warranty 
in  the  sale  of  a  horse,  the  measure  of  damages  is  the  difference  between 
the  actual  valne  of  the  horse  at  the  time  of  the  sale,  and  what  he  would 
have  been  worth  if  he  had  been  as  represented  or  warranted,  as 
shown  by  the  evidence.    Douglass  f  Bemingway  v,  Moses,  40. 


9.    .    The  measure  of  a  vendee's  damages 

for  breach  of  warranty  in  the  sale  of  a  stallion  is  the  difference 
between  the  value  of  the  horse  as  he  was,  and  as  he  was  warranted 
to  be,  and  the  expense  incurred  by  reason  of  his  not  being  as  war- 
ranted. The  difference  in  the  amount  realized  in  the  services  of  the 
horse,  and  what  would  have  been  realized  had  the  horse  been  as  war- 
ranted is  not  recoverable.    Love  4"  Co.  v.  Boss  et  al.,  400. 

10.  Sale  of  hogs  at  auetion^false  representations.  In  an  action  to 
recover  on  account  of  the  breach  of  a  warranty  of  the  soundness  of 
hogs  purchased  at  public  auction,  and  for  false  representations  as  to 
their  health  and  soundness,  made  at  the  time  of  the  sale  by  the 
owner,  the  latter  knowing  them  to  be  diseased  with  cholera,  the  plain- 
tiff is  entitled  to  recover,  not  only  for  the  loss  of  the  hogs,  and  for 
care  and  attention  to  them,  but  also  for  the  loss  of  other  hogs  to 
which  the  disease  was  communicated  by  those  purchased.  Stevens  v. 
Bradley  <f  Son,  174. 

11.  Ir^ry  causing  death.  The  measure  of  damages  recoverable 
for  negligence  causing  death,  is  the  pecuniary  loss  to  the  estate  of  the 
deceased,  caused  by  his  death,  in  view  of  his  age,  occupation,  the 
wages  he  was  receiving,  his  condition  of  health,  and  his  ability,  if  any 
to  earn  money.  The  recovery  is  not  limited  to  such  sum  as,  placed  at 
legal  interest  for  the  time  of  the  deceased's  expectancy  of  life,  would 
produce  the  amount  he  would  have  accumulated  over  and  above  his 
liabilities  at  his  death,  had  he  lived  out  his  expectancy  of  life.  Lowe 
V.  C,  St.  P.  M.  4-  0.  Ry  Co.,  420. 

Waiver. 

12.  Sale— delivery  of  goods  of  inferior  quality — <uiceptanee  by  vendee 
'^damages.  Where  upon  a  sale  of  lumber,  the  kind  delivered  to  the 
vendee  was  of  an  inferior  quality  and  of  different  dimension  from  that 
agreed  to  be  furnished,  but  the  same  was  accepted  by  the  vendee 
with  knowledge  of  the  defects,  and  without  complaint  until  about 
four  months  after  delivery,  and  after  a  part  of  the  price  had  been 
paid,  held,  that  the  vendee  was  not  entitled  to  recover  the  actual 
damages  sustained  by  reason  of  the  difference  in  the  kind  and  quality 
of  the  lumber  furnished.    Berthold  #•  Jennings  v.  Mfg.  Co.,  596. 

DISTRICT  COURT  RULES.    Bee  Practice  and  Procedure,  1. 
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DIVORCE. 
Grounds. 

Adultery— evidence.  In  an  action  for  divoroe  on  the  groands  of 
adultery,  proof  that  the  defendant  Tisited  houses  of  prostitution,  that 
on  one  occasion  he  retired  to  a  room  with  one  of  the  inmates  of  such 
a  house,  and  that  at  one  time,  during  the  absence  of  his  wife  from 
home,  two  prostitutes  were  brought  to  his  house,  and  remained  all 
night  is  sufficient  to  support  a  decree  for  the  plaintiff.  Abel  v,  Abel, 
300. 

DO  WEB.    Bee  Estates  of  Decedents,  4,  5. 

EASEMENT. 

BlQHTS  OF  PURCHASERS. 

Change  of  recorded  agreement  by  parol— purchaser  with  actual  notice. 
One  M.,  in  his  lifetime,  conveyed  to  the  plaintiff  a  right  of  way  oyer 
certain  land,  which  right,  however,  was  to  terminate  upon  the  breach, 
by  the  plaintiff,  of  certain  conditions  named  in  the  conveyance, 
which  was  duly  recorded.  Afterward,  by  parol  agreement  between 
M.  and  the  plaintiff,  these  conditions  were  modified,  and  the  plaintiff 
continued  to  enjoy  the  right  of  way  under  the  modified  conditions. 
Afterward  M.  died,  and  his  executor  conveyed  the  land  in  question  to 
the  defendant,  the  deed  containing  a  reservation  of  the  right  of  way. 
Moreover,  the  defendant,  long  before  and  at  the  time  of  his  purchase, 
knew  that  the  plaintiff  was  enjoying  the  right  of  way,  with  the  acqui- 
escence of  M.,  without  observing  the  conditions  contained  in  the 
recorded  agreement.  Beld,  that  the  defendant  was  charged  with 
actual  notice  of  the  oral  agreement  under  which  the  plaintiff  was 
enjoying  the  right  of  way,  and  that  he  purchased  subject  thereto, 
and  could  not  be  heard  to  eay  that  the  right  of  way  was  terminated 
on  account  of  the  plaintiff's  failure  to  observe  the  conditions  named 
in  the  recorded  agreement.    Peterson  v.  Pearson,  104. 

ELECTION.    See  Estates  of  Decedents,  5;  Bemedy. 

EMINENT  DOMAIN. 

Construction  op  statute. 

Construction  of  waterworks — necessity  for  taJdng  property.  Section 
474  of  the  Code  granting  power  to  cities  to  condemn  so  much  private 
property  as  may  be  ''necessary  for  the  construction  and  operation" 
of  waterworks,  does  not  authorize  the  taking  of  private  property  on 
which  to  lay  a  railroad  track  for  the  purpose  of  conveying  the  ma- 
terials used  in  the  construction  of  said  waterworks,  and  the  coal  used 
in  their  operation,  from  the  railroad  station  in  a  town  to  a  point  a 
mile  and  three  quarters  distant,  where  the  waterworks  are  to  be  con- 
structed; at  least  where  it  appears  that  a  public  road,  much  used  for 
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trayel,  tkough  somewhat  hilly,  and  at  times  impassable  on  acoonnt  of 
mud,  leads  from  the  railroad  station  to  said  waterworks.  Neither 
can  snoh  power  be  exercised,  however  necessary,  to  enable  a  water- 
works company  to  ship  ice  out  on  its  reservoir.  Creaton  Waterworks 
Co.  17.  McOrath,  60S, 

EQUITY. 

Fraud. 

1.  Conveyance  of  real  estate — agency^reUef,  The  plaintiff,  in  con- 
sideration of  certain  land  scrip,  agreed  with  W.  to  convey  certain 
lands  to  such  person  as  W.  might  designate.  Thereupon  W.  negoti- 
ated a  sale  of  the  land  to  the  defendant,  to  whom  the  land  was  con- 
veyed by  the  plaintiff.  The  scrip  received  from  W.  having  been 
found  to  be  worthless,  the  plaintiff  brought  this  action  to  cancel  the 
deed  to  the  defendant  on  the  ground  of  fraud.  Heldf  that,  as  W.  was 
not  the  agent  of  the  defendant,  and  the  latter  had  no  knowledge  of 
the  fraud  practiced  by  W.,  the  plaintiff  was  not  entitled  to  the  relief 
asked.    Belau  v,  Bryan,  348. 

Creditor's  bill. 

2.  Sale— deed— right  to  possessions-priority  of  liens.  Where  a  judg- 
ment has  been  enforced,  by  supplemental  proceedings,  against  the 
equitable  interest  of  the  judgment  debtor  in  real  estate,  and  a  deed 
acquired,  the  grantee  thereunder  will  be  entitled  to  the  possession  of 
said  property  as  against  the  owner  of  a  senior  judgment,  under  which 
supplemental  proceedings  were  commenced  before  those  by  said 
grantee,  but  never  prosecuted  to  a  final  decree.  And,  while  the  title 
under  said  sheriff's  deed  will  be  subject  to  the  lien  of  the  latter  judg- 
ment, it  is  absolute  as  against  a  judgment  senior  to  that  under  which 
said  deed  was  acquired,  but  under  which  supplemental  proceedings 
were  commenced  subsequent  to  those  by  said  grantee,  or,  if  prior  in 
point  of  time,  were  dismissed  without  a  hearing,  thus  divesting  such 
judgment  of  the  lien  thereby  acquired.    Boggs  v.  Douglas,  ISO. 

Injunction. 

3.  Jurisdiction — adequate  remedy  at  law — injunction  to  enjoin  cofh 
demnation  proceedings.  A  court  of  equity  will  not  entertain  an  action 
to  enjoin  proceedings  to  condemn  land  for  railway  purposes  for  the 
reason  that  the  proceedings  are  unauthorized,  because  the  land  is 
already  devoted  to  public  use,  and  it  would  be  unlawful  to  condemn 
it,  as  such  objection  is  available  as  a  defense  in  the  condemnation 
proceeding,  and  the  party  asserting  it  is  thus  afforded  an  adequate 
remedy  at  law.  Whether  an  injunction  will  lie  where  the  property 
holder  would  sustain  an  injury  before  the  right  to  condemn  could  be 
determined  in  the  condemnation  proceeding,  queers.  Waterloo  Water 
Co.  V.  Hoxie,  S17. 

3ee  Intoxicating  Liquors. 
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Quieting  title.    See  Former  Adjadioation,  1. 

Beformation  of  decree. 

4.  Attachment — lien — equitable  interest  in  real  estate— supplemental 
proceedings — erroneous  description — effect.  Where  the  levy  of  an  at- 
tachment npon  real  estate,  preyionsly  conveyed  by  the  attachment 
debtor  in  fraud  of  creditors,  was  followed  by  supplemental  proceed- 
ings for  the  enforcement  of  the  attachment  lien,  in  which  the  petition 
by  mistake  described  the  property  as  in  township  seventy-three, 
instead  of  township  seventy-two,  the  correct  description,  and  thia 
error  was  carried  into  the  decree  in  such  proceeding,  which  was 
intended  to  set  aside  said  conveyance  for  frand,  and  a  sale  was  had 
thereunder  to  satisfy  the  judgment  in  the  attachment  proceeding, 
"held,  that  the  purchaser  at  said  sale  acquired  no  title  to  said  property, 
nor  any  right  to  redeem  from  an  execution  sale  thereof  under  a  senior 
judgment,  aud  that  he  was  not  entitled  to  have  the  error  in  said 
decree  corrected  in  a  court  of  equity,  and  the  sale  thereunder  mad& 
effective  as  against  a  judgment  creditor  of  said  fraudulent  grantor, 
who  had  redeemed  from  the  sale  under  said  senior  judgment  by  pay- 
ment of  the  necessary  amount  into  court.    Boggs  v,  Douglas,  160, 

Specific  performance.    See  Contracts,  8;  Sales,  3,  4. 
ESTATES  OP  DECEDENTS. 
Assets. 

1.  Life  insurance— policy— construction — death  ofheneflciary — inter- 
est of  heirs,  A  policy  of  life  insurance  was,  by  its  terms,  payable  to 
a  beneficiary  named  therein,  or  to  her  "legal  representatives, '^  upon 
the  death  of  the  insured;  or,  if  the  beneficiary  was  not  then  livings 
to  her  children,  or  to  their  guardian.  The  only  child  of  the  benefi- 
ciary died,  leaving  two  children;  and  thereafter,  but  before  the 
death  of  the  insured,  the  beneficiary  died.  Held,  that  upon  the 
death  of  the  insured,  the  insurance  did  not  become  a  part  of  the 
assets  of  the  estate  of  the  beneficiary,  but  passed  to  the  grandchildren 
by  the  law  of  decent.    In  re  Estate  of  Conrad,  S96, 

2.  Administrator's  bond— security  required  only  for  actutil  value  of 
property.  Where  an  administrator  gives  a  bond  in  a  penal  sum 
exceeding  the  value  of  property  coming  into  his  hands,  the  clerk 
of  the  district  court  will  not  be  liable  for  his  approval  of  sureties 
who  were  insufficient  for  the  amount  of  such  bond,  if  they  were  at  the 
time  sufficient  for  a  bond  of  the  amonnt  required  by  law,  according 
to  the  real  value  of  the  property  received  by  the  administrator.  Mar- 
shall Field  4-  Co.  v,  Wallace,  697. 
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Conversion  by  exxcutob. 

3.  Payment  of  bequests — loss  chargeable  pro  rata  to  shares  of  benefi- 
eiaties—lien  upon  real  estate.  A  testator  having  two  sons  and  a 
daughter,  devised  all  of  his  real  estate  to  his  sons,  and  bequeathed  a 
snm  of  money  to  his  daughter,  the  will  providing  that,  if  the  personal 
estate  proved  insufficient  to  pay  the  bequest,  the  sons  should  make 
good  the  deficiency.  The  division  of  the  property  was  such  as  to 
indicate  an  intention  on  the  part  of  the  testator  to  divide  his  estate 
equally  among  his  three  children.  The  executor  qualified  with  S., 
one  of  the  sons,  as  surety  on  his  bond,  and  thereafter  converted  all  of 
the  proceeds  of  the  personal  estate  in  his  hands  to  his  own  use;  but 
the  whole  of  said  personal  estate  was  insufficient  to  pay  the  bequest 
to  the  daughter.  Held,  that  the  effect  of  the  will  was  to  create  a  lien 
upon  the  real  estate  devised  to  the  sons  for  the  amount  of  the  deficiency 
in  the  personal  estate  for  the  payment  of  the  bequest  to  the  daughter; 
that  the  loss  to  the  estate  on  account  of  the  conversion  of  the  execu- 
tor was  chargeable  to  the  estate,  and  should  be  borne  pro  rata  by  the 
beneficiaries  under  the  will ;  and  that  the  share  of  said  loss  which 
was  chargeable  to  S.  was,  by  virtue  of  his  legal  obligation  under  the 
provisions  of  his  will,  a  lien  upon  the  real  estate  devised  to  S.,  regard- 
less of  his  obligation  upon  the  bond  of  the  executor.  Henry  v.  Oriffis, 
64S, 

BlQHTS  of  SURVIVINO  HUSBAND  AND  WIFE. 

4.  Dower^homestead— election.  The  primary  interest  of  a  widow 
in  her  husband's  estate  is  her  distributive  share,  and  an  election  is 
necessary  only  when  she  desires  to  take  the  homestead  in  lieu  of 
dower;  but  there  may  be  an  express  election  to  take  the  distributive 
share,  and  any  act  indicating  such  election  will  negative  an  intention 
to  take  the  homestead,  though  continuing  to  occupy  it  for  a  number 
of  years.     Wilcox  r.  Wilcox,  S88, 

5.  Homesteadr—tDidow^s  election  afier  mortage  of  distributive  share. 
Where,  five  years  after  the  death  of  her  husband,  and  while  continu- 
ing to  occupy  the  homestead,  a  widow  executed  a  mortgage  upon  her 
undivided  one  third  interest  in  her  husband's  estate,  and  afterward 
executed  another  mortgage  upon  the  same  and  the  undivided  interest 
of  one  of  the  heirs,  which  she,  with  another  heir,  had  acquired  by  con- 
vey an  ce,  and  thereafter  the  widow  filed  a  petition  to  have  such  dis- 
tributive share  set  apart  to  her,  and  a  decree  was  entered  according 
to  her  prayer,  but  was  subsequently  set  aside  on  the  petition  of  one 
of  the  heirs,  held,  that  she  could  not  thereafter  make  her  election  to 
take  the  homestead,  and  thus  defeat  the  lien  of  said  mortgages.    Id, 

6.  Election  of  widow  to  taJce  homestead.  Where  a  homestead  was 
occupied  by  a  widow  and  her  minor  children  for  nearly  six  years  after 
the  death  of  her  husband,  held,  that  the  presumption,  arising  from 
such  occupancy,  of  an  election  to  take  the  homestead  for  life  in  lieu 

Vol.  89—50 
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of  her  distributive  share,  was  not  OTeroome  by  evidence  that  she,  at  one 
time,  commenced  proceedings  to  have  her  distributive  share  set  off 
to  her,  but  which  she  afterward  abandoned,  and  determined  to  occupy 
the  homestead  in  lieu  of  such  share ;  that  she  and  a  husband  by  a 
subsequent  marriage  gave  a  quitclaim  deed  to  the  land  as  security,  and 
at  the  same  time  executed  a  mortgage  upon  the  unassigned  dower 
interest  of  the  wife,  and  that  the  latter,  about  a  hour  before  she  died, 
but  when  very  feeble,  promised  one  to  whom  she  had  become  indebted 
a  mortgage  upon  the  land.    Zwiok  v.  Johns,  660. 

Descent. 

7.  Homestead— abandonment — rights  of  heirs.  After  her  occupancy 
of  the  homestead  for  nearly  six  years,  the  wife  being  in  ill  health 
and  unable  to  attend  to  the  duties  of  the  farm,  she  and  her  husband 
by  a  subsequent  marriage,  sold  their  household  goods,  leased  the  farm 
for  two  years,  with  the  intention  of  returning  at  the  end  of  that  time 
and  again  occupy,  the  homestead,  and  went  to  another  state,  where 
the  wife  died  in  less  than  a  year,  and  none  of  the  family  returned  to 
again  occupy  the  homestead.  Heldf  that  the  homestead  was  not 
abandoned,  and  that  the  title  thereto  descended  to  the  wife's  children. 
Id. 

Bond  of  devisee. 

8.  Allowance  of  claims— proceedings  to  set  asideseewrity  for  pay- 
ment— estoppel.  Where  upon  application  by  an  administrator  to  sell 
real  estate  for  the  payment  of  a  claim  against  the  estate,  duly  allowed 
and  approved,  the  sole  devisee  and  legatee  of  said  estate  filed  an 
answer  thereto  alleging  that  the  allowance  of  said  claim  was  procured 
by  collusion  and  fraud,  and  asking  that  she  be  allowed  to  defend,  and 
offering  to  file  a  good  and  sufficient  bond  for  the  payment  of  all  claims 
established  against  said  estate  by  the  court,  and  a  continuance  of  the 
hearing  on  said  application  was  granted  said  devisee  upon  her  filing 
a  bond  as  offered,  and  thereafter  upon  proper  proceedings  instituted 
to  vacate  the  order  allowing  said  claim  on  the  grounds  of  fraud  and 
collusion,  and  the  invalidity  thereof,  it  was  determined  by  the  court 
that  said  allowance  should  stand,  and  the  petition  to  vacate  was 
denied,  held,  that  the  devisee  was  estopped  from  denying  her  liability 
for  the  payment  of  said  claim.    Snelling  v,  Krogar,  £47 » 

ESTOPPEL. 

In  PAIS. 

1.  Possession  of  personal  property  by  agent— innocent  purchaser. 
Although  the  possession  and  control  of  personal  property  be  given  to 
an  agent,  who  is  engaged  in  the  business  of  buying  and  selling  prop- 
erty of  like  character,  yet  the  agent  in  fact  have  no  authority  to  sell, 
the  principal  will  not  be  estopped  from  claiming  his  property  as  against 
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an  innocent  purchaser  without  notice,  to  whom  the  property  was  sold 
without  authority,  and  without  the  knowledge  of  the  principal.  Oil- 
man Linseed  Oil  Co.  v.  Norton  <f  Worthington,  434. 

2. .    The  fact  that  the  plaintiffs,  after  receiving 

information  of  the  sale  to  the  defendants,  attempted  to  procure  a  set- 
tlement with  L.  &  Co.  for  the  value  of  the  seed  sold,  and  made  no 
demand  of  the  defendants  therefor  until  after  the  commencement  of 
this  action,  held,  not  to  estop  them  from  asserting  their  claim  against 
the  defendants  for  the  value  of  the  property.    Id. 

3 .  Silence  during  action  of  another.  Although  the  defendant  had  once 
moved  his  building  to  a  location  that  he  supposed  was  wholly  upon  his 
own  lot,  heldf  that  the  plaintiff  was  not  thereby  estopped  from  claim- 
ing that  such  building  rested  partly  upon  his  lot.  Neary  v.  Jones, 
656. 

Bt  record. 

4.  Action  against  corporatiov^— corporate  capacity  questioned  by  plain- 
tiff in  subsequent  criminal  proceeding.  Upon  the  tral  of  an  indictment 
for  forgery  in  altering  the  special  findings  of  the  jury  in  a  civil  action, 
the  defendant  asked  an  instruction  based  upon  the  theory  that  there 
was  no  evidence  of  the  existence  of  any  person,  partnership  or  corpo- 
ration capable  of  being  defrauded  by  the  changes,  but  the  evidence 
showed,  beyond  question,  that  the  defendant  was  the  plaintiff  in  the 
civil  action,  and  that  the  alterations  were  intended  to  defraud  the 
defendant  in  that  action,  and  that  that  action  had  been  begun  and 
prosecuted  to  judgment  against  the  defendant  therein  as  a  corporation. 
Held,  that  the  defendant  herein  was  estopped  to  question  the  corporate 
capacity  of  the  opposite  party  in  that  action,  and  that  the  instruction 
was  properly  refused.    State  v.  Kidd,  64, 

EVIDENCE. 
Materialftt. 

1.  Bastardy— sexual  relations  with  other  men.  In  a  bastardy  pro- 
ceeding, evidence  that  the  defendant  had  sexual  intercourse  with 
men  other  than  the  defendant,  but  not  at  the  time  the  child  was 
begotten,  is  immaterial  to  the  main  issue,  and  is  not  admissible  for 
the  purpose  of  impeaching  the  complaint,  when  no  foundation  has 
been  laid.    State  v.  Johnson,  1. 

2.  Sale— rescission  for  fraud.  In  an  action  to  rescind  a  sale  and 
recover  the  goods,  on  the  alleged  ground  that  the  purchasers  pro- 
cured them  by  false  representations  as  to  their  financial  condition, 
and  not  upon  the  ground  that  they  fraudulently  concealed  from  the 
agent,  who  make  the  sale,  knowledge  of  their  actual  condition,  held, 
that  a  question  to  such  agent,  as  a  witness,  as  to  what  effect  it  would 
have  had  upon  the  sale  if  the  purchasers  had  told  him  of  their  indebt- 
edness, was  properly  ruled  out  as  being  immaterial  to  the  issue* 
Franklin  Sugar  Ref,  Co.  9.  Collier  et  al.,  69. 
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3.  Belief— conclusions.  Where  in  an  action  to  recover  for  the 
support  of  a  child,  the  jury  were  instructed  that  the  father  of  the 
child  was  under  legal  obligation  to  support  it,  held,  that  eyidenoe  as 
to  what  the  father's  expectations  were  in  regard  to  supporting  the 
child  was  immaterial.    Dutton  v.  Seevers,  30£. 

Eelevanoy. 

4.  Burglary — schedule  time  of  trains.  Where,  in  a  prosecution  for 
burglary,  it  became  material  to  show  the  times  of  the  arrival  and 
departure  of  trains  at  a  certain  time  and  place,  held,  that  it  was 
competent  to  show  the  schedule  of  time  for  the  trains  at  the  time  and 
place  in  question,  without  showing  that  they  actually  arrived  and 
departed  on  that  time.    Stale  v.  Oadbois,  26. 

5.  Secondary— when  admissible.  Where  a  certain  chattel  mortgage, 
which  was  in  the  defendant's  possession,  was  material  as  evidence 
for  the  plaintiff,  and  the  defendant  and  his  counsel  had  been  served 
with  notice  to  produce  it  on  the  trial,  which  they  failed  to  do,  and,  in 
response  to  the  question  of  the  court,  what  answer  he  had  to  make  to 
the  notice,  defendant's  counsel  replied,  ''Not  any,"  held,  that  there 
was  no  error  in  admitting  the  official  record  of  the  mortgage,  when 
offered  by  the  plaintiff.    State  v.  Chase,  S8. 

6.  Opinion — leading  questions.  On  the  trial  of  an  indictment  for 
forgery  in  altering  certain  special  findings  in  a  civil  action,  in  which 
the  defendant  herein  was  plaintiff,  the  clerk  of  the  court  having 
testified  that  he  kept  the  findings  behind  a  pile  of  blanks  in  a 
particular  case,  was  asked:  "Gould  anyone  see  them  there,  on  look- 
ing at  the  case,  without  reaching  around  behind  the  blanks?"  held, 
that  the  question  called  for  a  fact,  and  not  for  an  opinion,  and  that 
it  was  not  objectionable  as  leading.    State  v.  Kidd,  54. 

7.  Murder — res  gestcs.  On  a  trial  for  murder,  the  testimony  of  a 
policeman,  who  arrived  at  the  scene  of  the  homicide  after  it  had  been 
committed,  as  to  what  an  eyewitness  thereof  said  about  it  in  the 
presence  of  the  defendant,  was  admisible  for  the  state,  there  being 
no  evidence  that  the  defendant  was  not  in  a  condition  to  hear,  or  did 
not  hear,  what  was  said.    State  v.  Crafton,  109. 

8.    conduct  and  relations  of  parties.    In  such  case, 

evidence  that,  some  days  before  the  murder,  the  defendant  introduced 
the  deceased  to  the  witness  as  his  wife,  and  rented  a  room  for  their 
use,  under  a  false  name,  and  that  the  witness  saw  the  deceased  in 
bed  with  another  man,  and  that  the  defendant  was  disrobed  in  the 
same  room,  was  material  to  show  the  relations  of  the  parties.    Id. 

9.    conduct  of  defendant.    In  such  a  case,  evidence 

that,  prior  to  the  killing,  the  defendant  slapped  the  decedent  on  the 
ear,  and  looked  cross,  was  admissible  to  show  the  relations  of  the 
parties  4nd  their  feelings  toward  each  other.    Id. 
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10.  Bailronds — injury  to  stock — declarations  of  agents.  In  an  action 
to  recover  for  the  negligent  killing  of  a  colt  by  a  railroad  company, 
the  admission  in  evidence  of  statement  made  by  the  defendant's 
section  boss  and  station  agent  in  regard  to  the  colt,  which  were  not 
part  of  the  res  gestcs,  nor  shown  to  be  authorized  by  the  employment 
of  the  persons  who  made  them,  is  erroneous.  Wall  v,  Des  M,  ^  N, 
W.  Ry  Co.,  19S, 

11.  Personal  if^ry — horse  frightened  by  dog— reputation  of  dog. 
In  an  action  for  damages  sustained  through  the  frightening  of  a  horse 
by  a  dog,  evidence  of  the  general  reputation  of  the  dog  as  being 
vicious  and  dangerous,  is  competent  as  tending  to  raise  an  inference 
that  the  owner  had  knowledge  of  his  vicious  propensities.  Cameron 
f>,  Bryan,  B14. 

12.    efHdenee  of  previous  habits— pleading — variance. 

It  being  alleged  in  the  petition  that  the  dog  was  in  the  habit  of 
attacking,  biting,  chasing  and  frightening  teams,  held,  that  evidence 
that  the  dog  was  habitually  frightening  teams  by  chasing,  barking, 
biting,  or  in  any  other  way,  was  admissible,  although  the  traits 
proven  were  not  just  the  same  as  those  averred  in  the  petition;  and 
the  right  of  the  plaintiff  to  recover  in  such  case  is  not  affected  by  the 
fact  that  the  evidence  fails  to  show  that  the  dog  has  before  committed 
the  same  act  of  which  the  plaintiff  complains.    Id, 

13.  Judgment  in  another  action.  In  an  action  to  recover  for  the 
support  of  a  minor  child.  The  plaintiff's  petition  alleged  that  a 
divorce  had  been  obtained  by  the  child's  mother  from  the  defendant, 
and  the  latter  in  his  answer  admitted  the  divorce,  and  set  up  the 
provisions  of  the  decree  as  a  defense.  In  his  reply  the  plaintiff 
denied  the  decedent's  knowledge  of  the  terms  of  the  decree.  The 
court  having  instructed  the  jury  that  the  decree  would  not  bar  the 
plaintiff's  right  to  recover,  but  that  it  might  be  considered  in  deter- 
mining the  question  whether  the  deceased  expected  compensation  for 
the  services  rendered,  held,  that  the  admission  of  the  decree  in  evi- 
dence, and  of  testimony  tending  to  show  that  the  deceased  had 
actual  knowledge  of  its  provisions^  was  not  erroneous.  Dutton  v, 
Seevers,  S0£, 

14.  Negligence — location  of  accident.  In  an  action  to  recover  for 
a  personal  injury  to  a  brakeman  upon  a  railroad,  it  is  proper  to  locate 
the  place  of  the  injury  by  the  testimony  of  the  brakeman  that  the 
coupling  was  made  "in  the  yards  of  the  defendant."  Horan  v,  C,  8t. 
P.,M.4'  0.  Ry  Co.,  S$8. 

15.  Conclusions.  The  testimony  of  the  brakeman  in  such  case 
that  the  cause  of  his  hand  getting  caught  was  "by  the  defect  being  in 
the  road,  and  slipping  off  the  tie,"  is  not  objectionable  as  the  state- 
ment of  a  conclusion.    Id, 
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16.  Description  ofpoHUon  occupied  by  witness.  In  snoh  case  it  was 
proper  to  permit  the  brakeman  to  describe  to  the  jury  the  position  he 
would  haye  ooonpied  if  he  had  used  the  stick  in  making  the  coupling. 
Id. 

17.  Master  and  servant-^^Mdisclosed  intention  of  employer.  Evi- 
dence of  the  intention  of  the  condactor  of  the  freight  train,  in  snoh  a 
ease,  as  to  whether  the  deceased  should  oncoaple  the  oar  in  question, 
and  what  he  proposed  to  haye  dene  in  relation  to  such  oar,  uncom- 
munioated  to  the  deceased,  is  not  admissible.  Lowe  v.  C,  8t.  P.,  M. 
4r  0.  Ry  Co.,  4B0. 

18.  Approval  of  bonds—evidence  of  care.  In  an  action  against  the 
clerk  of  the  district  court  for  negligently  approving  an  insufficient 
administrator's  bond,  evidence  of  inquiries,  made  by  the  clerk,  of 
business  men  in  the  community  and  of  information  received,  before 
approving  the  bond,  as  to  the  extent  and  value  of  the  estate  of  the 
deceased,  and  of  the  financial  standing  of  the  firm  of  which  he  was  a 
member  when  he  died,  is  admissible  for  the  purpose  of  showing  the 
degree  of  care  and  diligence  exercised.  M<»rshall  Held  ^  Co.  v.  Wal- 
lace, 597. 

*19.  Bond  of  administrator— approval— liahiliiy  of  clerk.  But  evi- 
dence of  the  manner  in  which  the  administrator  and  his  sureties  lived 
subsequent  to  the  approval  of  the  bond  is  not  relevant.    Id. 

20.  Contracts— rebuttal.  Where  in  an  action  to  recover  the  cost  of 
one  half  of  a  party  wall,  the  defendant  pleaded  an  oral  agreement  on 
the  part  of  the  plaintiff  to  permit  the  defendant  to  use  said  wall  with- 
out charge,  and  offered  evidence  thereof  on  the  trial,  held,  that  proof 
offered  by  the  plaintiff  in  rebuttal,  of  a  written  agreement  to  arbi- 
trate the  question  of  the  proportion  of  the  cost  of  said  wall  that 
should  be  paid  by  either  party,  made  after  the  alleged  oral  agree- 
ment, and  signed  by  both  parties,  was  erroneously  excluded.  Marcus 
V.  Dohany,  668. 

Ck>MPBTEKOT. 

21.  Testimony  by  attorney.  Where  on  the  trial  of  an  indictment 
for  forgery  in  altering  certain  special  findings  in  a  civil  action,  it  had 
been  shown  that  the  findings  had  been  in  the  office  of  the  defendant's 
attorney  for  a  time,  and  that  the  defendant  was  there  a  part  of  that 
time,  and  had  the  findings  in  his  hands  one  or  more  times,  keld,  that 
a  question  to  his  attorney  as  to  whether,  during  that  time,  he  had 
been  in  the  habit  of  watching  what  the  defendant  did,  was  neither 
incompetent  nor  immaterial.    State  v.  Kidd,  64. 

22.    Error  without  prejudice.     The  defendant's  attorney 

having  testified  that  the  defendant  was  in  full  view  the  second  time 
he  was  in  his  office,  he  was  asked:  "Did  he  make  those  erasures,  or 
any  of  them,  during  that  time— the  second  timef"  held,  that  tho 
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question  called  for  a  faet  and  not  an  opinion,  and  that  it  was  error  to 
sustain  an  objection  to  it,  made  by  the  state,  on  the  ground  of  incom- 
petency and  immateriality;  but  that  the  error  was  without  prejudice 
to  the  defendant,  as  the  witness  was  afterward  permitted  to  state  all 
that  the  question  called  for.    Id. 

23.  Ftivileged  cammunieaiionB— attorney  and  client.  Upon  the  trial 
of  an  indictment  for  forgery  in  altering  the  special  findings  in  a  ciyil 
action,  it  appeared  that  the  defendant  had  sent  to  his  attorney  in  a 
ciyil  case  a  copy  of  the  findings  for  a  proper  purpose:  that  he  after- 
ward wrote  to  such  attorney,  requesting  him  to  return  the  copy  to 
him,  to  be  shown  to  another  person  named;  that  the  copy  was 
returned  accordingly,  and  that  it  was  afterward  sent  back  to  the 
attorney,  altered  to  correspond  with  the  alterations  in  the  original; 
and  the  attorney  was  required  to  testify  to  these  matters,  and  to  pro- 
duce the  documents,  against  his  protest  and  the  objection  of  the 
defendant  that  they  were  privileged  communications.  Held,  that 
there  being  nothing  in  the  defendant's  letter  of  a  confidential  nature, 
it  was  not  a  privileged  communication;  that  the  special  findings  were 
part  of  the  public  records,  and  that,  therefore,  a  true  copy  of  them 
was  not  a  privileged  communication;  and  that,  while  the  altered 
copy  might  be  regarded  as  a  confidential  communication,  it  was  not 
privileged,  since  the  evident  intent  thereof  was  to  deceive,  not  only 
the  attorney,  but  the  court  also,  and  the  rule  is  that  professional  com- 
munications are  not  privileged,  when  they  are  for  an  unlawful  pur- 
pose, having  for  their  object  the  commission  of  a  crime.    Id. 

24.  Opinions.  Questions  as  to  a  witness'  physical,  mental  and 
nervous  condition  at  the  time  of  a  stated  business  transaction  are  not 
objectionable  as  calling  for  an  opinion.  (ySrien  v.  C,  M.  j-  St.  P. 
Ky  Co.,  644. 

25.  Testimony  of  experts — instruction  to  Jury.  There  having  been 
introduced  the  testimony  of  two  veterinary  surgeons,  as  experts,  one 
of  whom  had  had  sixteen  years  of  practice,  and  the  other  less  than 
one,  held,  that  a  general  instruction  to  the  jury  that,  this  kind  of  evi- 
dence is  competent  and  should  be  given  such  weight  as  in  their 
judgment  it  was  entitled  to  receive,  was  not  objectionable  as  taking 
from  the  jury  the  right  to  determine  the  weight  to  be  given  such  evi- 
dence.   Powell  V.  Chittick,  513. 

26.  Transactions  with  party  deceased— form  of  objection.  In  an 
action  brought  by  a  banking  company  upon  a  promissory  note  to 
which,  it  was  alleged,  the  defendant's  name  had  been  signed,  under 
his  direction  and  authority,  by  his  wife,  since  deceased,  held,  that  a 
witness  who  was  the  owner  of  said  bank,  transacted  all  the  business 
touching  the  execution  of  said  note,  and  who  is  interested  in  the 
result  of  said  action  was  not  competent  to  testify  as  to  the  circum- 
stances that  led  to  the  making  of  said  note,  why  the  maker  wanted 
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the  money,  when  it  would  be  paid,  and  the  sonroe  from  which  it  was 
expected  to  procure  money  for  payment.  Whether  an  objection  to 
such  evidence  as  "Incompetent  and  immaterial"  is  sufficient  to  raise 
the  question  of  the  right  of  the  witness  to  testify  as  to  personal  trans- 
actions with  one  deceased,  qucere.    Campbell  Bating  Co,  v.  Cole,  211. 

27.  Ante  mortem  deelaratUms — conclusions.  In  an  action  by  an 
administrator  to  recoTcr  for  the  support  of  a  minor  child  maintained 
by  his  decedent,  held,  that  evidence  as  to  the  expectations  of  the 
decedent  as  to  the  matter  of  compensation,  and  his  belijef  and  conclu- 
sions in  relation  to  the  same,  was  inadmissible.  Dutton  v.  Seevers,  SOS^ 

Peoop. 

28.  Contracts  in  writing — subsequent  change  by  parol  agreement. 
Where,  in  an  action  upon  a  written  contract  of  subscription  of  stock, 
the  plaintiff  alleged,  that  said  agreement  was  subsequently  changed 
by  writing  thereon  the  word  ''donation,"  held,  that  the  admission  of 
parol  evidence  to  show  the  agreement  of  the  parties,  whereby  said 
subscription  was  changed  to  a  donation,  was  not  in  violation  of  the 
rule  excluding  parol  evidence  to  vary  or  contradict  a  written  contract. 
Lake  Manawa  Ry  Co.  v.  Squire,  576. 

29.  Evidence  of  contemporaneous  parol  agreement.  Evidence  that 
at  the  time  such  an  order  was  delivered  to  an  agent  of  the  vendor  it 
was  orally  agreed  that  the  order  should  be  sent  to  his  principal  for 
approval  and  acceptance,  is  not  incompetent  as  tending  to  contradict 
a  written  contract.    Machine  Co.  v.  Richardson,  625. 

30.  Railroad  ticket — mutilation  of  contract — testimony  of  agent — 
evidence.  At  the  time  of  the  plaintiff's  ejection  from  the  train  in  1891 
he  held  a  ticket  purchased  in  1890,  which  he  claimed  was,  according 
to  its  terms,  good  for  passage  until  1899,  but  at  the  time  of  its  pro- 
duction in  evidence  on  the  trial  it  was  impossible  to  determine,  from 
inspection,  the  date  to  which  it  run,  because  of  its  mutilated  condi- 
tion. Held,  that  the  ticket  agent,  of  whom  the  ticket  in  question  was 
purchased,  should  have  been  permitted  to  testify  as  to  the  limit  he 
was  permitted  to  sell  tickets  on  at  the  time  of  the  purchase.  Dooley 
V.  B.,  C.  R.  4r  N.  Ry  Co.,  460. 

Burden  op  pboop. 

31.  Attachment — intervention— pleading.  A  petition  of  interven- 
tion in  an  action  by  attachment,  wherein  certain  personal  property 
had  been  seized,  alleged  that  at  the  date  of  the  levy,  and  at  the  time 
of  filing  of  said  petition,  the  intervener  was  the  owner  of  the  property, 
and  that  he  acquired  such  ownership  by  purchase  from  time  to  time 
of  the  attachment  defendant,  and  the  same  were  in  his  possession  at 
the  time  of  the  levy  of  the  attachment.  The  attachment  plaintiff,  for 
answer  to  said  petition  of  intervention,  denied  that  the  intervener 
was  on  the  day  when  he  filed  his  petition  the  owner  of  the  property, 
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or  entitled  to  its  possession.  Held,  that  the  bnrden  was  upon  the 
intervenor  to  prove  that  he  was  the  owner  of  the  property  at  the  date 
of  filing  his  petition.    Lagomarcino  v.  Quattrochi,  197, 

32.  License — buildings  erected  on  lands  of  another.  No  right  being 
reserved  in  said  original  deed  to  erect  buildings  on  the  conveyed 
premises  for  use  in  connection  with  the  mining  thereof,  held,  that  the 
burden  was  upon  the  defendant  to  show  that  the  privilege  to  erect 
houses  on  said  lands  was  necessary  to  the  right  to  work  the  mine,  and 
that,  in  the  absence  of  such  evidence,  the  title  to  a  permanent  dwell- 
ing on  said  premises,  voluntarily  erected  by  the  defendant,  should  be 
quieted  in  the  plaintiff.    Bonson  v.  Jones,  380. 

Proof  of  particular  issues. 

33.  Liquor  nuisance — if^unction.  Evidence  that  persons  in  the 
habit  of  drinking  intoxicating  liquonr  frequented  the  defendant's 
premises,  that  people  were  seen  there  intoxicated,  that  the  place  had 
the  reputation  of  being  a  saloon,  and  that  its  general  appearance,  and 
the  odor  therefrom,  indicated  to  passers-by  that  intoxicating  liquors 
were  sold  there,  held,  sufficient  to  support  a  finding  that  the  defendant 
was  engaged  in  the  illegal  sale  of  intoxicating  liquors,  although  there 
was  no  direct  evidence  that  the  defendant  sold  intoxicating  liquor, 
and  the  defendant  testified  that  the  liquor  drank  upon  the  premises 
was  brought  there  by  others.    Nichols  v.  Thomas,  394. 

34.  Injury  to  brdkeman — contributory  negligence.  The  conductor  of 
the  train,  on  which  the  plaintiff's  intestate  was  employed  as  brake- 
man,  had  received  a  telegram  before  reaching  the  station  where  the 
accident  in  question  occurred,  to  set  out  the  car  uncoupled  by  the 
deceased,  and,  after  reading  the  same,  said  to  the  brakeman,  "we 
will  set  out  that  head  stock  car.''  It  was  not  the  special  duty  of  any 
particular  member  of  the  train  crew  to  place  cars  on  the  side  track, 
but  upon  the  arrival  of  the  train  at  the  station  the  conductor  and  two  of 
the  brakemen  proceeded  to  unload  freight,  and  the  deceased,  without 
special  orders,  proceeded  with  the  engineer  to  set  out  the  car  in  ques- 
tion, that  car  with  five  others  being  uncoupled  from  the  train  for  that 
purpose.  After  the  switch  had  been  thrown,  and  the  signal  given  to 
back,  but  while  the  cars  were  moving  slowly,  the  deceased  went 
between  the  cars  to  uncouple  the  stock  oar.  He  might  have  un- 
coupled the  car  before  he  threw  the  switch,  or  after  they  had  passed 
upon  the  side  track,  and  in  either  case  the  cars  would  not  have  been 
moving,  but  that  was  not  the  usual  way  of  doing,  and  would  have 
required  more  time;  and,  under  the  rules  of  the  company,  there  was 
but  nine  minutes'  time,  after  the  arrival  of  the  train  at  the  station,  in 
which  to  unload  freight,  set  out  the  stock  car  on  the  side  track,  return 
with  the  engine  to  the  main  track,  and  side  track  the  train,  so  as 
to  leave  the  main  track  clear  for  the  passenger  train.    Held,  that  the 
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finding  of  the  jury,  that  the  deceased  was  not  goUty  of  negligence 
contributing  to  his  injuries  was  supported  by  the  evidence.  Lowe  v, 
C,  8t,  P.,  M.  4-  0.  B'y  Co,,  4B0, 

35.  Title  to  real  estate — resulting  trust.  Where,  upon  an  attach- 
ment of  real  estate  as  the  property  of  the  husband,  the  wife  inter- 
yened,  claiming  that  the  property  was  purchased  by  her  husband' as 
her  agent,  and  with  her  money,  and  that  his  conveyance  of  the  same 
to  her  after  the  attachment,  was  in  pursuance  of  an  agreement  made 
by  him  when  she  first  discovered  that  the  property  had  been  taken  in  his 
name,  and  the  wife's  testimony  was  confirmed  by  that  of  the  husband, 
but  it  appeared  that  some  of  the  tax  receipts  were  issued  to  the  hus- 
band, that  several  witnesses  had  heard  of  the  husband  and  wife  speak 
of  the  property  belonging  to  the  former,  that  the  husband  contracted 
for  the  property  about  ten  months  before  his  marriage,  made  a  lease 
of  the  property  and  received  the  rent,  and  executed  a  mortgage,  on  a 
portion  thereof,  on  which  the  wife  joined  to  release  her  right  of  dower; 
that  some  of  the  statements  of  the  wife,  on  the  trial,  were  contradic- 
tory, and  that  she  admitted  having  testified  in  a  case  tried  in  Kansas 
that  she  did  not  know  that  she  owned  any  property  in  this  state,  held, 
that  the  wife's  claim  of  title  was  not  supported  by  the  evidence. 
Melntosh  v,  Lee,  488, 

36.  Murder — sufficiency  of  evidence  to  support  verdict.  The  defend- 
ant resided  on  a  farm  with  his  uncle,  who,  on  the  day  of  the  murder, 
had  left  home  early  in  the  morning,  leaving  his  wife  and  daughter,  a 
girl  of  ten  years,  and  the  defendant  on  the  farm.  From  a  confession 
made  by  the  defendant  to  the  reporter  of  a  newspaper,  it  appeared 
that,  after  his  uncle's  departure,  the  defendant  was  scolded  by  his 
aunt  for  allowing  the  cattle  to  get  into  a  neighbor's  field,  at  which  he 
became  angry,  and  went  to  town  and  purchased  a  revolver.  At  the 
dinner  table  his  aunt  again  scolded  him  for  neglecting  the  cattle,  and 
they  quarreled  for  some  minutes.  After  dinner,  his » aunt  having 
begun  again  to  scold  him,  the  defendant  took  a  padlock  from  his 
pocket,  which  he  had  picked  up  in  the  yard,  struck  his  aunt  twice 
with  it  on  the  head,  knocking  her  down,  and  then  shot  her.  After- 
ward the  little  girl,  for  the  murder  of  whom  the  defendant  was 
indicted,  came  running  in  from  the  bam,  and,  as  she  passed  through 
the  door  the  defendant  struck  her  on  the  head  with  the  padlock, 
knocked  her  down,  and  then  shot  her  in  the  forehead.  Having 
placed  the  bodies  on  the  bed,  the  defendant  took  a  satchel,  with 
clothing,  locked  the  house,  harnessed  a  team  to  a  buggy,  and  drove 
away.  The  defendant  claimed  that  he  purchased  the  revolver  to 
practice  with,  and  at  the  time  had  no  intention  of  shooting  any  one, 
and  that  he  had  not  felt  any  improper  desires  towards  his  aunt  nor 
his  cousin.  The  confession  contained  many  statements  shown  to  be 
false,  and  it  was  uncertain  how  much  of  it  was  true,  but  the  defend- 
ant admitted  the  unlawful  killing  of  his  cousin  upon  the  trial,  and, 
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taking  the  eonf ession  with  other  evidence  in  the  case,  the  jnry  were 
warranted  in  finding  the  facts  substantially  as  above  stated.  Beld, 
that  a  verdict  of  murder  in  the  first  degree  was  supported  by  the 
evidence. 

Error  without  frxjudioe. 

37.  Leading  questions.  The  allowance  of  leading  questions  and 
the  admission,  in  evidence,  of  the  conclusions  of  a  witness  are  not 
grounds  for  the  reversal  of  a  cause,  where  it  appears  that  in  the  sub- 
sequent course  of  the  trial  every  fact  and  circumstance  connected 
with  the  subject  of  the  witness'  testimony  were  given  in  detail. 
Mucci  V,  Houghton,  608, 

38.  Error  cured  by  instructions  to  jury.  The  admission  of  immate- 
rial evidence  will  be  deemed  without  prejudice  where,  under  the 
instructions  of  the  court,  such  evidence  is  excluded  from  the  consid- 
eration of  the  jury.    Miller  v.  III.  Cent.  J^y  Co.,  667. 

39.  Error  cured  by  instruction  to  jury.  When  testimony,  erro- 
neously admitted  is  taken  from  the  jury  by  a  proper  instruction,  the 
error  is  cured,  and  is  no  ground  for  a  reversal.  State  v.  Crafton, 
109. 

40.  Facts  admitted.  Where  in  an  action  to  recover  for  the  support 
of  a  child,  the  defendant  admitted  in  his  answer  that  he  was  able  to 
maintain  the  child,  held^  that  the  exclusion  of  evidence  as  to  the 
defendant's  financial  ability  was  without  prejudice.  Button  v.  See- 
vers,  SOB, 

41.  Testimony  not  responsive.  The  admission  of  testimony  which 
is  not  responsive  to  questions  asked  a  witness  will  not  be  deemed 
prejudicial  when  the  facts  testified  to  are  relevant  and  have  been 
previously  given  in  evidence  in  answer  to  proper  questions.  Horan 
V.  C,  8t.  P.,  M.  f  0,  Ey  Co.,  $28. 

42.  Testimony  of  experts-'^actice.  Where  it  was  sought  to  intro- 
duce the  testimony  of  experts  before  proof  of  the  facts  upon  which 
such  testimony  was  based,  though  such  proof  was  afterward  made, 
held,  that  the  exclusion  was  without  prejudice  where  it  appeared  that 
the  expert  was  afterward  called,  and  testified  as  such  upon  every 
question  involved  in  the  case.    Mucci  v.  Houghton,  608. 

EXECUTION. 

EZSMPTIONS. 

1.  Personal  earnings  of  artist— value  of  materials  used.  The  per> 
sonal  earnings  of  an  artist  for  painting  pictures  are  exempt  from 
execution  under  section  3074  of  the  Code.  A  judgment  of  the  dis- 
trict court  holding  such  earnings  exempt  will  not  be  disturbed  upon 
appeal  because  the  amount  thereby  secured  to  the  debtor  includes  a 
nominal  sum  for  the  cost  of  materials.    Millington  v.  Laurer,  S$S. 
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2.  Assignment — rights  of  assignee.  Under  an  assignment  of  the 
personal  earnings  of  a  debtor,  made  within  ninety  days  from  the  time 
the  services  were  rendered^  the  rights  of  the  debtor  nnder  the  statute, 
exempting  such  claim  from  execution  or  attachment,  passes  to  the 
assignee,  although  the  latter  be  a  nonresident  of  the  state.     Id. 

3. right  of  set-off.    Such  a  claim  is  not  subject  in 

the  hands  of  the  assignee  to  a  set-off  for  the  amount  of  a  judgment 
existing  against  the  assignor  at  the  time  the  assignment  was  made. 
Id. 

Salb. 

4.  Deed — right  to  possession— priority  of  liens.  Where  a  judgment 
has  been  enforced,  by  supplemental  proceedings,  against  the  equita- 
ble interest  of  the  judgment  debtor  in  real  estate,  and  a  deed 
acquired,  the  grantee  thereunder  will  be  entitled  to  the  possession  of 
said  property  as  against  the  owner  of  a  senior  judgment,  under  which 
supplemental  proceedings  were  commenced  before  those  by  said 
grantee,  but  never  prosecuted  to  a  final  decree.  And  while  the  title 
under  said  sheriff's  deed  will  be  subject  to  the  lien  of  the  latter  judg- 
ment, it  is  absolute  as  against  a  judgment  senior  to  that  under  which 
said  deed  was  acquired,  but  under  which  supplemental  proceedings 
were  commenced  subsequent  to  those  by  said  grantee,  or,  if  prior  in 
point  of  time,  were  dismissed  without  a  hearing,  thus  divesting  such 
judgment  of  the  lien  thereby  acquired.     Boggs  v.  Douglas,  250, 

Bedemption. 

5.  Full  payment  required.  The  payment  to  the  clerk  of  the  court 
of  a  sum  less  than  the  amount  paid  by  the  holder  of  a  sheriff's  certifi- 
cate, with  interest  and  costs,  will  not  be  effectual  as  a  redemption, 
by  the  owner  of  premises,  from  a  sale  thereof  under  execution.    Id. 

6.  Attachment— lien — equitable  interest  in  real  estate — supplemental 
proceedings — erroneous  description — effect.  Where  the  levy  of  an 
attachment  upon  real  estate,  previously  conveyed  by  the  attachment 
debtor  in  fraud  of  creditors,  was  followed  by  supplemental  proceed- 
ings for  the  enforcement  of  the  attachment  lien,  in  which  the  petition 
by  mistake  described  the  property  as  in  township  seventy-three, 
instead  of  township  seventy-two,  the  correct  description,  and  this 
error  was  carried  into  the  decree  in  such  proceeding,  which  was 
intended  to  set  aside  said  conveyance  for  fraud,  and  a  sale  was  had 
thereunder  to  satisfy  the  judgment  in  the  attachment  proceeding, 
held,  that  the  purchaser  at  said  sale  acquired  no  title  to  said  property, 
nor  any  right  to  redeem  from  an  execution  sale  thereof  under  a  senior 
judgment,  and  that  he  was  not  entitled  to  have  the  error  in  said 
decree  corrected  in  a  court  of  equity,  and  the  sale  thereunder  made 
effective  as  against  a  judgment  creditor  of  said  fraudulent  grantor, 
who  had  redeemed  from  the  sale  under  said  senior  judgment  by  pay- 
ment of  the  necessary  amount  into  court.    Id, 
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EXTRADITION.    See  Criminal  Law,  44. 

FENCES. 

In  partition. 

Kind  of  fence — agreement  eansirued.  Where  the  owners  and  ooco- 
pants  of  adjoining  farms  agreed  to  erect  and  maintain  each  a  certain 
part  of  a  division  fence,  and  one  of  them  kept  hogs  and  the  other  did 
not^  and,  without  any  agreement  as  to  the  kind  of  fence  to  be  main- 
tained, they  each  built  and  for  sixteen  years  maintained  a  hog-tight 
rail  fence,  held,  that  no  obligation  arose  therefrom  to  maintain  a  hog- 
tight  fence,  but  it  was  the  right  of  the  one  who  did  not  keep  hogs, 
when  his  part  of  the  fence  required  renewing,  to  replace  it,  without 
previous  agreement,  but  with  notice  to  the  other  party,  with  a  fence 
which  was  not  hog-tight,  provided  it  was  a  lawful  fence,  as  prescribed 
by  statute,  and  that  for  depredations  committed  by  the  hogs  of  the 
other  party,  which  came  upon  his  land  through  such  lawful  fence,  he 
was  entitled  to  recover.    Panther  v.  Trauman,  101, 

FORGERY.    See  Criminal  Law,  28,  29. 

FORMER  ADJUDICATION. 

As  TO  WHAT  MATTERS  OONOLUSIVI. 

1.  Action  for  possession  of  real  estate— statute  of  limitations,  A 
decree  quieting  the  title  to  land  in  the  plaintiff,  in  an  action  brought 
to  obtain  such  relief,  and  forever  barring  and  estopping  the  defend- 
ant therein  from  thereafter  claiming  title  thereto,  but  containing  no 
provision  as  to  the  possession  of  the  property,  will  estop  such  defend- 
ant from  setting  up  the  statute  of  limitations  against  said  plaintiff  in 
an  action  subsequently  commenced  by  the  latter  for  the  possession 
of  said  property.     Hintrager  v.  Smith,  £70. 

2.  Questions  not  in  issue — special  verdict — estoppel.  Where,  in  an 
action  against  R.,  S.  and  others  as  copartners,  the  jury  found  special^ 
that  a  partnership  existed  between  all  of  the  defendants,  save  8.,  but 
that  he  was  liable  to  creditors  because  of  having  allowed  his  name  to 
be  used  as  a  member  of  the  firm,  held,  that  the  fact  of  the  partner- 
ship not  being  in  issue  in  such  action,  and  judgment  having  been 
rendered  therein  against  all  of  the  defendants,  without  fixing  the 
order  of  their  liability,  R.  was  not  estopped  thereby  from  subse- 
quently maintaining  an  action  against  S.  for  contribution  on  account 
of  the  debts  of  said  partnership.    Bunnel  v.  Smith,  636, 

3.  Application  of  rule  to  second  appeal.  This  action  was  originally 
begun  to  enjoin  the  railroad  commissioners  from  establishing  and 
promulgating  joint  rates  for  the  plaintiff,  in  connection  with  other 
railroad  companies,  for  the  shipment  of  cars  over  such  roads,  on  the 
ground  that  the  statutes  authorizing  the  commissioners  to  establish 
and  promulgate  such  joint  rates  were  in  conflict  with  various  provi- 
sions of  the  constitution  of  the  United  States  and  that  of  the  state  of 
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Iowa.  Upon  a  motion  to  diBSolye  the  temporary  injanotion  issued 
in  the  ease,  the  legal  effect  of  which  was  the  same  as  a  demurrer  to 
the  petition,  the  constitutionality  of  the  statutes  involved  was  fully 
considered  and  affirmed  on  a  former  appeal  to  this  court.  The  cause 
having  been  remanded,  the  plaintiff  amended  its  petition  by  averring 
that,  since  the  former  hearing,  the  commissioners  had  fixed  such 
joint  rates,  ordered  that  they  take  effect  on  a  certain  day,  and  that 
such  order  was  without  authority  of  law,  and  in  excess  of  the  powers 
of  the  commission,  and  that  the  statutes  authorizing  it  were  void, 
"and  in  conflict  with  various  provisions  of  the  constitution  of  the 
United  States  and  that  of  the  state  of  Iowa,  for  the  reasons  hereto- 
fore fully  set  forth,"  and  each  and  all  of  the  reasons  so  referred  to 
were  found  in  the  petition  passed  upon  on  the  first  appeaL  Held^ 
upon  appeal  from  an  order  sustaining  a  demurrer  to  the  petition  as 
thus  amended,  that  the  demurrer  raised  no  question  not  raised  and 
decided  on  the  former  appeal,  and,  particularly,  that  it  did  not  raise 
any  question  as  to  the  reasonableness  of  the  rates  fixed  by  the  com- 
missioners, and  that,  therefore,  the  questions  raised  could  not  be 
reconsidered,  the  rule  being  well  settled  in  this  state  that  when  a 
question  involved  in  a  cause  has  once  been  adjudicated  in  this  court, 
it  becomes  the  law  of  that  case,  as  between  the  parties,  and  will  not  be 
reconsidered  upon  a  subsequent  appeal  of  the  same  cause.  S.,  C  J2. 
fN,SyCo.v.Dey,lS. 

FRAUD. 

Intention. 

8aU— rescission  far  fraitd — evidence.  The  fact  that  an  insolvent 
orders  goods  on  credit  is  not  fraudulent,  unless  coupled  with  an 
intent  not  to  pay  fot  them,  or  unless  the  natural  and  probable,  if  not 
necessary,  result  of  his  act  is  to  defraud  the  seller.  And  in  this 
action  to  rescind  a  sale  of  sugar,  and  to  recover  the  goods,  upon  the 
ground  of  fraudulent  representations,  where  the  evidence  showed 
that  the  buyers  were  much  in  debt  at  the  time,  but  failed  to  show 
that  they  were  insolvent,  or  that  the  purchase  was  made  with  any 
fraudulent  intent,  or  by  means  of  fraudulent  representations,  except 
the  statement  that  they  were  now  through  with  their  canning  business 
and  would  thereafter  have  plenty  of  money,  and  discount  their  bills 
promptly,  held,  that  the  court  properly  directed  a  verdict  for  the 
defendant.    Franklin  Sugar  Bef,  Co.  v.  Collier  ei  aL,  69. 

EviDKNOE.    See  Sales,  2. 

FRAUDULENT  CONVEYANCES. 

What  constitutks. 

1.  Withholding  chattel  mortgage  from  record— fraud.  The  mere 
failure  to  file  a  chattel  mortgage  for  record  will  not  render  snoh 
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mortgage  fraudulent  as  against  sabseqnent  oreditors,  in  the  absence 
of  any  agreement  or  nnderstanding  between  the  mortgagor  and  mort- 
gagee that  the  same  should  be  so  withheld  for  the  purpose  of  enabling 
the  mortgagor  to  obtain  further  credit.    Mull  4'  Sana  v.  Dooley,  Sit, 

2.  Intent  to  prevent  seizure  under  execution — consideration,  A  trans- 
fer of  personal  property  in  eonsideration  of  the  assumption  by  the 
grantee  of  a  mortgage  thereon,  and  of  the  satisfaction  of  an  indebt- 
edness due  said  grantee  from  the  grantor,  but  with  the  mutual  pur- 
pose to  prevent  the  seizure  and  sale  of  said  property  under  execution 
on  a  judgment  held  by  another  creditor  against  the  grantor,  is  not 
invalid  in  the  absence  of  any  intent  to  defraud.  Ooodenaw  v.  Friatt, 
601. 

GABNI8HMENT. 

LlABILITT  OF  OARKISHn. 

1.  Upon  default.  Where  a  garnishee  pays  no  attention  to  the  pro- 
cess served  upon  him,  and  obstinately  places  himself  in  a  situation 
where  he  may  suffer  loss,  he  can  not  for  such  reason  escape  liability 
in  the  garnishment  proceeding.     Citizens'  State  Bank  v.  Fuel  Co,,  618, 

2.  May  exceed  liability  to  defendant.  Where  a  garnishee  holds 
property  of  the  defendant  under  a  fraudulent  conveyance,  the  extent 
of  his  liability  is  not  measured  by  the  rights  of  the  defendant  against 
the  garnishee.    Id. 

8.  Fraudulent  conveyance— possession  as  agent—surrender  of  proper- 
ty to  principal.  The  jury  having  found  specially  that  the  garnishee 
knew  when  he  took  possession  of  the  property  in  question  under  the 
mortgage,  and  when  he  sold  it,  that  the  mortgage  was  executed  and 
accepted  with  intent  to  hinder,  delay  or  defraud  creditors,  held,  that 
he  could  not  escape  liability  by  paying  the  proceeds  of  the  property 
over  to  one  of  the  parties  to  the  fraudulent  transaction  on  the  claim 
that  he  acted  as  her  agent  only.    Id. 

Priobtft  of  liens. 

4.  Mortgage  on  income  and  profits  of  mine,  A  mortgage  upon  the 
"income,  issues  and  profits''  of  a  coal  mine  includes  accounts  due  the 
mine  owner  for  coal  sold  from  such  mine,  and  is  valid  as  against  a 
garnishment  of  such  accounts  by  a  judgment  creditor  of  the  proprietor 
of  the  mine.    Funk  v.  Mercantile  Trust  Co,,  i64, 

5.    foreclosure — merger.    The  priority  of  the  lien  of  such 

mortgage  would  not  be  lost  as  to  such  accounts  by  the  foreclosure  of 
the  mortgage,  where  the  decree  is  made  as  broad  as  the  mortgage  and 
authorized  the  mortgagee  to  subject  to  the  payment  thereof  the  income 
and  issues  of  the  business  of  the  mortgagor.     Id, 

6.  Landlord's  lien — sale  of  property  under  agreement.  Where  prop- 
erty subject  to  a  landlord's  lien  and  also  to  chattel  mortgages,  held  by 
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the  landlord,  was  sold  at  public  auction  under  an  agreement  between 
the  landlord  and  his  lessee  that  the  proceeds  of  such  sale  should  be 
received  by  the  landlord,  and  applied  to  the  payment  of  the  rent  due 
and  of  the  mortgage  indebtedness,  held,  that  the  right  of  the  landlord 
to  money  due  for  property  purchased  at  such  sale  was  superior  to  that 
of  a  judgment  creditor  of  the  lessee  under  a  garnishment  of  a  pur- 
chaser subsequent  to  said  agreement.    Bergman  v.  Ouihrie,  290, 

HIGHWAYS. 

Proceedings  to  establish. 

1.  Estahlishmeni — appeal  fnnn  decision  of  hoard  of  supervisors— 
notice — substituted  service.  Under  section  959  of  the  Code,  providing 
that,  in  appeals  to  the  district  court  from  the  decision  of  the  board  of 
supervisors  establishing  a  highway,  ''notice  shall  be  served  on  the 
four  persons  first  named  in  the  petition  for  the  highway,''  personal 
service  is  required;  and  where  notice  of  appeal  was  personally  served 
upon  three  of  such  persons,  and  the  fourth  not  being  found,  a  copy  of 
the  notice  was  left  at  his  usual  place  of  residence  with  a  member  of 
his  family  over  fourteen  years  of  age,  held,  that  the  appeal  was  prop- 
erly dismissed,  although  the  person  so  served  learned  of  the  notice, 
and  appeared  in  court  for  the  purpose  of  objecting  to  the  sufficiency 
of  the  service.    Ellis  v.  Carpenter,  6B1, 

2.    rightto  withdraw  appeal.    The  plaintiff's  appeal 

having  been  dismissed,  held,  that  the  defendants,  who  had  also 
appealed  from  the  decison  of  the  board,  were  properly  permitted  to 
withdraw  their  appeal.     Id. 

Use  of. 

8.  TiMrning  to  left  in  violation  of  statute — collision — negligence. 
Although  section  1000  of  the  code  provides  that  persons  meeting  each 
other  on  public  highways  shall  give  one  half  of  the  same  by  turning  to 
the  right,  and  that  persons  violating  such  provision  shall  be  liable  for 
all  damages  resulting  therefrom,  and  shall  also  be  liable  to  a  fine, 
upon  the  prosecution  of  the  person  wronged,  yet  the  fact  that  one  who 
is  traveling  on  horseback,  in  the  nighttime,  turns  to  the  left,  when  he 
hears  another  approaching  with  a  vehicle,  is  not  conclusive  evidence 
of  negligence  on  his  part,  so  as  to  preclude  a  recovery  for  his  horse, 
when  killed  by  a  collision  with  the  vehicle.    Riepe  v.  Elting,  82. 

4.  Turning  to  left — collision — negligence — evidence  to  support  verdict. 
The  plaintiff's  two  sons  were  riding  the  plaintiff's  horses  toward  the 
west,  upon  a  public  highway,  in  the  nighttime,  when  they  heard  the 
defendant  approaching  them  rapidly  from  the  west  with  a  vehicle, 
but  could  not  see  him  on  account  of  the  darkness.  There  was  a  space 
of  about  ten  feet  between  the  traveled  part  of  the  road  and  the  fence 
on  the  north,  and  one  of  the  boys,  who  was  riding  a  light  bay  horse, 
turned  to  the  right  into  this  space,  while  the  other  boy,  who  was  riding 
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a  black  horse,  tamed  to  the  left,  so  that  he  was  abont  ten  feet  sooth 
of  the  traveled  track  when  his  horse  was  strock  and  killed  by  the  shaft 
of  the  defendant's  yehiole,  the  defendant  having  tamed  to  his  own 
right  when  meeting  the  boys.  In  an  action  by  the  plaintiff  to  reeover 
the  yalae  of  the  horse,  held,  that,  in  view  of  all  the  oircnmstanees,  the 
court  properly  submitted  to  the  jury  the  question  of  the  defendant's 
negligence,  and  that  of  the  contributory  negligence  of  the  boy  who 
rode  the  horse,  and  that  a  verdict  for  the  plaintiff  would  not  be  set 
aside  on  appeal,  as  being  unsupported  by  the  evidence.  Bothbock 
and  Qranoeb,  JJ.,  dissenting.    Id. 

See  Criminal  Law,  2,  3. 

HOMESTEAD. 

BiQHTB  OF  HUSBAND  AND  WDX 

1.  Property  purchased  by  husl>and  taken  In  wife^s  name— irust$— evi- 
dence. Where,  upon  a  sale  of  a  homestead,  purchased  by  a  husband 
with  his  own  money,  the  wife  refused  to  join  in  the  conveyance 
thereof  unless  the  deed  for  property  to  be  purchased  with  the  proceeds 
of  said  sale  was  made  to  her,  and  the  husband  consented  to  have  the 
deed  so  made,  upon  being  advised  that  if  the  property  was  to  be  occu- 
pied as  a  homestead  neither  he  nor  his  wife  could  alone  dispose  of,  or 
incumber  the  same,  and  thereafter  the  wife  procured  a  divorce  from 
her  husband,  and  occupied  the  property  thus  conveyed  to  her  with  a 
second  husband  and  her  children,  held,  that  the  evidence  was  insuffi- 
cient to  establish  a  trust  as  to  said  property  for  the  benefit  of  the  hus- 
band and  his  children.    Rogers  v,  McFarland,  286. 

See  Estates  of  Decedents,  4,  5;  Mortgages  of  Beal  Estate,  4. 

Abandonment. 

2.  Removal  from  state  with  intention  to  return — evidence.  Where  the 
owner  of  a  homestead  left  it  to  go  to  a  distant  state  for  the  benefit  of 
his  health,  and  to  visit  his  children,  taking  with  him  only  his  ordinary 
wearing  apparel,  and  leaving  his  household  goods  upon  the  premises, 
with  the  intention  of  returning  thereto,  and  during  his  absence  fre- 
quently expressed  himself  as  intending  to  return,  but  after  about  three 
years  he  voted  at  an  election  in  the  state  to  which  he  had  gone,  and 
about  a  year  thereafter  he  directed  his  household  goods  to  be  sold  at 
public  auction,  held,  that  the  premises  retained  their  homestead  char- 
acter, at  least  until  the  time  that  the  owner  voted  in  the  state  to 
which  he  had  gone.    Benbow  v.  Bower,  494 

3.  Removal  from  state  with  intention  to  return.  After  her  occupancy 
of  the  homestead  for  nearly  six  years,  the  wife,  being  in  ill  health, 
and  unable  to  attend  to  the  duties  of  the  farm,  she  and  her  husband 
by  the  subsequent  marriage,  sold  their  household  goods,  leased  the 
farm  for  two  years,  with  the  intention  of  returning  at  the  end  of  that 
time  and  again  ocoupyiug  tb9  homesteadi  an4  w^iit  tQ  ano^e?  ^tate, 
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where  the  wife  died  in  less  than  a  year,  and  none  of  the  family 
returned  to  again  occupy  the  homestead.  Held,  that  the  homestead 
was  not  abandoned,  and  that  the  title  thereto  descended  to  the  wife's 
children.    Zwich  v.  Johns,  550. 

4.    execution  sale — estoppel.    The  fact  that  the  defendant 

purchased  the  premises  at  execution  sale  upon  the  faith  of  said  lease 
of  the  land,  and  the  removal  of  the  family  to  another  state,  and  in 
ignorance  of  any  claim  of  a  homestead  right  therein,  held,  oot  to  op- 
erate as  an  estoppel  against  the  plaintiffs  claim,  as  guardian  for  the 
minor  children  of  the  wife,  to  have  his  title  to  said  property  quieted  as 
against  the  defendant.    Id. 

LiBNB. 

5.  Judgment— Uen--durationscXe  pending  suspension  of  Uen,  By 
the  expiration  of  ten  years  a  judgment,  held  by  the  defendants  against 
the  owner  of  a  homestead,  ceased  to  be  a  lien  while  said  premises 
still  retained  their  homestead  character,  and  such  lien  was  not 
revived  by  levy  until  after  the  homestead  right  became  forfeited,  and 
the  property  had  been  sold  by  the  owner.  Held,  that  the  grantee  was 
entitled  to  hold  the  property  free  from  the  lien  of  the  judgment.  Ben- 
how  V,  Bower,  494. 

INDICTMENT.    See  Criminal  Law. 

INJUNCTION.    See  Equity;  Intoxicating  Liquors. 

INSTRUCTIONS  TO  JURY. 

Refusal  to  instbtjot. 

1.  When  properly  refused—  ohjeeUons  too  late.  Alleged  error  in  giv- 
ing an  instruction  can  not  be  considered  in  thiS' court,  where  no 
objection  was  made  to  it  when  given,  and  the  giving  of  it  has  not 
been  assigned  as  error.  And  it  is  not  error  to  refuse  instmctioni 
asked,  when,  so  far  as  they  are  correct  and  applicable,  they  are  sub- 
stantially embraced  in  the  charge  given.    Biepe  v.  Biting,  8B. 

2.  Substance  embodied  in  court* s  charge.  The  refusal  of  the  district 
court,  upon  request,  to  give  instructions  to  the  jury  embodying  cor^ 
rect  propositions  of  law,  and  applicable  to  the  case,  is  not  erroneous 
where  such  instructions  are  substantially  embodied  in  the  charge  of 
the  court.    State  v.  Mclntyre,  149. 

8.  Trial  upon  indictment  for  murder — law  as  to  pardons.  Upon  the 
trial  of  an  indictment  for  murder  in  the  first  degree  the  accused  is  not 
entitled  to  have  the  jury  instructed  in  regard  to  the  law  of  pardons 
applicable  to  persons  convicted  of  such  offense.    State  v,  Dooley,  684. 

CONSTBXTED. 

4.  Whole  charge  to  be  considered.  Where,  in  a  criminal  prosecu- 
tion,  the  intent  to  defraud  was  an  essential  element  of  the  crime 
charged,  and  the  court  so  instructed  the  jury  in  one  paragraph  of  tht 
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charge,  it  was  not  error  to  omit  this  element  of  the  crime  in  subse- 
qnent  paragraphs,  when  the  whole  charge,  taken  together,  clearly  and 
correctly  defined  the  crime.    State  v.  Chase,  S8. 

5.  Manslaughter  hy  minar—eapacity  to  oommit  erime.  The  defend- 
ant was  foond  gailty  of  manslaughter  npon  evidence  which  showed 
thaty  when  he  was  only  thirteen  years  of  age,  he  willfully,  but  with- 
out anger  or  malice,  threw  a  playmate,  a  boy  ten  years  of  age,  into 
the  water,  so  that  he  was  drowned.  The  court,  on  its  own  motion, 
gave  the  following  instruction:  "In  determining  the  guilt  or  inno- 
cence of  the  defendant,  you  may  consider  his  age,  and  all  facts  and 
circumstances  which  are  in  evidence  or  arise  from  the  evidence." 
No  other  instructions  were  asked  or  given.  Held,  that  the  verdict 
could  not  be  set  aside  on  appeal  on  the  ground  that  the  instruction 
given  was  insufficient  to  present  to  the  jury  the  question  whether  or 
not  the  defendant,  at  his  age,  possessed  sufficient  capacity  to  render 
him  criminally  liable  for  the  homicide.    State  v.  MilhoUand,  5. 

6.  Sale  of  horse—action  on  express  warranty.  In  an  action  ui>on  an 
express  warranty  in  the  sale  of  a  horse,  an  instruction  that  "if  no 
representations  were  made  at  the  time  of  sale,  but  the  plaintiffs  looked 
him  (the  horse)  over,  and  took  him  upon  their  own  judgment,  without 
asking  anything  about  the  horse,  then  they  can  not  recover  in  this 
action,  and  your  verdict  will  be  for  the  defendant,"  is  approved. 
Douglass  f  Hemingway  v.  Moses,  40. 

7.  Elements  of  negligence — contradictory  instrttctions.  In  an  action 
to  recover  for  a  personal  injury,  after  the  court  had,  in  one  instruc- 
tion, taken  from  the  jury  certain  elements  of  negligence  as  charged  in 
the  petition,  it  was  error,  in  other  instructions,  to  tell  the  jury  that 
the  plaintiff  could  recover  if  she  showed  that  the  death  of  her  intes- 
tate was  the  result  of  one  or  more  of  the  acts  of  negligence  charged 
in  the  petition.    Banning  v.  C,  E,  I.  ^  P.  Ey  Co.,  74. 

8.  Instr%tction  without  evidence — comparative  negligence  An  instruc- 
tion intended  to  cover  a  case  where  the  defendant  is  negligent  after 
being  aware  of  the  negligence  of  the  injured  party,  was  erroneous, 
because  there  was  no  evidence  on  which  to  base  it,  and  because  it 
was  so  worded  as  to  lead  the  jury  into  an  inquiry  as  to  the  compara- 
tive negligence  of  the  defendant  and  the  deceased;  the  doctrine  of 
comparative  negligence  not  being  recognized  in  this  state.    Id. 

9.  Witnesses — credibility.  The  district  court  being  asked  to  in- 
struct the  jury  that  if  they  found  that  any  witness  in  the  case  had 
knowingly  sworn  falsely  in  relation  to  any  material  matter  or  state- 
ment, then  they  might  disregard  the  entire  evidence  of  such  witness, 
gave  such  instruction  with  the  addition,  "But  you  are  not  bound  to 
do  so  if  you  still  believe  it  worthy  of  credit."  Held,  that  the  ad- 
ditional words  did  not  change  the  legal  effect  of  the  instruction 
asked.    State  v.  Baker,  188^ 
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10.  Questions  not  in  dispute.  The  facts  alleged  in  the  petition  as 
constituting  negligence  being  admitted  by  the  defendant  in  its 
answer,  and  the  onlj  issne  being  whether  the  colt  in  question  was  in 
fact  killed  by  the  defendant,  held,  that  the  submission  to  the  jury  of 
the  question  whether  the  defendant  was  negligent  in  the  operation  of 
its  trains  was  erroneous.     Wall  v,  Des  M.  4'  N,  W.ByCo.,  193, 

11.  Testimony  of  experts.  There  having  been  introduced  the  testi* 
mony  of  two  yeterinary  surgeons,  as  experts,  one  of  whom  had  had 
sixteen  years  of  practice,  and  the  other  less  than  one,  held,  that  a 
general  instruction  to  the  jury  that,  this  kind  of  evidence  is  compe* 
tent  and  should  be  given  such  weight  as  in  their  judgment  it  was 
entitled  to  receive,  was  not  objectionable  as  taking  from  the  jury  the 
right  to  determine  the  weight  to  be  given  such  evidence.  PoweU  v. 
Chittiek,  61$. 

12.  Warranty^-hreaeh — evidence.  Where  in  an  action  for  damages 
for  a  breach  of  the  warranty  implied  by  law  in  the  sale  of  a  threshing 
machine,  the  defendant's  answer  was  a  general  denial  of  the  allega- 
tions of  the  petition,  except  as  to  the  fact  of  the  sale,  and  the  evi- 
dence showed  an  express  warranty  in  writing  by  the  vendor  relating 
to  the  same  subject  and  obligations  as  would  be  included  in  the 
implied  warranty,  but  conditioned  upon  notice  being  given  the  vendor 
of  any  defects  within  one  week  after  the  machine  was  put  in  opera- 
tion, held,  that  an  instruction  withdrawing  said  express  warranty 
from  the  consideration  of  the  jury  was  erroneous,  and  was  prejudicial 
to  the  defendant.    Bucy  v.  Pitts  Agricultural  Works,  464. 

13.  Criminal  trial — reference  to  indictment.  An  instruction  in  such 
case  that  before  the  defendant  could  be  convicted  "of  the  crime 
charged  in  the  indictment"  the  state  must  prove  certain  facts  specified 
beyond  a  reasonable  doubt,  is  not  objectionable  as  referring  the  jury 
to  the  indictment  for  information  in  regard  to  the  offense  charged* 
State  V.  Dooley,  684. 

INSUEANCE  (FIRE) 

Proofs  op  ix)ss. 

1.  Waiver — authority  of  agent.  Where  an  agent,  specially  em- 
ployed by  an  insurance  company  to  adjust  one  of  two  losses ,  resulting 
from  the  same  fire,  but  under  policies  upon  different  property,  having 
adjusted  the  loss  with  reference  to  which  he  was  employed,  made  an 
agreement  with  the  owner  of  the  property  that  proofs  of  loss  under 
the  other  policy  need  not  be  made,  and  that  the  claim  should  abide 
the  result  of  an  arbitration  agreed  upon  with  other  companies  having 
policies  upon  the  same  property,  held,  that,  in  the  absence  of  knowl- 
edge by  the  insured  of  the  limitation  upon  the  agent's  authority,  the 
insurance  company  was  bound  by  the  asrent's  aigreement  waiving 
proofs  of  loss.    Slater  v.  Capital  Ins.  Co.,  6£h^ 
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2.  Authority  of  agent— Anstruetiona  to  Jury,  An  instrootion  in  such 
case  that,  the  authority  given  the  agent  to  settle  one  of  said  losses 
might  be  considered  by  the  Jury  as  a  circnmstanoe  to  show  the  rela- 
tion existing  between  the  insorance  company  and  said  agent,  and 
in  determining  whether  said  agent  was  authorized  to  adjust  and  set- 
tle the  other  loss  sustained  by  the  plaintiff,  was  not  erroneous.    Id, 

AonON  ON  POLIOT. 

3.  BepresentatUmB  of  insured—evidence,  A  policy  of  insurance 
against  fire  provided  that  if  the  building  insured  ''stands  on  leased 
ground,  or  if  the  title  be  less  than  fee  simple  in  the  insured,  it  must 
be  so  represented  to  said  company,  and  so  expressed  in  the  written 
portion  of  the  policy;  otherwise,  said  policy  shall  be  void."  The 
policy  contained  no  representation  whatever  as  to  the  title  of  the 
insured.  JTeld,  that,  notwithstanding  the  provisions  of  section  2, 
chapter  211,  of  Acts  of  the  Eighteenth  General  Assembly,  that,  unless 
a  copy  of  the  representations  of  the  insured,  which  are  made  a  part 
of  the  contract  of  insurance,  is  attached  to  such  policy,  or  indorsed 
thereon,  the  insurer  shall  be  precluded  from  pleading  or  proving  such 
representations,  or  any  part  thereof,  or  the  falsity  thereof,  in  an 
action  upon  such  policy,  evidence  that  the  insured  property  stood 
upon  leased  ground  is  admissible  on  behalf  of  the  insurer  to  show  a 
concealment  of  the  extent  of  the  title  of  the  insured,  and  to  defeat  a 
recovery  upon  the  policy  under  the  above  provision.  MacUfmon  f 
Co,  V.  Mut,  Fire  Ins,  Co,,  170. 

mSUBANCE  (lilPB). 

POUOY. 

C<msirwitiofn-~dMXh  of  henefieiary—4nterest  of  heirs.  A  policy  of 
life  insurance  was,  by  its  terms,  payable  to  a  beneficiary  named 
therein,  or  to  her  "legal  representatives,''  upon  the  death  of  the 
insured;  or,  if  the  beneficiary  was  not  then  living,  to  her  children,  or 
to  their  children.  The  only  child  of  the  beneficiary  died,  leaving  two 
children;  and  thereafter,  but  before  the  death  of  the  insured,  the 
beneficiary  died.  Held,  that,  upon  the  death  of  the  insured,  the 
insurance  did  not  become  a  part  of  the  assets  of  the  estate  of  the 
beneficiary,  but  passed  to  the  grandchildren  by  the  law  of  descent. 
In  re  Estate  of  Conrad,  396. 

INTOXICATING  UQUOES. 

Illegal  8ALB. 

1.  Sales  hy  druggist  and  physician — evidence  of  good  faith.  On  the 
trial  of  a  druggist,  who  was  also  a  physician,  on  a  charge  of  selling 
intoxicating  liquors  contrary  to  law,  the  court  instructed  that  the 
good  faith  of  the  defendant  was  a  material  fact  in  his  defense,  but 
sustained  objections  to  questions  asked  the  defendant,  as  a  witness, 
whether  sales  to  two  certain  persons  were  made  by  him  as  a  physician 
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in  good  faith.  Heldf  that  this  was  error,  but  that  it  was  without 
prejudice,  in  view  of  the  fact  that  the  defendant  had  several  times 
emphatically  testified  that  all  sales  made  by  him  were  made  as  a 
physician,  in  good  faith.    State  v.  Field,  S4. 

2.    good  fait?k-4nsiruction  to  Jury.    In  such  case,  the  court 

instructed  the  jury,  that  if  it  found  that  the  liquor  was  sold  and  dis- 
pensed by  the  defendant  in  good  faith,  as  a  physician,  to  j^atients 
actually  sick  and  under  his  treatment,  to  acquit.  Held,  that  the 
instruction  was  in  accord  with  section  2,  chapter  35,  of  Acts  of  the 
Twenty-third  General  Assembly,  and  that  to  have  so  modified  it  as  to 
justify  sales  to  patients  whom  the  defendant  in  good  faith  believed  to 
be  actually  sick,  would  not  have  been  warranted  by  the  law.    Id, 

3.  Nuisance — it^junetion — extent  of  lien  for  eo$t$.  Where,  in  an 
action  to  enjoin  the  sale  of  intoxicating  liquors  contrary  to  law  upon 
certain  premises,  it  appeared  that  the  liquors  were  kept  in  a  room  in 
a  cellar  of  the  dwelling  house  occupied  by  the  defendants,  who  were 
husband  and  wife,  but  no  right  of  homestead  was  claimed,  held,  that 
a  lien  for  the  costs  of  such  proceeding  should  have  been  decreed 
against  the  entire  premises,  and  not  simply  against  the  room  in  which 
the  liquors  were  kept.    Cameron  v.  Chninder,  298, 

4. evidence.    Evidence  that  persons  in  the  habit  of 

drinking  intoxicating  liquors  frequented  the  defendant's  premises, 
that  people  were  seen  there  intoxicated,  that  the  place  had  the  repu- 
tation of  being  a  saloon,  and  that  its  general  appearance,  and  the 
odor  therefrom,  indicated  to  passers-by  that  intoxicating  liquors  were 
sold  there,  held,  sufficient  to  support  a  finding  that  the  defendant  was 
engaged  in  the  illegal  sale  of  intoxicating  liquors,  although  there  was 
no  direct  evidence  that  the  defendant  sold  intoxicating  liquor,  and 
the  defendant  testified  that  the  liquor  drank  upon  the  premises  was 
brought  there  by  others.    l^hoU  v,  Thamae,  S94, 

iNJxmonoN. 

5.  Violation  hy  tenant — contempt,  A  tenant  can  not  be  charged 
with  contempt  for  the  violation  of  an  injunction  of  which  he  has  no 
knowledge,  restraining  the  owner  of  premises  alone  from  the  main- 
tenance of  a  nuisance  by  the  illegal  sale  of  intoxicating  liquors  there- 
on.   Newcomer  v.  Tucker,  486, 

6.  Violation  of  ii\junction — contempt — action  to  make  fine  a  lien  on 
real  estate — parties.  Where  an  action  to  enjoin  a  liquor  nuisance  was 
was  properly  brought  in  the  name  of  a  citizen  of  the  county,  such 
citizen  may  maintain  an  fiction  to  make  a  fine,  imposed  for  the  viola- 
tion of  the  injunction  issued  in  the  former  action,  a  lien  upon  the  real 
estate,  where  such  nuisance  was  maintained  with  the  consent  of  the 
owner.     Cameron  v.  Kapinos,  661. 
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7. .    Under  the  provisions  of  section  12, 

ehapter  66,  of  Acts  of  the  Twenty-first  (General  Assembly,  making  all 
fines  and  costs  assessed,  or  jndgments  rendered,  of  any  kind,  against 
any  person  for  any  violation  of  an  injunction  against  the  use  of  prem- 
ises for  the  unlawful  sale  of  intoxicating  liquors,  a  lien  upon  premises 
used  for  such  purpose,  with  the  knowledge  of  the  owner  thereof  or  his 
agent,  held,  that  a  fine  imposed  in  a  contempt  proceeding  for  the  vio- 
lation of  an  injunction,  together  with  the  costs  of  such  proceeding, 
were  enforcible  against  premises  used  for  such  purpose  by  the  agent 
of  the  owner,  and  with  her  knowledge,  though  she  was  not  a  party  to 
the  contempt  proceeding.    Id, 

Seizure  under  search  warrant. 

8.  Meplevin,  Replevin  will  not  lie  to  recover  the  possession  of 
intoxicating  liquors  taken  by  a  sheriflP,  and  held  by  him,  by  virtue  of 
a  search  warrant  duly  issued  in  pursuance  of  the  police  regulations  of 
the  state.    Brewing  Co.  v,  Artnsirong,  673. 

Collection  of  costs  and  tines.    See  paragraphs  3,  6. 

JUDGMENTS. 

Collateral  attack. 

1.  Jurisdiction — original  notice — defective  service,  A  Judgment  is 
not  subject  to  collateral  attack  because  of  the  defective  service  of  the 
original  notice,  where  the  judgment  recites  that  the  defendant  had 
due  and  legal  service  of  the  pendency  of  the  action.  JSoteh  v.  Hum- 
holdt  College,  480. 

2.  Filing  petition — record.  Notwithstanding  the  provision  of  sec- 
tion 200  of  the  Code,  that  no  pleading  shall  be  considered  filed  until 
a  memorandum  of  the  date  of  filing  has  been  entered  on  the  appear- 
ance docket,  a  judgment  rendered  in  a  cause  without  such  entry  hav- 
ing been  made  is  not  void,  and  is  not  subject  to  collateral  attack  on 
such  ground.    Ih. 

3.  Collection — titU  to  proceeds — evidence.  The  defendant,  as  guar- 
rantor  of  certain  bonds,  with  interest  coupons  attached,  having  pros- 
ecuted an  action  thereon  to  judgment  in  the  name  of  the  plaintiff 
herein,  and  collected  the  same,  claimed  that  three  of  said  coupons 
were  never  assigned  to  the  plaintiff,  and  that  so  much  of  said  judg- 
ment as  represented  the  amount  of  such  coupons  belonged  to  him. 
Heldf  that  the  defendant's  claim  was  not  an  attack  upon  the  judg- 
ment, which  could  only  be  made  in  a  direct  proceeding  in  the  same 
tribunal  where  the  judgment  was  rendered,  and  that  in  an  action  to 
recover  the  amount  of  such  coupons  the  defendant  was  entitled  to 
show  that  he  was  the  owner  thereof.    Tate  v.  Congar,  £4$, 
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Lien. 

4.  Duration— sals  pending  suepenHon  of  lien.  By  the  expiration  of 
ten  years  a  judgment,  held  by  the  defendants  against  the  owner  of  a 
homestead,  eeased  to  be  a  lien  while  said  premises  still  retained 
their  homestead  character,  and  such  lien  was  not  revived  by  levy 
until  after  the  homestead  right  became  forfeited,  and  the  property 
had  been  sold  by  the  owner.  Eeld,  that  the  grantee  was  entitled  to 
hold  the  property  free  from  the  lien  of  the  judgment.  Benbow  v. 
Bowers,  494. 

See  equity,  2. 

PBIORITT  of  LIEK8. 

5.  Satiafaetion— record— estoppel.  Where  a  judgment  was  per- 
mitted to  appear  satisfied  of  record^  by  a  sale  of  real  estate  under 
execution,  for  nearly  a  year,  when  the  sale  and  satisfaction  were  set 
aside,  on  the  ground  that  the  property  sold  was  the  homstead  of  the 
judgment  debtor  and  the  judgment  reinstated  by  order  of  court,  held, 
that  a  mortgage,  which  was  junior  to  said  judgment,  and  purchased 
after  maturity,  but  before  the  satisfaction  of  said  judgment  was  set 
aside,  and  without  notice  of  said  homestead  rights  of  the  judgment 
debtor,  was  entitled  to  priority  ovier  said  judgment.  Head  Bros.  v. 
Neweomb,  7tS. 

6. mistake.  The  priority  of  the  lien  of  the  mort- 
gage in  such  case  would  not  be  affected  by  the  fact  that,  prior  to  the 
purchase  of  the  mortgage,  an  order  of  court  had  been  entered  setting 
aside  the  levy  and  sale  under  said  judgment,  if  proceedings  to  rein- 
state said  judgment  were  not  commenced  until  after  said  purchase. 
Id. 

JURISDICTION. 

Of  OOURTS  IK  PARTIOULAR  0ASI8. 

1.  JusOees'  courts — action  involving  title  to  recti  estate— pleading 
and  practice.  Where  in  an  action  before  a  justice  of  the  peace 
against  a  railroad  company  for  damages  to  growing  timber  from  a 
fire  set  out  by  the  defendant,  the  plaintiff's  petition  alleged  owner- 
ship of  the  land,  held,  that  the  question  of  the  plaintiff's  title  to  said 
real  estate  would  not  be  raised  by  demurrer;  and  if  raised  by  answer, 
the  cause  should  be  transferred  to  the  district  court  for  trial.  Such 
an  issue  presents  no  ground  for  the  dismissal  of  the  case  by  the  jus- 
tice for  want  of  jurisdiction.    Delzell  v.  B.,  C.  B,  f  N.  B'y  Co.,  t08. 

2.  Criminal  law — deposit  of  money  in  lieu  of  appearance  bond— for- 
feiture after  change  of  venue — what  county  entitled  to  money— practice. 
Where  one  charged  with  a  crime  was  bound  over  to  api>ear  at  the 
district  court  of  the  defendant  county,  and  he  deposited  money  with 
the  clerk  in  lieu  of  a  bond,  and,  after  indictment  and  two  trials,  in 
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which  the  jury  fafled  to  agree,  he  took  a  change  of  venue  to  the 
plaintiff  oonnty,  bnt  the  money  was  not  transmitted  with  the  papers 
to  the  plaintiff  county,  and  he  made  default,  held,  that  the  district 
court  of  the  plaintiff  county  alone  had  jurisdiction  to  declare  the 
money  forfeited,  and  that  it  should  have  declared  it  forfeited  to  the 
plaintiff  county  for  the  benefit  of  its  school  fund;  but  that  said  court, 
having  jurisdiction  of  the  subject-matter,  and  having  erroneously 
ordered  the  elerk  of  the  defendant  county  to  pay  the  money  to  the 
treasurer  of  that  county,  the  order  was  binding  until  set  aside  upon 
appeal,  writ  of  error,  certiorari,  or  other  appropriate  proceeding,  and 
that,  after  a  lapse  of  more  than  five  years,  the  plaintiff  county  could 
not  maintain  an  action  against  the  defendant  county  for  the  recovery 
of  the  money.      Warren  Co,,v,  FoUc  Co.,  44. 

3.  Assignment  for  benefit  of  creditors  exceptions  to  report  of  as- 
signee. A  proceeding  to  determine  the  validity  of  objections  to  the 
report  of  an  assignee  for  the  benefit  of  creditors  is  one  at  law.  In  re 
Assignment  of  CadwelCs  Bank,  5SS. 

4.  Arbitration  and  award— construction  of  statute.  Section  3431  of 
the  Code  providing  that  the  statutes  relating  to  arbitration  shall  not 
affect  "the  control  of  the  court  over  the  parties,  the  arbitrators  or 
their  award;  nor  impair  or  affect  any  action  upon  an  award,"  relates 
to  the  jurisdiction  of  the  court  over  common  law  awards,  and  does 
not  entitle  a  party  who  has  secured  an  award  upon  a  statutory  arbi- 
tration, to  abandon  the  statutory  remedies  for  judgment  thereon  and 
sue  upon  it  as  a  common  law  award.     Older  v,  Quinn,  445. 

JUEY. 

QUALIFIOATIOK. 

1.  Previously  formed  Opinion  will  not  disqualify.  The  fact  that  a 
juror  has  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused does  not  necessarily  disqualify  him,  under  section  4405,  subdi- 
vision 11,  of  the  Code,  even  though  some  evidence  would  be  required 
to  remove  it.  The  opinion  that  disqualifies  is  such  an  one  ''as  would 
prevent  him  from  rendering  a  true  verdict  upon  the  evidence  sub- 
mitt^  on  the  trial."    State  v.  Field,  34. 

EZAIONATIOK. 

2.  Upon  trial  of  indictment  for  murder— peremptory  challenge.  In 
view  of  the  provisions  of  section  2,  of  chapter  165,  of  Acts  of  the 
Seventeenth  General  Assembly,  as  amended  by  section  2,  of  chapter 
2,  of  Acts  of  the  Ei^teonth  General  Assembly,  requiring  the  jury 
upon  the  trial  of  an  indictment  for  murder,  if  they  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  to  designate  in  their  verdict 

.  whether  he  shall  be  punished  by  death  or  imprisonment  for  life  in  the 
penitentiary,  the  state  may  properly  be  permitted,  upon  the  impanel- 
ing of  the  jury,  to  inquire  of  the  individual  jurors,  for  the  purpose  of 
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peremptory  cliallenge,  whether  they  have  any  oonscientioas  somplet 
against  the  infliction  of  the  death  penalty.    State  v.  Dooley,  674. 

Misconduct. 

3.  New  trial — discretion  of  court.  Where  in  a  criminal  case  a  new 
trial  was  asked  npon  affidavits  showing  that  two  of  the  witnesses 
for  the  state,  severally,  and  at  dififerent  times,  spoke  to  one  of  the 
jurors  daring  the  intermission  of  the  court,  and  while  the  trial  was 
pending,  eulogizing  the  prosecuting  witness,  and  condemning  the 
defendant;  and  that  the  foreman  of  the  jury,  during  such  an  inter- 
mission, stated  to  a  friend  that  court  had  to  adjourn  to  give  the 
prosecuting  witness  a  rest,  as  the  attorneys  had  worried  him  outra- 
geously; and  that  the  foreman,  when  the  jury  retired  to  consider  its 
verdict,  was  apparently  very  anxious  to  procure  a  verdict  against  the 
defendant ;  and  the  trial  court  refused  a  new  trial  upon  the  case  made, 
held,  that  the  supreme  court  would  not  interfere,  there  being  no  showing 
that  the  juror  encouraged  the  remarks  of  the  witnessef,  or  believed 
what  they  said,  or  that  the  prosecution  was  in  any  way  responsible 
for  the  irregularities  complained  of,  or  that  the  defendant  was  prej- 
udiced thereby.    State  v,  Allen,  49. 

JUSTICES  OF  PEACE.    See  Jurisdiction,  1« 
LANDLORD  AND  TENANT. 
Lease. 

1.  Written  lease  superseded  by  verbal  lease— consideration.  Where  a 
written  lease  of  lands  for  a  term  of  years  was  terminated  by  an  oral 
agreement  of  the  parties,  whereby  the  lessee  paid  the  rent  in  arrears, 
and  agreed  to  vacate,  but  subsequently  a  verbal  lease  was  agreed  to 
upon  new  terms  and  conditions,  and  in  pursuance  thereof  the  lessee 
remained  upon  the  land  at  the  same  rent,  and  the  lessor  in  part  made 
certain  improvements  agreed  to  be  made,  held,  that  the  verbal  lease 
was  not  a  mere  modification  of  the  written  lease,  but  a  new  contract, 
and  that  both  parties  having  by  their  acts  recognized  the  termination 
of  the  written  lease,  and  attempted  a  performance  of  the  verbal  lease, 
it  was  immaterial  whether  there  was  a  new  consideration  for  the  lat- 
ter or  not.    Evans  v.  McKanna,  36$. 

Landlord's  lien. 

2.  Sale  of  lessee^ s  property  by  agreement— garnishment— priority  of 
liens.  Where  property  subject  to  a  landlord's  lien  and  also  to  chattel 
mortgages  held  by  the  landlord,  was  sold  at  public  auction  under  an 
agreement  between  the  landlord  and  his  lessee  that  the  proceeds  of 
such  sale  should  be  received  by  the  landlord,  and  applied  to  the  pay- 
ment of  the  rent  due  and  of  the  mortgage  indebtedness,  held,  that  the 
right  of  the  landlord  to  money  due  for  property  purchased  at  such 
sale  was  superior  to  that  of  a  judgment  creditor  of  the  lessee  under  a 
garnishment  of  a  purchaser  subsequent  to  said  agreement.  Bergman 
V.  Qutkrie,  $90, 
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LIBEL.    See  Criminal  Law,  41. 
LIMITATION  OF  ACTIONS. 
Whsn  statuts  bsgins  to  bxtn. 

1.  Actum  to  recover  retil  estate — absolute  deed  intended  as  mortgage. 
The  statute  of  limitations  against  an.  action  for  the  recovery  of  real 
estate  heldnnder  an  absolute  deed,  but  intended  as  a  mortgage,  begins 
to  run  from  the  date  of  the  last  payment  upon  said  mortgage  by  the 
mortgagor,  and  not  from  the  date  of  the  agreement  imder  which  said 
deed  was  acquired.    Byers  v.  Johnson,  t78. 

Adverse  possession. 

2.  Use  for  ten  years  under  reservation  in  deed.  Ten  years  of  unin- 
terrupted use  and  occupation  of  an  alley  under  a  conveyance,  in 
which  said  alley  was  reserved  as  4nioh  to  the  grantors,  but  across 
which  the  grantee,  during  said  period,  maintained  a  fence,  and  upon 
which  he  paid  the  taxes  and  special  assessments,  is  sufficient  to  con- 
stitute a  title  by  adverse  possession  as  against  an  adjoining  lot  owner, 
who  has  not  claimed  the  right  to  use  said  alley  for  more  than  ten 
years.    Fitemann  v.  Aspelmeier,  179. 

MANDAMUS. 

When  WBiT  WILL  UB. 

FubUc  officers— acts  vjithout  the  scope  of  office.  Mandamus  will  not 
lie  to  compel  the  secretary  of  state  to  supply  a  copy  of  an  alleged 
amendment  to  the  state  constitution,  and  certify  the  same  to  be  a 
part  of  said  constitution,  notwithstanding  the  decision  of  the  supreme 
court  that  such  amendment  was  not  legaUy  adopted.  Harvey  v.  Mo- 
.FtorZond,  70S. 

MASTER  AND  SERVANT. 

Bulbs  disreqabded  bt  hcplotbs.    See  Negligence,  19. 
MECHANICS   LIEN. 

Propebtt  liable  to. 

1.  Owner  not  UalU  beyond  contract  price.    The  claim  of  a  sub 
contractor,  for  materials  furnished  in  the  construction  of  a  building, 
will  not  be  established  as  a  lien  upon  the  premises,  when  it  appears 
that  the  payments  made  by  the  owner  and  the  senior  liens  are  equal 
to  the  amount  of  the  contract  price.     Wichham  Bros.  v.  Monroe,  666. 

NonoE  OF  FiLma. 

2.  Served  upon  owner's  attorney.  An  attorney  intrusted  by  the 
owner  of  premises  with  the  adjustment  of  claims  of  the  contractor 
and  subcontractors,  is  an  agent,  within  the  meaning  of  section  2134 
of  the  Code,  requiring  notice  of  the  filing  of  a  mechanic's  lien  to  be 
served  upon  "the  owner,  his  agent  or  trustee."  Service  upon  such 
agent  is  not  impaired  by  the  fact  that  the  notice  served  is  addressed 
to  the  owner  by  name.     Wiehham  Bros,  v.  Monroe^  666. 
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moetgaqes  of  personal  peopebtt. 

Dbuvkey. 

1.  Agreement  to  execute  mortgage— property  not  specified.  A  debtor 
having  agreed  to  execute  a  chattel  mortgage  to  a  creditor,  and  have 
the  same  recorded,  the  latter  reqaested  a  notary  to  draft  the  mort- 
gage, and  leave  it  with  the  mortgagor.  The  amount  to  be  secured 
was  given  to  the  notary,  but  nothing  was  said  as  to  what  property 
the  mortgage  was  to  cover.  Before  the  mortgage  was  executed  the 
mortgagee  left  for  his  home  in  another  part  of  the  state,  and  the  mort- 
gage remained  in  the  hands  of  the  notary  for  about  three  months, 
when  it  was  handed  to  the  mortgagor,  who  delivered  it  to  the  mort- 
gagee, and  it  was  then  recorded.  Held,  that  there  was  no  delivery 
of  the  mortgage  until  it  was  received  by  the  mortgagee.  Mull  f  Sons 
V.  Dooley,  SIS. 

Validity. 

2.  Description  of  indebtedness  indefinite— frtiud.  An  indefinite 
statement  in  a  chattel  mortgage,  as  to  the  amount  of  the  indebtedness 
intended  to  be  secured  thereby,  when  the  facts  relating  to  the 
indebtedness  are  within  the  knowledge  of  the  parties,  is  not  in  itself 
such  evidence  of  intentional  concealment  as  will  render  the  mortgage 
fraudulent.    Magirl  v.  Magirl,  S4t. 

3. .  A  chattel  mortgage  conditioned  that  the  mort- 
gagor shall  save  and  protect  the  mortgagee  "from  the  payment  of 
any  and  all  debts  which  he  has  obligated  himself  to  pay"  on  the  mort- 
gagor's account,  ''as  surety  in  fact  or  ot-herwise"  for  said  mortgagor, 
is  not  so  indefinite  in  its  description  of  the  indebtedness  as  to  render 
the  mortgage  void  as  to  the  creditors  of  the  mortgagor.    Id. 

4.  As  to  third  parties — defective  acknowledgment^— possession  of 
mortgagee— notice.  A  chattel  mortgage  which  is  defectively  acknowl- 
edged, is  not  for  that  reason  invalid  as  to  third  parties,  where  the 
mortgagee  is  in  actual  possession  of  the  property.  Leggett  f  Myers 
Tobacco  Co.  v.  Collier  et  al.,  144. 

6.  Withholding  from  record— fraud.  The  mere  failure  to  file  a 
chattel  mortgage  for  record  will  not  render  such  mortgage  fraudulent 
as  against  subsequent  creditors,  in  the  absence  of  any  agreement  or 
understanding  between  the  mortgagor  and  mortgagee  that  the  same 
should  be  so  withheld  for  the  purpose  of  enabling  the  mortgagor  to 
obtain  further  credit.    Mull  f  Sons  v.  Dooley,  Stt. 

6.  Contested  in  garnishment  proceeding.  The  remedy  provided  by 
chapter  117  of  Acts  of  the  Twenty-First  General  Assembly,  for  con- 
testing the  amount  due  upon  a  chattel  mortgage,  is  not  exclusive, 
and  a  creditor  who  has  garnished  a  chattel  mortgage  in  possession 
may  attack  the  validity  of  such  mortgage  in  the  garnishment  proceed- 
ing.    Citieens'  State  Bank  v.  Fuel  Co.,  618. 

See  Sales,  2. 
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PbIOBTFT  of  LIXN8. 

7.  Mortgage  on  income  and  profits  of  mine-^amishment.  A  mort- 
gage npon  the  "income,  issues  and  profits''  of  a  eoal  mine  inolndes 
aeooants  due  the  mine  owner  for  ooal  sold  from  saoh  mine,  and  is 
▼alid  as  against  a  garnishment  of  snoh  aoooonts  by  a  judgment 
creditor  of  the  proprietor  of  the  mine.  Funk  v.  Mercantile  Druet  Co,, 
£64. 

8.    foreclosure — merger.    The  priority  of  the  lien  of  saoh 

mortgage  wonld  not  be  lost  as  to  such  acoounts  by  the  foreclosure  of 
the  mortgage,  where  the  decree  is  made  as  broad  as  the  mortgi^, 
and  authorized  the  mortgagee  to  subject  to  the  payment  thereof  the 
income  and  issues  of  the  business  of  the  mortgagor.    Id. 

MOBTGAGES  OF  BEAL  ESTATE. 

Dud  00N8TBXTID  AS  XOBTOAOS. 

1.  Sheriffs  deed—money  loaned  for  redemption— evidence.  A  part 
of  the  sum  necessary  to  redeem  certain  real  estate  from  a  sale  imder 
execution  was  advanced  by  the  defendant  under  a  parol  agreement 
that  he  would  redeem  the  premises  for  the  benefit  of  the  owner,  and 
that,  if  the  same  were  not  redeemed  at  the  end  of  a  year  from  the 
date  of  the  sale,  he  would  take  a  sheriff's  deed  in  his  own  name,  and 
hold  the  property  until  such  time  as  the  owner  should  pay  him  all  the 
money  he  had  ezx>ended,  and  thereupon  his  interest  therein  should 
cease.  The  premises  were  worth  double  the  amount  necessary  to 
redeem,  and,  after  the  defendant  acquired  a  sheriff's  deed,  the  owner 
continued  in  possession  thereof  for  about  five  years,  and  until  the 
day  of  her  death,  making  leases  therefor,  paying  taxes  and  insurance, 
and  collecting  a  part  of  the  rents.  Held,  that  the  evidence  was  suffi- 
cient to  show  that  the  sheriff's  deed  was  taken  by  the  defendant  for 
the  purpose  of  security  only.    Byers  v.  Johnson,  t!8. 

2. statute  of  fi'ouds— practice  in  supreme  court.    The 

The  question  whether  such  an  agreement  is  within  the  statute  of 
frauds,  and,  therefore,  not  enforcible,  not  having  been  raised  in  the 
district  court,  held,  that  it  would  not  be  considered  by  the  supreme 
court.    Id. 

3. limitation  of  actions.    The  statute  of  limitations 

-  against  an  action  for  the  recovery  of  real  estate  held  under  an  abso- 
lute  deed,  but  intended  as  a  mortgage,  begins  to  run  from  the  date 
of  the  last  payment  upon  said  mortgage  by  the  mortgagor,  and  not 
from  the  date  of  the  agreement  under  which  said  deed  was  acquired. 
Id. 

4. wife^s  interest  in  homestead  sufficient  to  support 

agreement,  "The  interest  of  a  wife  in  a  homestead,  the  legal  title  to 
which  is  in  the  husband,  who  has  abandoned  his  wife,  is  such  as  will 
entitle  her  to  protect  the  property  in  the  manner  above  stated.    Id. 


814  Index. 

MORTGAGES  OF  HEAL  ESTATE.    Cantinned. 

Homestead  riqhts. 

5.  Estates  of  deeedents— homestead— widow*  s  elsetUm  <tfUr  mortgage  of 
distributive  share.  Where,  five  years  after  the  death  of  her  husband,  and 
while  continning  to  occupy  the  homestead,  a  widow  executed  a  mort- 
gage  upon  her  undivided  one  third  interest  in  her  husband's  estate, 
and  afterward  executed  another  mortgage  upon  the  same  and  the 
undivided  interest  of  one  of  the  heirs,  which  she,  with  another  heir, 
had  acquired  by  conveyance,  and  thereafter  the  widow  filed  a  peti- 
tion to  have  such  distributive  share  set  apart  to  her,  and  a  decree 
was  entered  according  to  her  prayer,  but  was  subsequently  set  aside 
on  the  petition  of  one  of  the  heirs,  held,  that  she  could  not  thereafter 
make  her  election  to  take  the  homestead,  and  thus  defeat  the  lien  of 
said  mortgages.     Wilcox  v,  Wilcox,  S88. 

Ganobllation. 

6.  Payment  by  third  party— subrogatUm.  Where  a  mortgage  was 
executed  by  a  husband  and  wife  upon  their  homestead  to  secure  their 
joint  indebtedness,  and  upon  its  maturity  the  amount  of  the  mortgage 
debt  was  advanced  by  a  third  party  to  the  husband,  under  an  agree- 
ment that  he  should  purchase  the  note  and  mortgage  for  such  third 
party,  and  have  the  same  properly  assigned  to  her  as  security  for  her 
loan,  but  the  husband  failed,  through  inadvertence,  to  procure  the 
assignment  of  the  papers,  and  upon  payment  to  the  mortgagee  the 
note  and  mortgage  were  marked  canceled,  the  signatures  cut  off,  and 
satisfaction  of  the  mortgage  entered  of  record,  and  the  husband,  upon 
discovering  his  mistake,  offered  to  execute  a  new  mortgage  to  the 
party  who  advanced  the  money,  but  the  wife  refused  to  join  him 
therein,  held,  that  the  party  advancing  the  money  was  entitled  in 
equity  to  have  her  claim  established  as  a  lien  upon  the  mortgaged 
property,  and  to  a  decree  foreclosing  the  same,  with  the  same  effect 
as  if  the  mortgage  had  been  assigned  to  her.   Heuser  v.  Shamum,  SS5. 

Prioritt  liens.    See  Taxation  and  Tax  Titles,  2. 

FOBBOLOSUBB. 

7.  Purchase  of  outstanding  title  by  tenant  in  common— effect.  Where, 
upon  the  foreclosure  of  a  mortgage  against  property  held  in  common, 
the  property  is  bid  in  at  the  foreclosure  sale  by  one  of  the  ootenants, 
he  can  not,  upon  acquiring  a  sheriff's  deed  under  such  sale,  claim 
absolute  title  to  said  property  to  the  exclusion  of  his  cotenants,  but 
will  have  his  interest  therein  increased  merely  to  the  extent  of  the 
amount  necessary  for  the  ootenant  to  redeem  his  undivided  share. 
Moy  V,  Moy,  611. 

MUBDEB.    See  Criminal  Law. 


Index.  815 

negligencb. 

EVIDENOS. 

1.  Bailroads — iftfurff  to  hrakeman.  Although  at  the  time  of  the 
aooident  the  train  was  under  the  orders  of  the  deceased,  the  evidence 
showed  that  the  engineer,  knowing  that  the  deceased  was  between 
the  oars,  without  orders,  and  without  warning,  gave  the  oars  a  ''kick." 
Held,  that  the  defendant's  negligence  was  established.  Lowe  v,  C, 
8t  F,,M,f  0.  Ry  Co.,  420, 

2.  Cleric  of  district  court — approval  of  bonds — evidence  of  care.  In 
an  action  against  the  clerk  of  the  district  court  for  negligently  ap- 
proving an  insufficient  administrator's  bpnd,  evidence  of  inquiries, 
made  by  the  clerk,  of  business  men  in  the  community  and  of  informa- 
tion received,  before  approving  the  bond,  as  to  the  extent  and  value 
of  the  estate  of  the  decased,  and  of  the  financial  standing  of  the  firm 
of  which  he  was  a  member  when  he  died,  is  admissible  for  the  pur- 
pose of  showing  the  degree  of  care  and  diligence  exercised.  Marshall 
Field  f  Co.  V.  Wallace,  597. 

3.  Highways — use  of— turning  to  left— collision — evidence  to  support 
verdict.  The  plaintiff's  two  sons  were  riding  the  plaintiff's  horses 
toward  the  west,  upon  a  public  highway,  in  the  nighttime,  when  they 
heard  the  defendant  approaching  them  rapidly  from  the  west  with  a 
vehicle,  but  could  not  see  him  on  account  of  the  darkness.  There 
was  a  space  of  about  ten  feet  between  the  traveled  part  of  the  road 
and  the  fence  on  the  north,  and  one  of  the  boys,  who  was  riding  a  light 
bay  horse,  turned  to  the  right  into  this  space,  while  the  other  boy,  who 
was  riding  a  black  horse,  turned  to  the  left,  so  that  he  was  about  ten 
feet  south  of  the  traveled  track  when  his  horse  was  struck  aud  killed 
by  the  shaft  of  the  defendant's  vehicle,  the  defendant  having  turned 
to  his  own  right  when  meeting  the  boys.  In  an  action  by  the  plaintiff 
to  recover  the  value  of  the  horse,  held,  that,  in  view  of  all  the  circum- 
stances, the  court  properly  submitted  to  the  jury  the  question  of  the 
defendant's  negligence,  and  that  of  the  contributory  negligence  of 
the  boy  who  rode  the  horse,  and  that  a  verdict  for  the  plaintiff  would 
not  be  set  aside  on  appeal,  as  being  unsupported  by  the  evidence. 
BoTHBOOK  and  Gbanokb,  J  J.,, dissenting.    Biepe  v.  Elting,  8M. 

4. turning  to  left  in  violation  of  statute— collision. 

Although  section  1000  of  the  Code  provides  that  persons  meeting 
each  other  on  public  highways  shall  give  one  half  of  the  same  by 
turning  to  the  right,  and  that  persons  violating  such  provision  shall 
be  liable  for  all  damages  resulting  therefrom,  and  shall  also  be 
liable  to  a  fine,  upon  the  prosecution  of  the  person  wronged,  yet 
the  fact  that  one  who  is  traveling  on  horseback,  in  the  night  time, 
turns  to  the  left,  when  he  hears  another  approaching  with  a  vehicle, 
is  not  conclusive  evidence  of  negligence  on  his  part,  so  as  to  preclude 
a  recovery  for  his  horse,  when  killed  by  a  collision  with  the  yehiole* 
Id. 
See  InstmotionB  to  Jury,  7. 
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GOMPARATIVS  NEGLiaEKOI. 

5.  Bule  not  reeognieed  in  this  stat&^^instruetkm  without  eoidenee. 
In  an  action  to  recover  damages  for  a  personal  injnry,  an  instrootion 
intended  to  cover  a  case  where  the  defendant  is  negligent  after 
being  aware  of  the  negligence  of  the  injured  party,  held  erroneous, 
becaase  there  was  no  evidence  on  which  to  base  it,  and  because  it  was 
so  worded  as  to  lead  the  jury  into  an  inquiry  as  to  the  comparative 
negligence  of  the  defendant  and  the  deceased;  the  doctrine  of  com- 
parative negligence  not  being  recognized  in  this  state.  Btrnning  v, 
C,  B,  L  f  P.  Ry  Co,,  74.    . 

Ck)NTBIBnTORT  NEOUGENOS. 

6.  Bailroadg — injury  to  passengers  riding  on  show  ear.  The  plain- 
tiff's intestate  was  an  employee  of  a  traveling  theatrical  company, 
and  it  was  his  duty,  when  the  company  was  being  transported  from 
place  to  place,  to  ride  in  the  show  car,  owned  by  the  company,  in 
order  to  care  for  the  company's  property  carried  therein.  This  show 
oar,  while  being  transported  by  the  defendant,  was  placed  next  to  the 
engine  in  one  of  its  passenger  train?,  and  the  plaintiff's  intestate, 
while  riding  therein,  was  killed  by  a  collision  of  his  train  with 
another.  In  an  action  for  damages  the  evidence  showed  that  the 
deceased  had  been  riding  in  a  passenger  coach,  but,  some  time  before 
the  collision,  went  forward  to  the  show  car;  that  the  show  ear  was  a 
strong,  well  built  car,  fitted  up  on  purpose  for  the  accommodation  of 
the  employees  whose  duty  it  was  to  remain  there  day  and  night,  and 
care  for  the  scenery  and  other  property  of  the  company,  and  it  did 
not  appear  that  the  defendant's  employees  made  any  objection  to  the 
deceased  riding  in  said  car.  Held,  that  it  was  not,  as  matter  of  law, 
contributory  negligence  for  the  deceased  to  ride  in  the  show  car,  under 
the  circumstances,  but  that  the  question  as  to  his  contributory  negli- 
gence was  properly  submitted  to  the  jury,  and  that  a  verdict  for  the 
plaintiff  on  that  issue  could  not  be  disturbed  on  appeal.  Blake  v.  B., 
C.  B.  f  N.  Ry  Co.,  8. 

7.  Personal  if^ry— proximate  cause.  A  party  can  not  recover  for 
8  personal  injury  sustained  tlirougfa  the  negligence  of  another,  if  his 
own  negligence  has  contributed  to  the  injury,  althou^  the  injury 
might  have  been  avoided,  if  the  party  causing  the  same  had  exercised 
ordinary  care.    Postman  v.  City  ofDecorah,  336. 

8.  Bailroads--4i^fury  at  crossing— duty  to  listen  for  traifis.  When 
one  is  about  to  cross  a  railroad  track,  and  knows  that  there  are 
obstacles  which  may  prevent  his  seeing  an  approaching  train,  and 
there  is  nothing  to  prevent  his  stopping  and  listening,  and  his  atten- 
tion is  in  no  way  diverted  by  surrounding  circumstances  from  listen- 
ing, and  it  appears  that,  if  he  had  listened,  the  injury  which  he 
received  by  a  collision  with  a  moving  car  would  have  been  avoided, 
the  failure  to  listen  constitutes  such  negligence  as  will  defeat  a  recov- 
ery for  the  injury.    Banning  v.  C,  B.  L  f  P.  Bfy  Oo.f  74. 
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9.  In  any  degree  will  defeat  recovery.  In  snoh  case,  it  was  error  to 
instraot  that  the  plaintiff  could  not  recover  if  the  deceased,  by  his 
negligence,  ''snbstantially"  or  "materially"  contributed  to  the  injury; 
the  true  rule  being  that,  if  the  injured  party  contributes  in  any  way, 
or  in  any  degree,  directly  to  the  injury,  there  can  be  no  recovery,    id, 

10.  Personal  injury — rules  of  railroad  company— waiver.  The  plain- 
tiff's intestate,  a  brakeman  on  defendant  railroad,  in  the  performance 
of  his  duty,  stepped  onto  a  railroad  track  between  slowly  moving 
freight  cars,  for  the  purpose  of  uncoupling  them,  when  the  engineer, 
without  orders,  gave  the  cars  a  **kick,"  and  the  plaintiff's  intestate 
was  thrown  under  the  wheels  and  killed.  A  rule  of  the  defendant 
declared  that  "getting  in  between  cars  in  motion  to  uncouple  them" 
was  in  violation  of  duty,  and  was  strictly  prohibited.  Held,  that  evi- 
dence that  it  was  the  custom  of  brakemen  on  the  defendant's  road  to 
go  onto  the  track,  and  between  cars,  when  in  motion,  for  the  purpose 
of  coupling  and  uncoupling  them,  was  properly  admitted  for  the  pur- 
pose of  showing  a  waiver  of  the  above  rule  by  the  defendant,  as 
alleged  by  the  plaintiff,  and  that  such  practice,  being  open  and  notori- 
ous, and  having  existed  for  some  time,  the  defendant's  officers  would 
be  presumed  to  have  notice  of  it.  Lowe  v,  C,  St,  P.,  M,  f  0,  R*y  Co,, 
4t0. 

11.  MoAtet  o/nA  servofnt — undisclosed  intention  of  employer.  Evidence 
of  the  intention  of  the  conductor  of  the  freight  train,  in  such  a  case,  as 
to  whether  the  deceased  should  uncouple  the  car  in  question,  and  what 
he  proposed  to  have  done  in  relation  to  such  car,  uncommunicated  to 
the  deceased,  is  not  admissible.    Id, 

12.  Eailroads — injury  to  brakeman — evidence.  The  conductor  of  the 
train,  on  which  the  plaintiff's  intestate  was  employed  as  brakeman^ 
had  received  a  telegram  before  reaching  the  station  where  the  acci- 
dent in  question  occurred,  to  set  out  the  car  uncoupled  by  the  deceased, 
and,  after  reading  the  same,  said  to  the  brakemen,  "we  will  set  out 
that  head  stock  car."  It  was  not  the  special  duty  of  any  particular 
member  of  the  train  crew  to  place  cars  on  the  side  track,  but  upon  the 
arrival  of  the  train  at  the  station  the  conductor  and  two  of  the  brake- 
men  proceeded  to  unload  freight,  and  the  deceased,  without  special 
orders,  proceeded  with  the  engineer  to  set  out  the  car  in  question; 
that  car,  with  five  others,  being  uncoupled  from  the  train  for  that  pur- 
pose. After  the  switch  had  been  thrown,  and  the  signal  given  to 
back,  but  while  the  cars  were  moving  slowly,  the  deceased  went 
between  the  cars  to  uncouple  the  stock  car.  He  might  have  uncoupled 
the  car  before  he  threw  the  switch,  or  after  they  had  passed  upon  the 
side  track,  and  in  either  case  the  cars  would  not  have  been  moving, 
but  that  was  not  the  usual  way  of  doing,  and  would  have  required 
more  time;  and,  under  the  rules  of  the  company,  there  was  but  nine 
minutes'  time,  after  the  arrival  of  the  train  at  the  station,  in  which  to 
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unload  freight,  set  out  the  stock  oar  on  the  side  track,  return  with  the 
engine  to  the  main  track,  and  side  track  the  train,  so  as  to  leave  the 
main  track  clear  for  the  passenger  train.  Held,  that  the  finding  of 
the  jury,  that  the  deceased  was  not  guilty  of  negligence  contributing 
to  his  injuries  was  supported  by  the  evidence.    Id, 

13.  Bailroad — defective  appliances — injury  to  employee — custom — evi- 
dence. In  an  action  by  a  brakeman  to  recover  of  a  railroad  company 
for  injuries  sustained  through  stepping  upon  a  defective  lid  to  the 
manhole  of  the  water  tank  on  the  tender  of  an  engine,  while  passing 
from  the  cab  of  the  engine  to  the  cars  for  the  purpose  of  setting  the 
brakes,  as  his  duties  required,  held,  that  proof  of  the  custom  of  brake- 
men,  in  going  over  the  tender,  to  step  on  the  lid  of  the  manhole,  might 
be  shown  by  the  testimony  of  witnesses  as  to  what  they  would  do 
under  similar  circumstances,  and  what  was  considered  a  safe  course 
to  pursue.    Miller  v.  III.  Cent.  Ry  Co.,  667. 

14. .      It  is  not  competent,  in  such  case, 

for  the  plaintiff  to  show  that  another  brakeman  had  previously  stepped 
upon  the  lid  to  the  manhole  on  the  same  engine,  with  similar  results. 
Id. 

15.  Bailroads-^personal  injury-^evidence.  Where  the  right  of  a 
railroad  company  to  the  use  and  occupation  of  a  city  street  is  in  com- 
'  mon  with  that  of  the  public,  the  public  use  is  subservient  to  the  rights 
of  the  railroad  company  as  to  the  use  of  its  tracks  in  the  operation  of 
its  railway.  Where,  therefore,  a  person  went  upon  a  railway  track 
on  such  a  highway,  to  the  rear  of  a  train  that  was  standing  at  the 
depot,  and  started  to  walk  in  the  opposite  direction  from  that  in  which 
the  train  was  headed,  without  looking  to  see  if  there  was  a  light  on 
the  rear  end  of  the  train,  and  without  listening  for  the  sounding  of 
the  bell  or  whistle,  nor  paying  other  attention  to  said  train,  because 
of  the  belief  that  it  was  going  in  the  opposite  direction,  and  she  was 
presently  struck  by  said  train  backing  up,  and  killed,  heldy  that, 
while  she  was  not  a  trespasser,  she  was  guilty  of  such  contributory 
negligence  as  to  preclude  a  recovery  by  her  estate  of  the  railroad 
company  for  causing  her  death.    Bryson  v,  C,  B.  <£^  Q.  B*y  Co.,  677, 

16. judgment  notwithstanding  verdict.  The  jury  having 

found  specially  that  the  whistle  was  blown  and  the  bell  rung  before  the 
train  commenced  to  back  up,  and  that  the  bell  continued  to  ring  as 
the  train  was  backing,  and  answered  that  they  were  in  doubt  as  to 
whether  the  deceased  was  exercising  ordinary  care  at  the  time  of  the 
accident,  held,  that  the  defendant  was  entitled  to  a  verdict  on  the 
special  findings.    Id. 

17.  Bailroads — injury  to  brakeman — evidence.  Irf  an  action  by  a 
brakeman  to  recover  for  injuries  received  while  in  the  act  of  coupling 
cars  on  the  defendant's  road  it  appeared  that  the  earth  between  the 
ties  at  the  point  where  the  coupling  was  done  had  been  washed  out 
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out  to  such  an  extent  as  to  interfere  with  the  daties  of  a  brakeman  at 
that  point.  The  coupling  was  made  in  the  night  time,  the  brakeman 
was  not  familiar  with  the  condition  of  the  road,  and  it  was  necessary 
that  he  act  with  promptness  in  order  to  make  the  coupling,  or  allow 
the  engine  and  car  to  come  together,  and  then  make  an  opening,  so 
that  he  could  go  in  slowly  and  do  the  work.  Held,  that  the  circum- 
stances justified  the  brakeman  in  making  the  coupling  while  the  oars 
were  moving,  and  that  he  was  not  guilty  of  contributory  negligence 
for  so  doing.    JSaranv,  C,  8t.  P.,  M.  4-  0.  Ry  Co.,  S28. 

18.    .     In  such  case  it  was  proper  to  permit  the 

brakeman  to  describe  to  the  jury  the  position  he  would  have  occupied 
if  he  had  used  the  stick  in  making  the  coupling.    Id. 

19.  Proximate  cause — rules  of  railroad  company  disregarded  by  em^ 
ployee— waiver .  The  coupling  in  question  was  made  by  hand,  con- 
trary to  a  rule  of  the  defendant  that  prohibited  coupling  by  hand,  and 
a  coupling  stick  furnished  by  the  defendant,  and  which  said  rule 
required  should  be  used  in  making  couplings,  was  returned  by  the 
brakeman  to  the  agents  of  defendant  from  whom  the  same  was 
received.  Held,  that  it  was  properly  left  to  the  jury  to  determine 
whether  the  failure  to  use  the  coupling  stick  was  the  proximate  cause 
of  the  injury,  and  that  if  the  jury  found  that  it  was  not,  then  the 
brakeman  was  not  chargeable  with  contributory  negligence  because 
of  the  violation  of  the  above  rule.    I  d. 

20.  Bailroads— personal  injury — evidence.  In  an  action  to  recover 
damages  for  the  negligent  killing  of  a  man  at  a  highway  crossing,  it 
appeared  that  the  highway  approached  the  crossing  by  a  gradual  de- 
scent until  within  thirty  or  forty  feet  of  the  railroad,  from  which 
point  the  road  was  level;  that  when  the  deceased  was  within  thirty  or 
forty  feet  of  the  crossing  he  could  have  seen  the  approaching  train  if 
he  had  looked,  and  that  the  train  must  then  have  been  more  than  two 
hundred  feet  distant;  that  the  dangerous  character  of  the  crossing 
was  known  to  the  deceased,  but  it  did  not  appear  that  he  stopped  to 
look  to  see  if  any  train  was  approaching,  and  according  to  the  undis- 
puted evidence  of  two  witnesses  he  approached  the  crossing  with  his 
horse  on  a  trot.  Seld,  that  the  evidence  of  contributory  negligence 
was  such  that  a  verdict  for  the  plaintiff  must  be  set  aside.  Moore  v. 
Keokuk  ^  W.  Ey  Co.,  US. 

NEGOTIABLE  PAPER.    See  Bills  and  Notes. 

NEW  TRIAL. 

Grounds. 

1.  Offer  of  incompetent  evidence— prejudice.  In  a  proteoution  for 
burglary,  the  county  attorney  offered,  in  the  presence  of  the  jury,  to 
prove  that  the  defendants  had  pleaded  guilty  to  a  burglary  committed 
by  them  in  another  county.    The  evidence  was  rejected  upon  the 
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defendant's  objection,  but  the  defendants,  after  a  verdiot  of  guilty,, 
made  the  offer  of  the  eyidence  a  ground  for  a  motion  for  a  new  trial. 
Meld,  that,  while  the  offered  evidence  was  clearly  incompetent,  and 
the  very  fact  of  offering  it  might  have  been  prejudicial  to  the  defend- 
ants, and  the  granting  of  a  new  trial  on  that  ground  would  have  been 
approved  by  this  court,  yet,  whether  the  defendants  were  actually 
prejudiced  was  a  question  to  be  decided  by  the  district  court,  in  the 
exercise  of  a  wise  discretion,  and,  that  court  having  denied  a  new 
trial  on  the  ground  stated,  the  supreme  court  would  not  interfere. 
State  V.  Gadbois,  25. 

2.  Misconduct  of  jurors — discretion  of  court.  Where,  in  a  criminal 
case  a  new  trial  was  asked  upon  affidavits  showing  that  two  of  the 
witnesses  for  the  state,  severally,  and  at  difierent  times,  spoke  to  one 
of  the  jurors  during  the  intermissions  of  the  court,  and  while  the  trial 
was  pending,  eulogizing  the  prosecuting  witness,  and  condemning  the 
defendant;  and  that  the  foreman  of  the  jury,  during  such  an  intermis- 
sion, stated  to  a  friend  that  court  had  to  adjourn  to  give  the  prosecut- 
ing witness  a  rest,  as  the  attorneys  had  worried  him  outrageously; 
and  that  the  foreman,  when  the  jury  retired  to  consider  its  verdict,  was 
apparently  very  anxious  to  procure  a  verdict  against  the  defendant; 
and  the  trial  court  refused  a  new  trial  upon  the  case  made,  held,  that 
the  supreme  court  would  not  interfere,  there  being  no  showing  that 
the  juror  encouraged  the  remarks  of  the  witnesses,  or  believed  what 
they  said,  or  that  the  prosecution  was  in  any  way  responsible  for 
the  irregularities  complained  of,  or  that  the  defendant  was  prejudiced 
thereby.    State  v.  Allen,  49, 

3.  Trial  in  criminal  cases— reference  to  defendant s  failure  to  testify. 
Where  the  defendant's  attorney,  in  his  opening  remarks  to  the  jury, 
on  a  trial  for  forgery,  stated  that,  if  the  case  went  so  far  that  the 
defendant's  evidence  would  be  introduced,  they  would  show  who  the 
guilty  parties  were ;  and  the  prosecuting  attorney,  referring  thereto 
in  his  closing  argument,  said,  in  substance:  *'If  the  defendant  or 
his  attorney  knew  who  the  guilty  party  was,  why  did  not  they  come 
on  and  prove  itf  The  fact  that  they  did  not  do  so,  shows  guilt;"  held, 
that  these  last  remarks  were  not  a  violation  of  the  statute  which  for- 
bids the  state  to  refer  in  argument  to  the  fact  that  the  defendant  has 
failed  to  testify  in  his  own  behalf.    State  v,  Kidd,  54, 

4.  Trial  for  murder—jury  in  charge  of  unsworn  hailiff—^new  trioL 
The  requirement  of  section  4442  of  the  Code,  that  the  jury,  when  it 
retires  to  deliberate  upon  its  verdict,  shall  be  in  charge  of  a  sworn 
officer,  is  mandatory;  but  the  fact  that  the  bailiff  who  had  charge  of 
the  jury  in  a  criminal  case  was  not  sworn  was  no  ground  for  a  new 
trial;  under  section  4489  of  the  Code  (which  enumerates  the  grounds 
upon  which  new  trials  may  be  granted),  where  there  was  no  showing 
that  any  prejudice  resulted  to  the  defendant  from  the  fact  that  the 
bailiff  was  not  sworn.    State  v,  Crafton,  109, 
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5.  Misconduct  of  eounselin  examination  of  witnesses.  In  a  oriminal 
prosecution  for  seduction  the  defendant's  brother-in-law  having  testi- 
fied in  behalf  of  the  former,  was  questioned  on  cross-examination  by 
the  state's  attorney  as  to  his  relation  to  the  defendant,  and  was  then 
asked,  ''You  made  him  marry  her,  didn't  youf"  to  which  question  an 
objection  was  sustained.  Held,  that,  while  the  question  was  inez* 
ousable,  yet  that  the  question  as  to  whether  prejudice  resulted  there- 
from was  for  the  district  court,  and  that  the  cause  would  not  be 
reversed  after  the  refusal  of  that  court  to  grant  a  new  trial  when  its 
■discretion  was  fairly  exercised.    State  v,  Mclntyre,  139. 

6.  Misconduct  of  counsel  in  argument  to  jury.  Where  counsel,  in 
the  course  of  his  argument  to  the  jury,  read  to  it  certain  interroga- 
tories which  were  to  be  submitted  to  it  for  its  special  findings, 
informed  it  that  its  special  and  general  verdicts  should  be  consistent, 
.and  told  it  what  its  findings  should  be  to  support  a  verdict  for  his 
client,  held,  that  such  conduct  was  not  objectionable,  and  was  not, 
therefore,  ground  for  a  new  trial.     Powell  v.  ChitticJct  SIS. 

7.  Bpecial  verdict — interrogatories  submitted  after  argument  com' 
menced.  The  summission  to  the  jury  of  interrogatories  propounded  by 
•one  of  the  parties  to  a  can  te  for  a  special  verdict,  which  were  not 
submitted  to  the  attorneys  of  the  adverse  party  xmtil  five  or  tdn  min- 
tites  after  the  opening  argument  to  the  jury  had  been  commenced, 
Jield,  to  be  sufficient  ground  for  a  new  trial.    Humbert  v.  Larson,  £68. 

8.  Compromise  verdict.  A  showiug  that  the  verdict  in  a  case  is  the 
result  of  a  compromise;  that  it  is  reported  that  one  of  the  witnesses 
of  the  opposite  party  was  paid  for  testifying  as  he  did ;  and  of  newly 
discovered  evidence  which  is  merely  cumulative,  will  not  entitle  a 
party  to  a  new  trial.    Bryson  v.  C,  B.  4'  Q*  B*y  Co.,  677. 

Motion. 

9.  Amendment  after  three  days,  A  motion  for  new  trial,  upon  the 
ground  of  alleged  error  in  the  instructions  of  the  court  to  the  jury, 
can  not  be  amended  after  the  expiration  of  three  days  after  verdict 
so  as  to  present,  as  ground  for  a  new  trial,  the  error  of  the  court  in  fail- 
ing to  instruct  the  jury  at  all  as  to  the  burden  of  proof  upon  one  of 
the  issues  in  the  cause.    Button  v.  Seevers,  SOS, 

NOTICE. 

Actual, 

1.  Sale— possession — acknowledgment.  The  acknowledgment  of  a 
bill  of  sale  is  immaterial  as  between  the  parties  thereto,  and  as  to 
such  other  persons  as  have  actual  notice  of  the  sale;  and  possession 
of  the  goods  by  the  purchaser  named  in  the  bill  is  actual  notice  to  all 
the  world  of  his  interest  in  the  property.  Franklin  Sugar  Bef,  Co.  v. 
Collier,  60. 
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Constructive. 

2.  Deeds — record— lands  located  in  unorganized  eouniy — construction 
of  statute.  By  an  act  of  the  legislature  passed  in  the  year  1853, 
Palo,  Alto  county,  was  attached  to  the  county  of  Boone,  the  purposes 
for  which  it  was  so  attached  not  being  specified.  In  the  year  1855, 
the  same  county  was  attached  to  the  county  of  Webster,  "for  election, 
judicial  and  revenue  purposes."  Seld^  that  a  conveyance  of  lands  in 
Palo  Alto  county,  made  in  the  year  1857,  was  properly  recorded  in 
Webster  county,  and  that  such  record  was  constructive  notice  to  a 
subsequent  purchaser  after  the  organization  of  Palo  Alto  county. 
Meagher  v.  Drury,  $66. 

NUISANCE. 

See  iNTOXiOATma  UQuons. 
OFFICERS. 

Compensation. 

1.  Cleric  of  district  court— fees  in  prolate.  Under  the  provisions  of 
section  16  of  chapter  134.  of  Acts  of  the  Twenty-first  General  Assem- 
bly, the  clerk  of  the  district  court  is  not  entitled  to  retain  any  part  of 
the  fees  of  his  office  in  matters  of  probate  and  guardianship,  except 
upon  an  allowance  made  by  the  board  of  supervisors,  not  exceeding 
the  sum  of  three  hundred  dollars  per  year.  Poweshiek  County  v,  Patr 
ton,  SOS, 

2.  Sheriffs— fees — expenses — construction  of  statute.  Under  the  pro- 
visions of  section  4  of  chapter  94  of  Acts  of  the  Nineteenth  General* 
Assembly,  giving  to  the  sheriff  of  a  county  "for  each  warrant  served, 
two  dollars,  and  the  repayment  of  any  amount  actually  paid  out  by 
him  as  necessary  expenses  in  executing  such  warrant  as  sworn  to,''  a 
sheriff  is  not  entitled  to  repayment  of  money  expended  for  a  team  and 
carriage  necessary  for  his  personal  conveyance  to  the  place  of  service 
of  a  warrant  placed  in  his  hands,  nor  for  the  proper  feeding  and  oare^ 
oi^  a  team  while  in  use  for  such  purpose.  Boyle  v,  Plymouth  Co,, 
S76. 

3.  Road  supervisors— payment  for  labor — construction  of  statutes* 
Where  upon  a  final  settlement  of  the  road  supervisors  with  the  town- 
ship trustees,  as  provided  in  section  996  of  the  Code,  a  balance  is^ 
found  to  be  due  a  supervisor  for  his  personal  labor,  and  there  are  no 
funds  in  the  hands  of  the  clerk  to  pay  such  balance,  the  supervisor  is- 
entitled  only  to  receive  a  certificate  for  the  amount  of  labor  performed, 
which  may  be  used  in  the  payment  of  his  own  highway  tax  for  any 
succeeding  years,  as  provided  in  section  3,  chapter  200,  of  Acts  of  the 
Twentieth  General  Assembly ;  he  is  not  entitled  to  an  order  payable  in 
money  from  funds  afterwards  appropriated  or  belonging  to  his  district* 
Mowegler  v.  Greiner,  476. 
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original  notice. 

Service. 

Judgment^urisdietUm — defective  service,  A  judgment  is  not  subject 
to  collateral  attack  because  of  the  defective  service  of  the  original 
notice,  where  the  judgment  recites  that  the  defendant  had  due  and 
legal  service  of  the  pendency  of  the  action.  Botch  v,  Humboldt  Coh 
lege,  480. 

PARTNERSHIP. 

Dissolution. 

1.  Notice  of  dissolution — riglits  oferedHors.  K.,  the  successor  of  a 
copartnership  engaged  in  the  banking  business,  of  which  H .  was  a 
member,  having  received  several  car  loads  of  flax  and  oats  as  security 
for  a  claim  due  the  bank,  shipped  the  same  to  the  plaintiff  firm,  and 
drew  upon  it  for  the  value  thereof.  The  transaction  was  an  unusual 
one  with  the  bank,  but  was  necessary  as  a  means  of  security,  and  a 
letter  of  advice  written  by  K.  to  the  plaintiffs,  and  signed  by  him  as 
cashier,  stated  that  the  property  was  taken  for  a  debt.  No  notice  of 
the  retirement  of  H.  from  the  bank  was  published  in  the  papers,  nor 
was  any  notice  sent  to  the  plaintiff,  but  no  drafts  had  ever  been  drawn 
on  the  plaintiff  by  the  bank,  or  by  either  of  its  proprietors,  while  H. 
was  a  member  of  the  firm.  After  E.  succeeded  to  the  ownership  of 
the  bank  he  conducted  its  business  under  the  same  names  that  had 
been  used  by  the  partnership,  and  in  correspondence  with  the  plain- 
tiff used  stationery  that  had  been  prepared  for  his  predecessors,  and 
upon  which  their  names  appeared,  although  over  those  names  was 
stamped  K.'s  name  as  cashier.  Heldj  in  an  action  by  the  plaintiffs  to 
recover  the  amount  of  an  overdraft  on  account  of  said  shipments, 
that  the  unusual  character  of  the  transaction,  and  the  stamping  of 
E.'s  name  over  that  of  the  former  iHX)prietors  on  the  stationery,  was  not 
sufficient  to  charge  the  plaintiffs  with  notice  of  the  change  of  the 
ownership  of  the  bank,  and  that  H.  was  liable  to  the  plaintiff  as  one 
of  the  proprietors  thereof.    Bosenhaum  Bros,  v,  Horton,  692, 

2. instructions  to  jury.  The  fact  that  the  instruc- 
tions in  such  case  excluded  from  the  consideration  of  the  jury  circum- 
stances which  should  have  caused  a  reasonably  prudent  person  to 
make  investigation  which  would  have  disclosed  the  facts  in  regard  to 
the  ownership  of  the  bank,  held^  not  to  be  prejudicial,  as  there  were 
no  circumstances  of  that  kind  shown  by  the  evidence.    Id, 

Contribution  between  partners. 

3.  Fraudulent  conveyances.  Upon  an  attempted  settlement  between 
R.  and  S.  as  partners,  it  was  found  that  the  known  debts  of  the  firm 
could  be  paid  with  the  sum  of  fifteen  hundred  dollars  if  S.  would  waive 
his  claim  against  the  firm,  in  partial  satisfaction  of  which  he  had 
received  a  conveyance  of  the  firm  real  estate.  R.  thereupon  paid 
said  sum  of  fifteen  hundred  dollars,  but  S.  instead  of  waiving  his 
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claim,  assigned  the  same  to  his  son,  to  whom  he  was  indebted,  bat 
the  assignment  was  made  with  intent  to  hinder  and  delay  creditors. 
Meld,  that  the  assignment  was  fraudalent  as  against  R.,  and  that  in  an 
action  by  R.  against  S.  for  contribution,  the  latter  was  not  entitled  to 
credit  for  the  amount  of  his  claim,  and  also  to  the  value  of  the  real 
estate  conveyed  to  him  by  the  firm.    Euwielsv.  Smith,  6S6. 

PAYMENT. 
Waiver. 

Specifio  performance.  The  sum  paid  by  the  plaintiff  was  ten  dollars 
short  of  the  amount  agreed  to  be  paid  by  him,  but  was  received  by 
the  defendant  without  objection,  upon  the  promise  of  the  defendant 
to  pay  him  the  balance.  Held,  that  the  payment  of  the  full  amount 
at  the  time  was  waived.    IHlles  v,  Welch,  491, 

PHYSICIANS. 
Malpractice. 

Dismissal  of  patient  before  recovery — degree  of  shill  required.  In  an 
action  against  a  surgeon  for  negligently  dismissing  the  plaintiff  from 
treatment  for  a  fractured  arm  before  the  same  was  fully  healed,  the 
court  instructed  the  jury  that  the  defendant  was  liable,  unless,  in 
making  up  his  mind  to  dismiss  the  plaintiff,  the  defendant  exercised 
reasonable  and  ordinary  care  and  skill,  and  had  regard  for,  and  took 
into  account,  the  well  settled  rules  and  principles  of  medical  and  sur- 
gical science.  Seld,  that  the  instruction  was  not  erroneous  as  impos- 
ing a  higher  degree  of  care  and  skill  than  the  law  requires.  Mticd  v, 
Eoughton,  608, 

PLEADING. 
Construction. 

1.  Personal  Injury— horse  frightened  by  dog — exemplary  damage$. 
In  an  action  for  damages  for  injuries  sustained  by  reason  of  the  plain- 
tiff's horse  being  attacked  by  the  defendant's  dog  on  the  public  high- 
way, whereby  the  horse  was  fiightened  and  ran  away,  and  the  plain- 
tiff was  thrown  upon  a  barbed  wire  fence,  and  injured,  held,  that  an 
allegation  in  the  petition  that  the  defendants  were  the  owners  of  the 
dog,  and  harbored  and  kept  liim  ''willfully,  unlawfully  and  mali- 
ciously," with  full  knowledge  of  his  vicious  habits  and  practices,  and 
made  no  effort  to  restrain  him,  nor  to  protect  the  public  from  his 
vicious  attacks,  was  sufficient  to  support  a  recovery  of  exemplary 
damages,  if  established  by  the  evidence.  Whether  proof  of  notice  to 
the  owner  of  the  vicious  character  of  the  dog  before  the  injury 
occurred  is  necessary  to  a  recovery  of  actual  damages  in  such  case, 
gucere,    Cameron  v,  Bryan,  il4, 

2.  Exceptions  to  denial  in  answer — effect.  The  plaintiff's  petition 
alleged  that  one  S.  was  the  ''sole  and  only  heir  at  law"  of  the  owner 
of  said  real  estate,  and  the  answer  excepted  from  its  denial  of  the 
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allegations  of  the  petition,  the  fact  of  the  relationship  of  S.  to  said 
owner.  Held,  that,  it  not  having  been  questioned  in  the  district  eonrt 
that  8.  was  the  only  heir,  the  admission  of  the  answer  would  be  con- 
sidered in  the  supreme  court  as  intended  to  admit  the  allegation  of 
the  petition  in  regard  to  the  heirship  of  S.    Byers  v.  Johnson,  278, 

Answer. 

3.  Allegations  treated  as  denied.  "Where  the  allegations  of  an 
amendment  to  a  petition  are  treated  as  denied  on  the  trial  in  the  dis- 
trict court  without  the  filing  of  any  pleading  by  the  defendant,  the 
plaintiff  can  not  claim  upon  appeal  that  the  facts  alleged  must  be 
regarded  as  admitted.     Wright  v,  Waddell,  S60, 

Amendments. 

4.  Amendment  filed  without  leave  of  court— when  stricken  from  files. 
In  an  action  against  a  sheriff  to  recover  liquors  taken  under  a  search 
warrant,  the  plaintiff  alleged  in  his  petition  that  the  property  sought 
to  be  recovered  was  of  the  value  of  four  hundred  and  eight  and  thirty- 
one  hundredths  dollars, whi<&  allegation  was  denied  in  the  defendant's 
answer.  Afterward,  the  liquors  having  been  taken  by  the  plaintiff 
from  the  possession  of  the  defendant  under  a  writ  of  replevin,  and  on 
the  day  the  cause  was  set  for  trial,  the  defendant  amended  his 
answer,  admitting  the  value  of  the  liquors  as  alleged  in  the  petition. 
On  the  same  day,  but  after  the  jury  was  impaneled,  the  plaintiff, 
without  leave  of  court,  filed  an  amendment  to  his  petition,  placing 
the  value  of  the  liquors  at  one  hundred  and  one  dollars.  Held,  that 
it  did  not  appear  that  the  amendment  was  in  furtherance  of  justice, 
and  that  the  discretion  of  the  district  court  was  not  abused  in  striking 
it  from  the  files.    Schoenhofen  Brewing  Co,  v,  Armstrong,  673, 

5.  After  testimony  closed.  The  acceptance  of  the  order  in 
controversy  being  alleged  in  the  petition  and  denied  in  the  answer, 
held,  that  the  plaintiff  was  not  prejudiced  by  the  filing  of  an  amend- 
ment  to  the  defendant's  answer  at  the  close  of  the  testimony  alleging 
a  parol  agreement  with  the  agent  at  the  time  of  the  delivery  of  the 
order  that  the  same  should  be  forwarded  to  the  plaintiff  for  its 
approval  and  acceptance.  McCormack  Harvesting  Machine  Co.  «• 
^ohardson,  695, 

Waiver  of  depectts. 

6.  Faiilure  to  attack  defective  petition.  Although  a  petition  be  so 
defective  as  not  to  constitute  a  cause  of  action,  if  its  sufficiency  is  not 
attacked  by  demurrer,  its  defects  will  be  deemed  waived,  and  the 
plaintiff  will  be  entitled  to  recover  upon  proof  of  the  facts  alleged. 
Manwell  v,  B,,  C,  E.  j-  N,  E'y  Co,,  708. 

7.  Filing  petition — record.  Notwithstanding  the  provision  of  sec- 
tion 200  of  the  Code,  that  no  pleading  shall  be  cousidered  filed  until  a 
memorandum  of  the  date  of  filing  has  been  entered  on  the  appearance 
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docket,  a  judgment  rendered  in  a  cause  without  such  entry  having^ 
been  made  is  not  void,  and  is  not  subject  to  collateral  attack  on  such, 
ground.     Rotch  v.  Humboldt  College,  480, 

Waiveb  of  erbors. 

8.  Bastardxt — complaint — motion  to  quash.  The  rules  applicable  to 
ordinary  actions  prevail  in  bastardy  proceedings.  Accordingly, 
where  the  defendant  in  such  a  proceeding  moved  to  quash  the  com- 
plaint, and  the  motion  was  overruled,  he  waived  his  right  to  object  to 
such  ruling  by  pleading  not  guilty,  and  going  to  trial  on  such  plea. 
State  V,  Johnson,  1. 

9.  Answering  after  demurrer.  The  right  to  a  review,  in  the  supremo 
court,  of  errors  committed  by  the  district  court  in  overruling  a 
demurrer  to  the  plaintifiTs  petition  is  waived  by  the  filing  of  an 
answer.    Manwell  v.  B,,  C,  B,  f  N,  B?y  Co,,  708, 

Genuineness  of  signature  to  written  instrument. 

10.  Who  may  question.  The  genuineness  of  a  signature  to  a  writ- 
ten instrument  may  be  put  in  issue  by  a  denial,  under  oath,  by  a 
party  other  than  the  person  whose  signature  it  purports  to  be,  and 
the  burden  of  proof  as  to  such  issue  will  be  upon  the  party  making 
the  denial.    Shaw  ^  Schoonover  v.  Jacobs,  71S, 

PRACTICE  AND  PROCEDURE. 

.  District  court  rules. 

1.  Copies  of  pleadings — discretion  of  court,  "Whether  a  pleading 
shall  be  stricken  from  the  files  because  of  the  failure  to  file  a  plain 
copy  thereof,  as  required  by  the  rules  of  the  district  court,  is  a  matter 
within  the  discretion  of  that  court,  and  where,  pending  a  motion  to 
strike  a  petition  because  the  copy  thereof  on  file  is  blurred  and 
illegible,  the  plaintiff  filed  a  plain  copy  thereof,  which  filing  was  long 
before  the  trial,  and  the  defendant  was  not  prejudiced  because  of  the 
character  of  the  first  copy,  held^  that  the  motion  to  strike  was 
properly  overruled.    Smith  v,  Harrington,  60S, 

Examination  of  jurors. 

2.  Be-examination  of  jurors — discretion  of  court.  After  a  juror  has 
once  been  examined  and  passed  for  cause,  the  allowance  of  a  subse- 
quent examination,  upon  a  point  overlooked  by  counsel  in  his  first 
examination  is  a  matter  resting  within  the  discretion  of  the  court. 
State  V,  Buxton,  67$, 

Introduction  of  evidence. 

3.  Title  to  real  estate— sufficiency  of  plat.  Where,  in  an  action  to 
redeem  property  from  a  tax  sale,  it  appeared  that  the  identity  of  the 
property,  as  described  in  the  deeds  of  both  parties,  was  dependent 
upon  a  plat  thereof,  intended  to  be  the  deed  of  a  corporation  then 
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owning  the  property,  but  which  was  signed  and  acknowledged  only 
by  one  who  was  described  as  the  president  of  snoh  corporation,  held, 
that,  as  the  claims  of  both  parties  rested  upon  said  plat,  the  defend- 
ants coald  not  object  to  the  introdaction  thereof  in  evidence  upon  the 
ground  that  it  did  not  purport  to  be  the  act  of  the  corporation,  and 
was  not  attested  by  the  corporate  seal.    PaxUm  v.  Boss,  661, 

4.  tax  sale — right  to  redeem— proof  of  title.  Under  the  pro- 
visions of  section  893  of  the  Code,  any  right  or  interest  in  property 
will  entitle  a  party  to  maintain  an  action  to  redeem  the  same  from 
tax  sale.  Proof  of  absolute  title  is  unnecessary.  Where,  therefore, 
in  an  action  to  redeem,  the  plaintiff  having  introduced,  in  proof  of 
his  chain  of  title,  a  deed  made  to  one  M.  Thompson,  of  Washington 
City,  District  of  Columbia,  offered  in  evidence  a  deed  purporting  to 
be  that  of  ''Michael  Thomi>son,  of  Honolulu,  Sandwich  Islands,"  but 
signed  ^'M.  Thompson,"  and  the  notary  certified  that  "Michael 
Thompson"  signed  and  acknowledged  said  deed,  held,  that  the  latter 
deed  was  properly  admitted  in  evidence  without  proof  that  the  grantee 
in  the  first  deed  and  the  grantor  in  the  second  deed  were  the  same 
person.    Id, 

5.  Bastardy — recalling  witness— facts  overloolced.  It  is  no  abuse  of 
the  court's  discretion  to  allow  the  state  in  such  proceeding  to  recall  a 
witness,  after  the  defendant  has  rested,  to  prove  facts  which  might 
have  been  established  on  his  first  examination,  but  which  were  then 
overlooked.    State  v,  Johnson,  2, 

6.  Criminal  cause — evidence  in  rebuttal.  Where,  in  a  prosecution 
for  burglary,  several  witnesses  for  the  state,  while  it  was  introducing 
its  evidence  in  chief,  testified  to  the  whereabouts  of  the  defendants 
on  a  certain  morning,  and  afterward  the  defendants  introduced  evi- 
dence to  show  that  they  were  in  another  county  on  the  morning  in 
question,  held,  that  it  was  no  abuse  of  the  discretion  of  the  court  to 
allow  the  state  to  call  other  witnesses,  after  the  defendants  had 
rested,  to  testify  that  the  defendants  were  in  the  place  stated  by  ita 
first  witnesses  at  the  time  referred  to.    State  v,  Gadbois,  S5, 

7.  Leading  questions.  On  the  trial  of  an  indictment  for  forgery,  in 
altering  certain  special  findings  in  a  civil  action,  in  which  the  defend- 
ant herein  was  plaintiff,  the  clerk  of  the  court  having  testified  that  he 
kept  the  findings  behind  a  pile  of  blanks  in  a  particular  case,  waa 
asked:  "Could  anyone  see  them  there,  on  looking  at  the  case,  with- 
out reaching  around  behind  the  blanks  t"  ?wld,  that  the  question  called 
for  a  fact,  and  not  for  an  opinion,  and  that  it  was  not  objectionable  aa 
leading.    State  v,  Kidd,  64, 

8.  View  of  premises  "by  jury — discretion  of  court.  In  an  action  for 
the  death  of  the  plaintiff's  intestate  upon  a  railroad  crossing,  the 
court  permitted  the  jury  to  view  the  scene  of  the  accident;  to  which 
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the  defendant  objected,  on  the  ground  that  the  premises  might  have 
been  changed  in  the  meantime.  Bat  held,  that  no  such  change  eoold 
be  presumed,  in  the  absence  of  evidence  thereof,  and  that  permitting 
a  view  in  such  cases  is  a  matter  so  mach  within  the  discretion  of  the 
trial  court  that  this  court  can  not  interfere,  where  no  abuse  of  that 
discretion  is  shown.    Banning  v,  C,  E,,  l.f  P,  Ry  Co,,  74, 

Dismissal  of  causes. 

9.  Judgment— form  of  entry,  A  dismissal  of  plaintiff's  petition  after 
a  trial  on  the  merits,  affords  no  ground  for  complaint  where  it  appears 
that  the  plaintiff  was  not  entitled  to  recover^  and  it  was  so  adjudged* 
Edwards  v.  Louisa  Co,,  499, 

SrECIAL  FINDINGS. 

10.  Bight  to  have  interrogatories  submitted  to  jury.  The  refusal  to 
submit  to  the  jury  an  interrogatory  bearing  upon  an  important  ques- 
tion in  a  cause,  and  incident  to  the  main  issues,  but  not  calling  for 
the  determination  of  an  ultimate  fact,  is  without  prejudice,  when  such 
inquiry  is  covered  by  the  instructions  to  the  jury,  and  by  si>ecial 
findings  to  other  interrogatories.    State  Bank  v.  Jennings,  230, 

11.  Interrogatories,  It  is  not  error  for  the  district  court  to  refuse 
to  submit  interrogatories  to  the  jury  for  special  findings  as  to  facts 
about  which  there  is  no  controversy.  Citizen^  State  Bank  v.  Fuel  Co., 
618, 

12.  Form  of  interrogatories,  A  party  is  not  entitled  to  have  sub- 
mitted to  a  jury  for  its  special  findings,  any  interrogatory  having  rela- 
tion to  facts  which  are  not  in  dispute,  or  which  embraces  two  or  more 
questions,  to  which  different  answers  might  be  returned.  Powell  v. 
Chittick,  61$, 

Directing  verdict. 

13.  Such  instruction  need  not  he  in  writing,  A  direction  by  the 
court  to  the  jury  in  a  cause  to  return  a  verdict  for  either  party,  need 
not  be  in  writing;  such  direction  not  being  an  instruction  within  the 
meaning  of  sections  2784  to  2789  of  the  Code.  Leggett  ^  Meyer  Tobacco 
Co.  V.  Collier  et  al.,  144, 

See  Criminal  Law. 
RAILROADS. 
Ejection  of  passenger. 

1.  Action  for  damages— pleading.  Where,  in  an  action  to  recover 
damages  on  account  of  an  ejection  from  a  railroad  train  for  refusing 
to  pay  the  fare  demanded,  the  plaintiff  relied  in  his  petition,  upon  a 
contract  with  the  railroad  company  as  presented  in  a  ticket  pur- 
chased by  him,  held,  that  the  plaintiff's  right  to  recover  must  depend 
upon  the  contract  contained  in  the  ticket.  Dooley  v.  B,,  C,  B,  f  N, 
Ey  Co.,  460. 
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Injuet  to  stock. 

2.  DeclaratUma  of  agents.  In  an  action  to  recover  for  the  negligent 
killing  of  a  colt  by  a  railroad  company,  the  admission  in  evidence  of 
a  statement  made  by  the  defendant's  section  boss  and  station  agent 
in  regard  to  the  colt,  which  were  not  part  of  the  res  gesta,  nor  shown 
to  be  authorized  by  the  employment  of  the  persons  who  made  them, 
is  erroneous.     Wall  v,  Des  M.  4-  N,  W.  Ry  Co.,  19S. 

3.  What  plaintiff  must  prove — instructions  to  jury.  The  language  of 
section  1289  of  the  Ck>de,  that  to  entitle  the  plaintiff  in  such  action  to 
recover,  "it  is  only  necessary  for  him  to  prove  the  injury  to,  or 
destruction  of,  his  property,''  is  not  intended  to  dispense  with  all 
proof  on  the  part  of  the  plaintiff^  except  as  to  the  fact  of  injury  or 
destruction,  and  an  instruction  to  the  jury  in  the  language  of  that 
part  of  the  statute,  without  modification  or  explanation,  is  erroneous, 
and  is  to  be  deemed  prejudicial,  although  the  facts  which  the  plaintiff 
is  required  to  prove  in  order  to  recover  are  stated  at  length  in  another 
part  of  the  charge.    Id. 

4.  Instructions  to  jury^questUms  not  in  dispute.  The  facts  alleged 
in  the  petition  as  constituting  negligence  being  admitted  by  the 
defendant  in  its  answer,  and  the  only  issue  being  whether  the  colt  in 
question  was  in  fact  killed  by  the  defendant,  held,  that  the  submis- 
sion to  the  jury  of  the  question  whether  the  defendant  was  negligent 
in  the  operation  of  its  trains  was  erroneous.    Id, 

Neoligenoe.    See  Negligence. 

REAL  PROPERTY. 

Title. 

1.  Easement — change  of  recorded  agreement  by  parol— purcluiser 
with  actual  notice.  One  M.,  in  his  lifetime,  conveyed  to  the  plaintiff 
a  ril^ht  of  way  over  certain  land,  which  right,  however,  was  to  termi- 
nate upon  the  breach,  by  the  plaintiff,  of  certain  conditions  named  in 
the  conveyance,  which  was  duly  recorded.  Afterward,  by  parol 
agreement  between  M.  and  the  pHintiff,  these  conditions  were  modi- 
fied, and  the  plaintiff  continued  to  enjoy  the  right  of  way  under  the 
modified  conditions.  Afterward  M.  died,  and  his  executor  conveyed 
the  land  in  question  to  the  defendant,  the  deed  containing  a  reserva- 
tion of  the  right  of  way.  Moreover,  the  defendant,  long  before  the 
time  of  his  purchase,  knew  that  the  plaintiff  was  enjoying  the  right 
of  way,  with  the  acquiescence  of  M.,  without  observing  the  condi- 
tions contained  in  the  recorded  agreement.  Beld,  that  the 
defendant  was  charged  with  actual  notice  of  the  oral  agreement 
under  which  the  plaintiff  was  enjoying  the  right  of  way,  and 
that  he  purchased  subject  thereto,  and  could  not  be  heard  to  say 
that  the  right  of  way  was  terminated  on  account  of  the  plaintiff's 
failure  to  observe  the  conditions  named  in  the  recorded  agreement. 
Feterson  v.  Pierson,  104. 
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2.  Alleys — adverse  possession — limitation  of  actions.  Ten  years  of 
nn  interrupted  nse  and  occupation  of  an  alley  under  a  oonveyance,  in 
which  said  alley  was  reserved  as  such  to  the  grantors,  but  across 
which  the  grantee,  during  said  period,  maintained  a  fence,  and  upon 
which  he  paid  the  taxes  and  special  assessments,  is  sufficient  to  con- 
stitute a  title  by  adverse  possession  as  against  an  adjoiniug  lot  owner, 
wl(0  has  not  claimed  the  right  to  use  said  alley  for  more  than  ten  years. 
Bitzmann  v,  Aspeltneier,  179. 

3.  Adverse  possession — color  of  title^ltfe  estate  insufficient.  Where 
a  widow  having  a  life  estate  only  in  an  undivided  one  third  of  certain 
real  estate,  conveyed  her  interest  to  C,  who  conveyed  to  B.,  and  the 
latter  afterward  quitclaimed  his  interest  to  the  widow,  who  there- 
after remained  in  possession  of  the  property  for  more  than  ten  years, 
but  in  conjunction  with  one  of  her  children,  who  lived  with  his  mother 
during  his  minority,  and  after  attaining  his  majority  built  a  house 
upon  a  part  of  the  property,  and  occupied  the  same  with  his  family, 
heldfthat  the  widow's  possession  was  neither  exclusive  nor  adverse, 
so  as  to  give  her  title  by  adverse  possession.     Smith  v.  Toung,  SS8. 

4.  Beservation  of  mining  right  in  deed — construction.  The  claimants 
to  certain  real  estate,  while  the  title  thereto  was  still  in  the  govern- 
ment, transferred  all  their  interest  therein  to  an  adverse  claimant, 
reserving  to  themselves,  however,  the  privilege  of  mining  and  drift- 
ing any  crevice  or  range  struck  by  them  on  their  own  ground  through 
the  land  conveyed,  and  reserving,  further,  the  privilege  of  sinking 
shafts  on  the  latter  by  paying  to  said  grantee  one  sixth  of  all  the 
mineral  discovered  or  raised  as  rent  on  the  conveyed  premises. 
Subsequently  said  grantee  acquired  title  to  said  premises  from  the 
government,  and  by  successive  conveyances,  made  subject  to  the 
rights  of  the  above  grantors,  they  become  the  property  of  the  plain- 
tiffs devisor.  The  defendant  claims  to  have  acquired  said  mining 
right  by  purchase  from  said  grantors,  or  those  claiming  under  them, 
and  had  mined  on  said  premises  -almost  continously  for  about  thirty 
years  when  this  action  was  commenced  to  quiet  the  title  thereto  in 
the  plaintiff.  Before  his  death  the  plaintiff's  devisor  paid  the  de- 
fendant for  ore  mined  on  said  lands.  Held,  that  the  reservation  in 
said  original  deed  was  not  that  of  a  mere  life  estate,  which  terminated 
with  the  death  of  the  grantors  in  said  deed,  nor  a  personal  privilege 
or  license  only,  which  could  not  be  assigned,  but  gave  the  grantors 
and  their  grantees  a  continuing  right  to  mine  through  said  premises, 
limited  only  by  the  extent  of  the  range  that  should  be  discovered. 
Bonson  v.  Jones,  S80. 
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absence  of  snoh  eyidenoe,  the  title  to  a  permanent  dwelling  on  said 
premises,  yoluntarilj  erected  by  the  defendant,  should  be  qaieted  in 
the  plaintiff.    Id. 

6.  FureJuue  of  outstanding  title  hy  tenant  in  common — effect. 
Where,  upon  the  foreclosure  of  a  mortgage  against  property  held  in 
common,  the  property  is  bid  in  at  the  foreclosure  sale  by  one  of  the 
ootenants,  he  can  not,  upon  acquiring  a  sheriff's  deed  under  such 
sale,  claim  absolute  title  to  said  property  to  the  exclusion  of  his  co> 
tenants,  but  will  have  his  interest  therein  increased  merely  to  the 
extent  of  the  amount  necessary  for  the  cotenant  to  redeem  his  undi- 
vided share.    Moy  v.  Moy,  511. 

7.  Quitclaim  deed— construction — record.  C,  having  purchased 
certain  real  estate  with  funds  belonging  to  the  estate  of  I.,  conveyed 
the  same  to  I.'s  widow,  who  in  turn,  conveyed  it  to  the  executor  of 
I.'s  estate.  Each  of  said  conveyances  purported  on  its  face  to  con- 
vey in  the  grantor's  own  right,  and  there  was  no  indication  in  either 
of  them  that  the  conveyance  was  in  trust.  After  the  death  of  I.'s 
widow,  said  executor  conveyed  said  land  to  E.  C,  B.  M.,  L.  M.  and 
E.  M.,  the  only  surviving  heirs  of  I.,  jointly,  the  first  of  whom,  under 
the  laws  of  descent,  being  entitled  to  one  half  of  said  property,  and 
the  others  to  the  remaining  half,  but  their  respective  interest  were 
not  specified  in  the  deed.  Thereafter  L.  M.  and  E.  M.  quitclaimed 
their  respective  interests  to  B.  M.,  who  conveyed  to  the  plaintiffs  by 
-deed  reciting,  that  he  had  granted,  bargained,  sold,  etc.,  all  of  his 
right,  title  and  interest  in  the  property  described.  Heldf  that  the 
deed  to  the  plaintiffs  was  in  effect  a  quitclaim  deed  and  that  the 
plaintiffs  took  thereunder  only  the  interest  of  B.  M.,  which  was  an 
undivided  one  half.    Bogers  ^  Maguire  v.  Chase,  468. 

8.  Resulting  trust — attachment.    Where,   upon  an  attachment  of 
real  estate  as  the  property  of  the  husband,  the  wife  intervened, 
claiming  that  the  property  was  purchased  by  her  husband  as  her 
agent,  and  with  her  money,  and  that  his  conveyance  of  the  same  to 
her  after  the  attachment,  was  in  pursuance  of  an  agreement  made  by 
him  when  she  first  discovered  that  the  property  had  been  taken  in  his 
name,  and  the  wife's  testimony  was  confirmed  by  that  of  the  husband, 
but  it  appeared  some  of  the  tax  receipts  were  issued  to  the  husband, 
that  several  witnesses  had  heard  the  husband   and  wife  speak  of 
the  property  belonging  to  the  former,  that  the  husband  oontracted 
for  the  property  about  ten  months  before  his  marriage,  made  a\eaae 
of  the  property  and  received  the  rent,  and  executed  a  mortgage*  on 
portion   thereof,  in  which  the    wife  loined  to  release  her   rig      ^ 
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9.  Evidence — sufficiency  of  plat.  Where,  in  an  action  to  redeem 
property  from  a  tax  sale,  it  appeared  that  the  identity  of  the  property, 
as  described  in  the  deeds  of  both  parties,  was  dependent  npon  a  plat 
thereof,  intended  to  be  the  deed  of  a  corporation  then  owning  the 
property,  but  which  was  signed  and  acknowledged  only  by  one  wha 
was  described  as  the  president  of  such  corporation,  held,  that,  as  the 
claims  of  both  parties  rested  upon  said  plat,  the  defendants  could  not 
object  to  the  introduction  thereof  in  evidence  upon  the  ground  that  it 
did  not  purport  to  be  the  act  of  the  corporation,  and  was  not  attested 
by  the  corporate  seal.    Paxion  v.  Boss,  66U 

See  Equity,  2 ;  Former  Adjudication,  1. 

RECORDING  LAWS.    See  Conveyances,  5. . 

REMEDY. 

Election. 

1.  Arlnti'ation — validity  of  award-selection  of  remedies.  Where  the- 
report  of  arbitrators  fails  to  show  afQrmatively  that  the  arbitrators 
were  sworn,  it  will  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  arbitrators  complied  with  the  law  in  this  respect^ 
or  that  the  parties  waived  their  making  an  affidavit,  and  if  the  sub- 
mission and  award  otherwise  conform  to  tho  law.  relating  to  arbitra- 
tion, the  party  in  whose  favor  the  award  is,  can  not,  after  it  is  ren- 
dered and  placed  in  the  hands  of  the  clerk  of  the  court,  at  his  elec- 
tioh,  sue  thereon  or  pursue  the  statutory  provisions  for  judgment,  but 
must  be  content  with  the  further  statutory  remedies,  dlder  v.  Quinn, 
445. 

2. construction  of  statute.    Section  3431  of  the  Code 

providing  that  the  statutes,  relating  to  arbitration  shall  not  a£fect  "tho 
control  of  the  court  over  the  parties,  the  arbitrators  or  their  award; 
nor  impair  or  affect  any  action  upon  an  award,"  relates  to  the  juris- 
diction of  the  court  over  common  law  awards,  and  does  not  entitle  a 
party  who  has  secured  an  award  upon  a  statutory  arbitration,  to- 
abandon  the  statutory  remedies  for  judgment  thereon  and  sue  upon  it 
as  a  common  law  award.    Id. 

REPLEVIN. 

Pleading. 

1.  Attachment — intervention — burden  of  proof.  A  petition  of  inter- 
vention in  an  action  by  attachment,  wherein  certain  personal  proper- 
ty had  been  seized,  alleged  that  at  the  date  of  the  levy,  and  at  the 
time  of  filing  of  said  petition,  the  intervener  was  the  owner  of  the 
property,  and  that  he  acquired  such  ownership  by  purchase  from 
time  to  time  of  the  attachment  defendant,  and  the  same  were  in  hia 
possession  at  the  time  of  the  levy  of  the  attachment.  The  attach- 
ment plaintiff,  for  answer  to  said  petition  of  intervention,  denied  that 
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fhe  intervenor  was  on  the  day  when  he  filed  his  petition  the  owner  of 
the  property,  or  entitled  to  its  possession.  Held,  that  the  burden  was 
upon  the  intervenor  to  prove  that  he  was  the  owner  of  the  property  at 
the  date  of  filing  his  petition.    Lagamarotno  v.  QwUtroehi,  197. 

Whin  wbit  will  lib. 

2.  Ptoperiy  taken  under  search  warrant,  Beplevin  will  not  lie  to 
reooTer  the  possession  of  intoxicating  liquors  taken  by  a  sheriff,  and 
held  by  him,  by  virtue  of  a  search  warrant  duly  issued  in  pursuance 
of  the  police  regulations  of  the  state.  Seltoenkofen  Brewing  Co.  v. 
Armstrong,  67S. 

RESIDENCE.    See  Attachment,  1* 

SALES. 

CONTRACfF. 

1.  Aeeeptanee  necessary  to  complete  contract.  An  order  or  request 
in  writing,  addressed  to  a  dealer  or  his  agent,  to  ship  to  the  writer^ 
on  or  about  a  date  named,  goods  of  a  kind  specified,  for  which  the 
writer  agrees  to  pay  a  price  named,  does  not  constitute  a  contract 
until  accepted  or  acted  upon  by  the  vendor,  and  maybe  withdrawn  at 
any  time  before  acceptance.  Hence,  where  such  an  order  directed 
that  the  goods  specified  be  shipped  three  months  after  the  date  of  the 
order,  and  the  vendor  gave  no  indication  of  the  acceptance  of  the 
order  until  the  date  named,  when  he  shipped  the  goods,  held,  that  the 
vendee  was  not  then  bound  to  receive  them.  MoCormaek  Harvesting 
Machine  Co.  v.  Bichardson,  6t6. 

Whin  title  passes. 

2.  Delivery — order  of  vendee  subsequently  countermanded.  Where, 
after  an  order  for  goods  is  accepted  and  acted  upon  by  the  vendor,  by 
delivering  the  same  to  a  railroad  company  for  carriage,  the  vendee 
countermanded  the  order,  but  the  countermand  was  not  consented  to 
by  the  vendor,  and  the  goods  were  afterward  received  by  the  vendee, 
and  subsequently  mortgaged  by  him  as  his  own  property,  held,  that  the 
title  to  the  goods  passed  to  the  vendee  upon  delivery  to  the  carrier, 
and  became  complete  as  against  any  right  of  the  vendor  to  recall  the 
same  upon  the  acceptance  thereof  by  the  vendee,  and  that  the  vendor 
could  not  thereafter  recover  possession  of  the  same  as  against  the 
mortgagee  under  said  mortgage.  Leggett  f  Meyer  Tobacco  Co.  v.  Coh 
Uer  et  al,  144. 

Pebtormanoe. 

3.  Action  for  price—^performance  by  vendor.  A  contract  for  the  sale 
of  a  monument  provided  that  there  should  be  an  inscription  on  the 
dye  "including  four  lines  of  verse,"  which  were  not  specified  in  the 
contract.     Held,  that  it  was  the  duty  of  the  vendees  to  furnish  such 

Vol.  89—53 
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inscription,  and  that  thej  could  not,  by  refasing  to  famish  the  same, 
defeat  an  action  for  the  price.  In  such  case  the  vendor  is  entitled  to 
recover  the  purchase  price,  less  the  cost  of  making  the  inscription. 
JEastem  Granite  Co,  v,  Heim,  698. 


4. .    It  being  provided  in  said    contract  that  the 

inscription  should  be  in  German,  held,  that  the  vendor  was  properly 
permitted  to  prove  that  is  it  usual  to  use  the  latin  letter  in  German 
inscriptions  on  granite  monuments.    Id. 

Validity. 

5.  DeUvertf — title  conditioned  on  payment— innocent  pwrehaser.  The 
delivery  of  personal  property  under  an  agreement  that  the  party  re- 
ceiving the  same  shall  either  return  the  property  or  pay  the  owner  a 
sum  named,  is  a  conditional  sale,  and,  unless  reduced  to  writing,  and 
duly  acknowledged  and  recorded,  aa  required  by  section  1922  of  the 
Ck>de,  is  invalid  as  against  an  innocent  purchaser  without  notice. 
Wright  V,  Barnard  Bros.,  166. 

6.  Possession  sufficient — acknowledgment.  The  acknowledgment  of 
a  bill  of  sale  is  immaterial  between  the  parties  thereto,  and  as  to  such 
other  persons  as  have  actual  notice  of  the  sale ;  and  possession  of  the 
goods  by  the  purchaser  named  in  the  bill  is  actual  notice  to  all  the 
world  of  his  interest  in  the  property.  Franklin  Sugar  Bef.  Co.  v.  Coh 
Ueretal.,69. 

7.  Consideration— pre-existing  debt.  A  pre-existing  debt  is  not  a 
sufficient  consideration  to  support  a  sale  of  personal  property  as 
against  one  from  whom  said  property  was  fraudulently  obtained  by 
the  vendor.    Beed,  Murdoch  f  Co.  v.  Broton  Bros.,  664. 

8.    promise  of  payment.    Neither   will  a  promise 

to  pay  for  goods  so  obtained  by  the  vendor  give  title  to  the  vendee  as 
against  the  real  owner.    Id. 

9.  By  agent  of  property  belonging  to  priwApal—tiUe  of  sendee.  The 
plainti£fs  advanced  money  to  L.  &  Co.,  with  which  to  purchase  flax 
seed  for  the  purpose  of  loaning  it  to  farmers,  with  a  view  to  procur- 
ing the  product  of  the  seeding,  under  an  agreement  that  all  seed  pur- 
chased should  become  the  sole  and  absolute  property  of  the  plaintiff, 
and  that  L.  &  Go.  should  have  no  interest  therein  nor  lien  thereon, 
save  for  money  actually  advanced,  and  that  so  long  as  it  remained  in 
the  hands  of  L.  &  Co.  they  should  hold  it  only  as  agents  of  the  plain- 
tiff. L.  &  Co.  having  purchased  seed  with  money  thus  advanced  by 
the  plaintiff,  and  sold  the  same  to  the  defendants,  held,  that,  although 
L.  &  Co.  were,  under  said  agreement,  obliged  to  guarantee  the  weight 
of  the  seed  at  the  point  where  it  was  to  be  received  by  the  plaintiff, 
and  were  responsible  for  damages  resulting  from  shipments  of  on- 
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merchantable  seed,  the  money  advanoed  was  not  in  the  nature  of  an 
extension  of  credit,  nor  was  the  transaction  a  conditional  sale,  but 
that  the  seed  purchased  belonged  to  the  plaintiff,  and  that  L.  &  Co., 
by  selling  it  as  their  own,  oonld  not  give  the  defendants  title  thereto, 
although  at  the  time  of  said  sale  the  bins  of  L.  &  Go.  were  filled,  and 
they  were  obliged  to  ship  the  seed  in  question  away  for  want  of  room. 
Oilman  Linseed  Oil  Co,  v.  Norton  f  WortMngion,  4S4. 

10. estoppel.    Although  the  possession  and  control 

of  i>ersonal  proi>erty  be  given  to  an  agent,  who  is  engaged  in  the  busi- 
ness of  buying  and  selling  property  of  like  character,  yet  the  agent  in 
fact  have  no  authority  to  sell,  the  principal  will  not  be  estopped  from 
claiming  the  property  as  against  an  innocent  purchaser  without  no- 
notice,  to  whom  the  property  was  sold  without  authority,  and  without 
the  knowledge  of  the  principal.    Jd. 

11. .  The  fact  that  the  plaintiffto,  after  re- 
ceiving information  of  the  sale  to  the  defendants,  attempted  to  pro- 
cure a  settlement  with  L.  &  Co.  for  the  value  of  the  seed  sold,  and 
made  no  demand  of  the  defendants  therefor  until  after  the  commence- 
ment of  this  action,  \eld,  not  to  estop  them  from  asserting  their  claim 
against  the  defendants  for  the  value  of  the  proper^.    Id, 

12.  Fraud — evidence.  In  an  action  upon  a  check  given  for  hogs,  it 
was  shown  that  the  payee  warranted  the  hogs  to  be  sound,  but  that 
some  of  them  died  soon  after  their  removal  from  the  payee's  yard  to 
that  of  the  drawer.  It  was  not  shown  that  the  hogs  were  infected 
when  sold,  nor  of  what  disease  they  died,  nor  that  the  payee  knew 
that  the  hogs  were  diseased  at  the  time  of  the  sale.  Held,  that  there 
was  no  evidence  to  submit  to  the  jury  upon  the  question  of  fraud  in 
the  sale  of  the  hogs.    8hai»  f  Sohoonover  v,  Jacobs,  7 IS, 

13.  Representations— fraud,  Bepresentations  by  a  vendor  which 
amount  to  mere  words  of  commendation  of  the  thing  sold,  though 
false,  do  not  amount  to  such  fraud  as  will  entitle  the  vendee  to  avoid 
the  sale.    Eastern  Oranite  Co,  v,  Heim,  698, 

Bee  Corporations,  2,  3,  4. 

BiSOISSIOK. 

14.  For  fraud— representations—intenUon—evtdenee,  The  fact  that 
an  insolvent  orders  goods  on  credit  is  not  fraudulent,  unless  coupled 
with  an  intent  not  to  pay  for  them,  or  unless  the  natural  and  probable, 
if  not  necessary,  result  of  his  act  is  to  defraud  the  seller.  And  in 
this  action  to  rescind  a  sale  of  sugar,  and  to  recover  the  goods,  upon 
the  ground  of  fraudulent  representations,  where  the  evidence  showed 
that  the  buyers  were  much  in  debt  at  the  time,  but  failed  to  show 
that  they  were  insolvent,  or  that  the  purchase  was  made  with  any 
fraudulent  intent,  or  by  means  of  fraudulent  representations,  except 
the  statement  that  they  were  now  through  with  their  canning  business, 
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and  would  thereafter  have  plenty  of  money,  and  disoonnt  their  bins 
promptly,  held,  that  the  court  properly  directed  a  yerdict  f6r  the 
defendant.    Fraikklm  Sugtxr  Bef.  Co.  9.  CoUier  ei  al.,  68. 

WABRAirrr. 

15.  Aucti(m9---fal8erepre8miatU>n8--UahUity.  The  public  proclama- 
tion to  the  bidders  present  at  a  public  sale  of  hogs,  that  the  hogs  "are 
as  thrifty  and  healthy  a  lot  of  hogs  as  the  owner  had  ever  owned  in 
his  life,  and  that  he  had  been  in  the  hog*  business  a  good  many 
years,''  amounts  to  a  warranty  of  soundness,  and  is  a  representation 
of  the  fact  of  their  health  and  soundness  as  well,  which,  if  false,  will 
constitute  ground  for  an  action  for  fraud  and  deceit.  Stevens  v. 
Bradleif  4-  Son,  174. 

16.  Declarations  of  vendor.  An  affirmation  by  a  vendor  preceding 
a  sale  of  hogs  at  public  auction,  to  persons  assembled  for  the  purpose 
of  bidding  at  such  sale,  that  the  hogs  to  be  sold  were  "all  right,"  the 
representation  being  made  to  effect  a  sale  of  the  hogs,  is  a  warranty 
that  the  hogs  were  not  at  the  time  infected  with  "hog  cholera,  swine  * 
plague,  or  other  infectious  disease*,"  and  a  purchaser  at  such  sale, 
relying  upon  such  representation,  would  be  entitled  to  recover  dam- 
ages for  a  breach  of  warranty,  although  he  had  expressed  himself 
prior  to  the  sale,  after  looking  at  the  hogs,  that  "he  had  made  up  his 
mind  to  buy  some  of  the  hogs,  if  they  went  cheap  enough."  FoweU 
V.  ChiUich,  61$, 

17.  Implied  warranty— pleading.  In  an  action  upon  a  promissory 
note  given  for  the  purchase  price  of  a  stallion,  the  defendant  pleaded 
a  failure  of  consideration  based  upon  the  fact  that  the  horse  was 
represented  to  be  a  sure^foal  getter  and  healthy,  when  in  fact  he  was 
not.  In  another  division  of  the  answer  the  defendant  alleged  that 
the  sale  of  said  stallion  was  accomplished  by  fraud,  and  in  yet 
another  division  averred  special  damage  because  of  said  fraudulent 
representations.  The  bill  of  sale  transferring  said  stallion,  and 
which  was  attached  to  the  defendant's  answer,  provided  that  if  said 
horse  proved  barren,  the  vendors  would,  at  their  option,  refund  the 
money  paid  therefor,  or  furnish  another  horse  in  his  place.  Held, 
that  the  question  of  implied  wairanty  was  not  presented  by  the 
pleadings.    Humbert  v,  Larson,  t68. 

18.  Delivery  of  goods  of  inferior  quality— acceptance  by  vendee— dam- 
ages. Where,  upon  a  sale  of  lumber,  the  kind  delivered  to  the  vendee 
was  of  an  inferior  quality  and  of  different  dimension  from  that  agreed 
to  be  furnished,  but  the  same  was  accepted  by  the  vendee  with 
knowledge  of  the  defects,  and  without  complaint  until  about  four 
months  after  delivery,  and  after  a  part  of  the  price  had  been  paid, 
held,  that  the  vendee  was  not  entitled  to  recover  the  actual  damages 
sustained  by  reason  of  the  difference  in  the  kind  and  quality  of  the 
lumber  furnished.    Berihold  4r  Jennings  v.  Affg,  Co,,  606. 
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19.  Implied  warranty.  The  quality  and  dimension  of  the  lumber 
to  be  furnished  being  specified  in  the  contract,  held,  that  there  was 
no  implied  warranty  that  the  lumber  furnished  should  be  fit  for  the 
purpose  for  which  it  was  intended.    Id. 

20.  Brewh — damages.  A  contract  of  warranty  on  the  sale  of  a 
stallion  provided  that  if  the  stallion  was  not  a  reasonably  sure  foal 
getter  the  vendee  could  return  him,  in  as  good  condition  as  he  was 
then  in,  and  the  vendor  would  exchange  him  for  another  stallion, 
giving  or  receiving  the  actual  difference  in  the  value  of  the  two  ani- 
mals. The  horse  having  died  before  the  result  of  his  services  could 
be  known,  held,  that  the  return  of  the  horse  in  the  event  of  a  breach 
of  the  warranty  was  optional  with  the  vendee,  and  that  his  failure  to 
return  him  would  not  defeat  the  vendee's  right  to  recover  damages 
for  a  breach  of  the  wairanty.    Love  4"  Co*  v.  Boss  et  ah,  400. 

21.    damages — measure  of.     The  measure  of  the 

vendee's  damages  in  such  case  is  the  difference  between  the  value  of 
the  horse  as  he  was  and  as  he  was  warranted  to  be,  and  the  expense 
incurred  by  reason  of  his  not  being  as  warranted.  The  difference  in 
the  amount  realized  in  the  services  of  the  horse,  and  what  would  have 
been  realized  had  the  horse  been  as  warranted  is  not  recoverable. 
Id. 

22.  Breach — ef)idenee.  Where  in  an  action  for  damages  for  a 
breach  of  the  warranty  implied  by  law  in  the  sale  of  a  threshing 
machine,  the  defendant's  answer  was  a  general  denial  of  the  allega- 
tions of  the  petition,  except  as  to  the  fact  of  the  sale,  and  the  evi- 
dence showed  an  express  warranty  in  writing  by  the  vendor  relating 
to  the  same  subject  and  obligations  as  would  be  included  in  the 
implied  warranty,  but  conditioned  upon  notice  being  given  the  vendor 
of  any  defects  within  one  week  after  the  machine  was  put  in  opera- 
tion, held,  that  an  instruction  withdrawing  said  express  warranty- 
from  the  consideration  of  the  jury  was  erroneous,  and  was  prejudicial 
to  the  defendant.    Bucy  v.  Pitts  Agricultural  Works,  464. 

23.  Action  on  express  warranty — instruction  to  jury.  In  an  action 
upon  an  express  warranty  in  the  sale  of  a  horse,  an  instruction  that 
"if  no  representations  were  made  at  the  time  of  sale,  but  the  plain- 
tiffs looked  him  (the  horse)  over,  and  took  him  upon  their  own  judg- 
ment, without  asking  anything  about  the  horse,  then  they  can  not 
recover  in  this  action,  and  your  verdict  will  be  for  the  defendant,"  is 
approved.    Douglass  ^  Hemingway  v.  Moses,  40. 

24.  Breachr-measure  of  damages.  For  the  breach  of  an  express 
warranty  in  the  sale  of  a  horse,  the  measure  of  damages  is  the  differ- 
ence between  the  actual  value  of  the  horse  at  the  time  of  the  sale, 
and  what  he  would  have  been  worth  if  he  had  been  a^  represented  or 
warranted,  as  shown  by  the  evidence,    Id, 
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25.  Express  warranty^iime  of  making,  A  binding  express  war- 
ranty in  the  sale  of  a  horse  may  be  made  after  a  part  of  the  pnrohase 
priee  has  been  paid,  and  before  the  horse  has  been  delivered  and  the 
remainder  of  the  price  paid.    Id, 

26.  Agreement  in  event  of  Jfreaeh--rights  of  vendee.  The  sale  of  a 
stallion  under  a  warranty,  that  he  is  a  breeder,  and  the  agreement 
that  if  he  does  not  give  satisf action  he  "may  be  exchanged  for 
another  of  equal  yalue/'  will  not  preclude  the  yendee,  in  the  event 
of  a  breach  of  the  warranty,  frpm  keeping  the  horse,  and  refusing  to 
pay  therefor  beyond  his  actual  value.    Hefiter  v,  Haynes,  616. 

SEDUCTION.    See  Criminal  Law. 

SETTLEMENTS.    See  Contracts,  1;  Criminal  Law,  23. 

SHEBIFFS.    See  Officers,  2. 

STATUTE  OF  FRAUDS.    See  Contracts,  9 ;  Mortgages  of  Beal  Estate,  2. 

SUBROGATION.    See  Mortgages  of  Real  Estate,  6. 

TAXATION  AND  TAX  TITLES. 

Tax  sale. 

1.  For  taxes  not  carried  forwi^rd-^aUdity-'^onsiruction  of  staMs, 
Section  845  of  the  Code,  providing  that  any  sale  for  delinquent  taxes, 
not  brought  forward  on  the  tax  book,  shall  be  invalid,  is  not  in  con- 
flict with  chapter  79  of  the  AVsts  of  1876,  authorizing  the  sale  of  prop- 
erty which  remains  liable  to  sale  for  delinquent  taxes,  and  which  has 
been  advertised  and  offered,  and  passed  for  want  of  bidders,  for  two 
or  more  years;  and  a  sale  made  under  the  latter  statute,  for  taxes 
which  have  not  been  earned  forward  is  invalid.    Faxton  v.  Boss,  661. 

Tax  deed. 

2.  Issued  to  grantee  of  mortgagor— validity  against  mortgage—^May 
in  procuring  deed,  A  tax  deed,  issued  eleven  years  after  the  tax  sale, 
to  the  grantee  of  one  who  was  the  owner  of  sidd  property  at  the  time 
of  the  sale,  will  not  give  to  said  grantee,  and  those  claiming  under 
him,  a  title  to  said  real  estate  superior  to  a  mortgage  made  by  said 
owner,  and  which  was  duly  recorded  prior  to  the  conveyance  to  said 
grantee.    Doud  v.  Blood,  gS7. 

Redemption. 

3.  Bight  to  redeem-^proof  of  title.  Under  the  provisions  of  section 
893  of  the  Code,  any  right  or  interest  in  property*  will  entitle  a  party 
to  maintain  an  action  to  redeem  the  same  from  tax  sale.  Proof  of 
absolute  title  is  unnecessary.  Where,  therefore,  in  an  action  to 
redeem,  the  plaintiff  having  introduced,  in  proof  of  his  chain  of  title, 
a  deed  made  to  one  M.  Thompson,  of  Washington  City,  District  of 
Columbia,  offered  in  evidence  a  deed  purporting  to  be  that  of  "Michael 
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Thompson,  of  Honolnlu,  Sandwich  Islands/'  bnt  signed  "M.  Thomp- 
son/' and  the  certificate  of  the  notary  recited  that  "Michael 
Thompson"  signed  and  acknowledged  said  deed,  held,  that  the  latter 
deed  was  properly  admitted  in  evidence  without  proof  that  the 
grantee  in  the  first  deed  and  the  grantor  in  the  second  were  the  same 
person.    Faxtan  v.  Boss,  66U 

TBUSTa 

Implixd. 

Homestead— pwrehased  hy  husband,  hut  title  taken  in  w\f(fs  name. 
Where,  upon  a  sale  of  a  homestead,  purchased  by  a  husband  with  his 
own  money,  the  wife  refused  to  join  in  the  conveyance  thereof,  unless 
the  deed  for  property  to  be  purchased  with  the  proceeds  of  said  sale 
was  made  to  her,  and  the  husband  consented  to  have  the  deed  so 
made,  upon  being  advised  that  if  the  property  was  to  be  occupied  as 
a  homestead  neither  he  nor  his  wife  could  alone  dispose  of,  or  incum- 
ber the  same,  and  thereafter  the  wife  procured  a  divorce  from  her 
husband,  and  occupied  the  property  thus  conveyed  to  her  with  a 
second  husband  and  her  children,  held,  that  the  evidence  was  insuffi- 
cient to  establish  a  trust  as  to  fiaid  property  for  the  benefit  of  the 
husband  and  his  ohildren.    Sogers  v.  MoFarland,  $86, 

UNLAWFUL  ASSEMBLY.    See  Criminal  Law,  iO. 

VENUE. 

PlAOX  of  OOMMBKOma  SUIT. 

1.  County  where  contract  is  to  he  performed.  The  right  to  maintain 
an  action  upon  a  contract  in  the  county  where  the  contract  is  by  its 
terms  to  be  performed  is  not  affected  by  an  allegation  in  the  petition 
excusing  complete  performance  of  the  contract  by  the  plaintiff 
because  of  some  default  of  the  defendant.  JBkutem  Qranite  Co.  v* 
Heim,  698. 

Chakgi  ov. 

2.  Discretion  of  district  court.  The  allowanoe  of  a  change  of 
venue  in  a  criminal  cause  on  the  ground  of  excitement  and  prejudice 
on  the  part  of  the  people  of  the  county  is  a  matter  within  the  juris- 
diction of  the  district  court,  and  a  showing  on  the  part  of  the  state  by 
counter  affidavits  to  the  effect  that  there  was  but  little  discussion  in 
the  county  in  regard  to  the  merits  of  the  case,  and  that  there  was 
neither  excitement  nor  prejudice  against  the  defendant,  is  sufficient 
to  support  its  action  denying  a  change.    State  v.  Belvel,  405. 

See  Criminal  Law,  17« 
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Speoial  Findings. 

Questions  must  he  material — railroads — warning  of  danger.  In  such 
case,  where  the  evidence  showed  that,  as  the  plaintifiPs  intestate  was 
approaching  the  crossing,,  someone  remarked,  'Ton  had  better  hold 
up;  the  train  is  coming,"  it  was  error  for  the  court  to  submit  to  the 
jury  the  question  whether  the  deceased  had  reason  to  believe  that  the 
remark  was  addressed  to  parties  other  than  himself,  as  the  only  ma- 
terial question  was  whether  he  heard  it.  Banning  v.  C,  B.  J.  #  P. 
-B'y  Co.,  74, 

WAIVEB.    See  Damages,  12;  Insurance  (Fire),  1;  Negligence,  10, 19; 
Payment;  Pleading,  6,  7,  8,  9. 

WARRANTY.    See  Damages;  Sales. 

WILLS. 

Agbeevents  to  devise. 

1.  Parol  agreement  to  maJee  one  devisee — evidence.  In  an  action 
against  the  administrator  and  heirs  of  the  estate  of  a  decedent  to  en- 
force specific  performance  of  an  alleged  agreement  between  the  plain- 
tiff and  said  decedent,  whereby  the  latter  was  to  will  the  plaintiff  all 
of  her  property,  if  he  would  live  with,  and  take  care  of,  her  as  long  as 
she  lived,  it  appeared  that  the  deceased  was  seventy  years  old  when 
she  died,  and  had  an  estate  valued  at  about  six  thousand  dollars;  that 
the  plaintiff  had  been  raised  and  educated  by  the  deceased  and  her 
husband,  and  that  he  returned  from  school  and  took  up  his  abode  with 
the  deceased  only  about  three  months  before  she  died;  that  the 
alleged  oral  agreement  to  devise  all  of  her  property  to  the  plaintiff 
consisted  of  statements  and  declarations  made  by  the  deceased  during 
these  few  months  preceding  her  death;  that,  after  her  death,  the 
plaintiff  claimed  certain  articles  of  personal  property  when  the  ad- 
ministrator was  preparing  his  inventory,  bid  in  certain  property  at  the 
administrator's  sale,  giving  his  notes  therefor,  filed  a  claim  for  two 
months'  work  rendered  the  deceased,  and  did  other  acts  inconsistent 
with  his  claim  herein  of  the  alleged  contract.  Held,  that  the  agree- 
ment was  not  established  by  the  evidence.    Broton  v.  Oarten,  S7S, 

CONSTBUOnON. 

2.  Condition  of  devise — election  of  devisee.  By  the  terms  of  a  will 
the  homestead  was  given  to  the  testator's  daughter,  "provided  that 
my  said  daughter  *  *  *  shall  make  my  said  homestead  her  home; 
otherwise  she  is  to  receive  in  lieu  thereof  the  sum  of  three  hundred 
dollars."  Held,  that  the  devise  was  conditioned  upon  the  daughter's 
occupation  of  the  homestead,  and  that  by  abandoning  the  homestead 
and  taking  up  her  residence  elsewhere,  she  elected  to  take  the  bequest 
of  three  hundred  dollars  in  Ueu  of  the  devise.  Qrindsm  v.  Grtftdaniy 
296, 

See  Estates  of  DeosdentSi  i, 
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WITNESSES. 

ColfPETKNOT. 

1.  Trans€^tion$  tHth  party  deeeMed~-forin  of  objeetUm,  In  an  action 
brought  by  a  banking  company  npon  a  promissory  note,  to  which,  it 
was  alleged,  the  defendant's  name  had  been  signed,  nnder  his  direc- 
tion and  authority,  by  his  wife,  since  deceased,  held,  that  a  witness 
who  was  the  owner  of  said  bank,  transacted  all  the  business  touching 
the  execution  of  said  note,  and  who  was  interested  in  the  result  of  said 
action,  was  not  competent  to  testify  as  to  the  circumstances  that  led 
to  the  making  of  said  note,  why  the  maker  wanted  the  money,  when 
it  would  be  paid,  and  the  source  from  which  it  was  expected  to  pro- 
cure money  for  payment.  Whether  an  objection  to  such  evidence  as 
"incompetent  and  immaterial"  is  sufficient  to  raise  the  question  of 
the  right  of  the  witness  to  testify  as  to  personal  transactions  with  one 
deceased,  qwBre,    Banking  Co.  v.  CoU,  til, 

Crbdibilitt. 

2.  Credibility — ifnstruetions  to  Jury,  The  district  court  being  asked 
to  instruct  the  jury  that  if  they  found  that  any  witness  in  the  case  had 
knowingly  sworn  falsely  in  relation  to  any  material  matter  or  state- 
ment, then  they  might  disregard  the  entire  evidence  of  such  witness, 
gave  such  instruction  with  the  addition,  "But  you  are  not  bound  to  do 
so  if  you  still  believe  it  worthy  of  credit/'  Held,  that  the  additional 
words  did  not  change  the  legal  effect  of  the  instruction  asked.  State  p. 
Baker,  188. 

WORDS  AND  PHBASEa 
Resident. 

Temporary  residence  in  state.  A  farmer  temporarily  residing  in  this 
state  for  the  purpose  of  feeding  cattle,  with  the  expectation  of  ulti- 
mately returning  to  Kansas,  where  his  wife  and  children  reside,  is 
not  a  resident  of  this  state.    State  Bank  v,  Jennings,  iSO.    ' 
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